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NOTE. 


'In this edition of the Bengal Teiianey Act have been 
incorporated the provisions of Act I. B. C., of 1907. This Act 
received the assent of the (Jovernor-Oen(*ral in Council on the 
1 1th May, 1907. It was* published in the CalcuUa (hzdie 
and earn o into force on the 22nd May, 1907. 

Act 1, B. (J., of 1907 a])plies only to the province of Bengal 
(see note, p. 4). It is not in/ortu* in Eastern Bengal and Assam 
(see. note p. 7). The niodific.itlons intn^diiced into the Act by 
Act 1, B. C., of 1907 are oKteusive. Tln^y have b(u.Mi indicated 
in ih(^ text by means of heavy brackets. Light bi'ackets show 
the changes inadcj by Act 111, B. 0., of 1898, and other amend- 
ing Acts. 

1’he Covernment rules and the rules of the lit'gi strati on 
department under the Act were iinde-r revi^^ion when this work 
was passing thi’ougli the })r(‘ss. The r(;f(U’(‘nces to these rule.s 
made in the notes to the sections must undei'stood as roferr- 
ing to the old rules befoi’e they \v(‘re amended. The new rules, 
have, hovvtjver, been reprodue(‘d in the Appendic(\s. 

A, new feature in this edition is the Introduction, which 
gives a history of the I'cnt l.iw ol Bengal and of this Act anfl 
contains a brief analysis of tlie law relating to the reconl-of- 
rights.* 


October, Jgoj. 
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INTRODUCTION. 

I— HISTORY OF THF. BENGAL TENANCY ACT. 

The Bengal Tenancy Act, though not professing to be 
an exhaustive code of the law of landlord and tenant, is 
nevertheless a complete and _self-contained enactment, so far 
as the most important agrarian relations are concerned. 
Since it was passed in 1885, it has undergone various import- 
ant amendments. But tWb principles on which the Act is 
founded diave remained unaltered. The object of the amend- 
ments made has throughout been to give fuller effect to those 
principles. It is unfortunate, though perhaps inevitable, that 
the discussions of recent years have dealt mainly with the 
working of the Act in details, and this has tended to obscure 
its main principles. In these circumstances, it has been 
thought that some account^ of the history of the Act arid a 
brief explanation of its principles might be useful to the great 
body of officials and non-officials, who are concerned in its 
working. 

Perhaps the best account of the aims and objects of the 

framers of the Bengal Tenancy Act is to be 

Act ^rtho^ found in the speech of the Viceroy, when the 

manent Settle- introduced in Council in 1883. 

meut. 

Lord Ripon said, — “ We have endeavoured to 
make a settlement, which, while it will not deprive the landlords 
of any of their accumulated advantages, will restore to the 
raiyats something of the position which they occupied at the 
time of the Permanent settlement, and which we believe to 
be urgently needed, in the words of that settlement, for the 
protectioo and welfare of the taluqdars, raiyats, and other 
cultivators of the soil, whose interests we then undertook to 
guard, and have to our shame too long neglected.”(*). 


(1) SolectioijB from relating to the Deiigal I'cnanry Act, 1885, pages 140-141. 
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Again, his successor Lord Dufiferin in 1885, putting the 
motion that the Bill should be passed, said he believed that 
“ it is a translation and reproduction in the language of the 
present day of the spir it and esse nce of Lord Cornwallis’s 
settleme^, that it is in harmony with his intentions, that it 
carries out his ideas, that it is <:alculated to ensure the results 
he aimed at, and that it is. conceived in the same beneficent 
and generous spirit, which actuiited the original framers of 
the Regulations of 1793. Lord Cornwallis desired to relieve 
the zamindars from the worry and ruin occasioned by the 
capricious and frequent enbancemenis exacted from them by 
former Governments, and it is evident from his language that 
he expected they wpuld sfjow the same consideration to their 
raiyats.”(*) It is in fact one of the most remarkable features 
of the discussions on. the Bill which subsequently became the 
Bengal Tenancy Act, that the Permanent Settlement Regula- 
tions were treated as the final test by which all proposals 
were to be tried- , And it is therefore clear that for the com- 
prehension of the principles of the Tenancy Act, some know- 
ledge of the Permanent Settlement is necessary. 

East India Company in 1765 obtained the 
Diwani of Bengal, Behar and Orissa, the reve- 
nue system in force was that founded by Akbar. 
The assessment was that originally made 
under the guidance of Todar Mali,* Akbar’s 
Fipance Minister in 1582, and subsequently modified by 
revisions carried out between 1685 and 1750. In theory, the 
assessment was based on a measurement of the cultivated 
area, the fixing of the Government demand at one-third of 
tbe^rqss produce, (except for certain crops and classes of 
soil, for which special rates and allowances were fixed), and 
the commutation of the Government share of the produce to 
cash at rates based on average prices for a period of years.(®) 
But in practice, especially in Bengal and other outlying parts 


When the 

Revenue ad- 
ministr a t i o u 
previous to the 
Permanent Het- 
tlemeiit. 


(1) Soloctione, page AK4. 

(2) Aind'Akbari, MuzafTarpur Sottlvinoiit Report, 



INTRODUCTION. 


Ixxvit 


of the Moghal Empire, large areas were as a rule let out in 
farm to amils or Re venue Collecto rs, who were apparently 
left to make their own arrangements regarding assessment 
and collections. This, it may be remarked in passing, 
accounts for the absence in Bengal of that village revenue 
agency which is found in most of the oth^ provinces of India, 
and the lack of which has for the last century and a half, so 
seriously hampered the efforts of Government to regulate 
agrarian relations in Bengal. The want of such an agency 
and the absence of all trustworthy information as to the 
agricultural capabilities of*the country was early felt by the 
East India Company. In 1769, or four years after the acqui- 
sition of the Dewani, supervisors were appointed to 
superintend the collection of the revenue, and were directed 
to obtain a history of the tracts under their charge with 
regard to their “ condition, revenue, abwaby capabilities of the 
soil &c.” On the basis of their enquiries, a quinquennial 
settlement was concluded for a large part of the Province in 
1772, and this was continued with certain variations till 1790. 

In 1786, Lord Cornwallis arrived in India with instructions 
from Parliament and the Court of Directors to establish 
“permanent rules for the settlement and collection * of 
revenue.'* His first step was to issue a set of interrogatories 
to the most^ experienced of the Civil servants," who were 


required tD#report 

(1) the amount of assessment proposed for each estate, 

(2) the persons with whom settlement should be made, 

( J) the measures necessary to prevent the raiyats being 
oppressed and to secure the landlords in the realisation of 
their just demands. , < 

On the basis of the information compiled under the first 
two heads a decennial settlement was made in 
the°pSmanent 1790 - made permanent in 1793. It 


regarVing”!^"/ unnecessary to enter here into the contro- 
lords and ten- versy as to whether the information available 
in 1793 was sufficient to justify the making of 
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a permanent settlement, or whether the settlement was made 
with the rifjht persons. It is sufficient for present purposes 
to note that the enquiries made preliminary to the Permanent 
Settlement, regrardin^ the measures necessary to prevent the 
raiyats bein.c: oppressed and to secure the landlords in the 
I realisation of their, just demands, did not supply enough 
j materials for positive legislation. But by section 7 of the 
Permanent Settlement Regulation I of 1793, the Zamindars 
were required" ** to coiiduct themselves with good faith and 
moderation towards^ the dependent talukdars and raiyats.” 
in secti on 8 of the same Regulation, it was declared as 
follows ; — It being the duty of the ruling power to protect 
all classes of people, and more particularly those who from 
their situation are most helpless, the Governor-General in 
Council will, whenever he may deem it proper, enact such 
Regulations as he may think necessary for the protection and 
welfare of* the dependent talukdars and raiyats and other 
cultivators of the soil.” And finally by section 67 of Regula- 
tion VIII of 1793, it was enacted that proprietors should be 
bound by the restrictions in their kabidiyatSy the ninth clause 
of which was that, “implicit obedience be shown to aln 
regulations which have been or may be prescribed by Govern- j 
ment concerning the rents of the raiyats and the collections 
from under-tenants and agents of every description as well as 
from all other persons whatever,” It is on these declarations 
made in connection with the Permanent Settlement of the 
Land Revenue, t^at all subsequent agrarian legislation in 
Bengal has been based. And it may further be remarked 
that all the important legislative measures, from Act X of 
1859 down tb the last Amendment ^ct of 1907, have dealt 
with the two objects which were mentioned in Lord 
Cornwallis’s instructions of 1786, viz,, the protection of the 
raiyats and the security of the landlords in the realisation of 
their just demands. 
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At the time of the Permanent Settlement, the means by 
Exchange of ^hich it was hoped to effect this two-fold object 
pattas and was the exchangee between the zamindars and 

momiyatu and , ^ 

appoinxment of their tenants of paltas and kabuliy ats showing 
patwaiiB. rents legally payable and excl yding ahutjn h 

and other impositions. The right of the raiyals to receive 
pattas was declared by section 59 of the Regulation VIII o f 
1223. By sections 54 and SS of the same Regulation it ^as 
directed that aJJ existing abwab should be consolidated with 
the asal rent and the imposition of any new abwab was 
prohibited. By section 62. the zamindariS were bound to 
appoint , pat waris whose duties were to maintain the rent 
accounts of the raiyats. But the hope that, by this means, 
a continuous record of the rights and obligations of landlord 
and tenant would be maintained was doomed to early dis- 
appointment. In 1812, the Collector of Tirhut reported that 
there was scarcely one instance in Bihar of a patta being 
taken or a kabuliyat executed. He added however that this 
was “ more the fault of the raiyat than of the maliky the 
raiyat being averse to bind himself to pay any considerable 
fixed rent.”(’) Complaints of the realisation of abwab in 
addition to the rent were numerous. 


Meanwhile Government had not neglected the other obli- 
Recovery of which it had undertaken of securing 

rent. ’ # the landlords in the realisation of their dues. 
Regulation VII of 1799, (the n otorious Haft am\ gave the 
landlords practically unrestricted power to distrain the cfops, 
cattle and other personal property of the raiyats, and in cer- 
tain cases to arr est their pe rsons for arrears of rent, ^without 
teferenc e ^o any Court. • Regulation V of 1813, (.the Panjdm\ 
abolished the power of arrest, but the right of distraint 
remained. These measures were justified at the time by the 
alleged necessity of securing the collection of the Land 
Revenue. It was argued Jthat as Government had the right 


(1) DarbUnga SetUamotot Raport, pa» 70. 
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J to sell up the estates of the zamindars for failure to pay the 
: land revenue, it was necessary* to give the zamindars corres- 
ponding powers as regards their raiyats, in the event of the 
'failure of the. latt^er to pay their rents. On this point, Sir 
William Hunter in . his ' Introduction to the Bengal Mss 
Records writes as follow^;-^ ' 

“ The laws bf 1799 are so painfully associated 

in subsequent With harshness to the cultivators, that 

it is necessary ^b ciiiiabasise the forgotten fact that they were 
at the time considered indispensable for the preservation of 
the landholders! ‘ J | therefore quote!* a remarkable statement 
by a Bengal admihistrator, whose authority on such questions 
is beyond dispute. ‘ It may not be generally known,’ wrote 
the late! Mr. Mjuckland, ‘that the Regulation of 1799 was 
enacted in, order to save the perpetual settlement, the exis- 
tence of which was then imperilled by the excessive indepen- 
dence which the raiyats (cultivators) enjoyed. For although 
it is now the custom to say that the rights of the raiyats were 
^ not properly protected in the perpetual settlement, it turned 
out at the time that they could take such good care of their 
rights that the Z 9 ,mihdars could not collect their rents from 
them until the, Government epme to the rescue of the zamin- 
dar, and ' m^cie , the raiyats liable to arrest for default of 
payment of Vent’.” 

It may be noted, rhowever, that distmint was unknown in 
India untu itw^s introduced in connection with the Perma- 
nent Settlement Legislation. It was described by the .Rent 
Law Commission of 1880 as a mere “offset of English 

But it soon came to be realised that the raiyats and their/ 
rent could pot be treated as on the same footing as thei 
zamindars and their revenue. Government had fixed the\ 
revenue demand in perge^ty, and the accounts of the pay- 
ments of the revenue were accurately kept in the Collectors’ 


(1) Beut Law Commlmiionor’a Roport, para 4. 
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ofifices. Neither of these safeguards e-xisted in the.case of 
the rents of the raiyats. The refusal of landlords arid raiyats 
to exchange pattas and kabuliyats frustrated the hope that 
these would serve to fix the rental demand. Nor did the 
appointment of patwaris secure the "desired result of main- 
taining accurate accounts of the payments of rent made by 
the raiyats. Where patwaris were s^^pdii^ted, they were 
simply the servants of the zamindaf -^krld no reliance was 
placed on their accounts and pajjers. 

The next step taken was an attempt to'? Create a idllage 
Attempts to -Agency, w hiah should be ijide^jendent "of both' 
form a village zamindar and raiyat and whfich |hould main- 
agency. records showing the rigllts and'obliga- 

tions of landlords and tenants! By Regulation II of r8l6, 
Kanungos were appointed for each pargana, their duties 
being to supervise the work of the patwaris and to “ authenti- 
cate ” the execution of pattas and kabuliyats' By Re^Iatipn 
XII of 1817, the patwari was made a Government servant. 
His appointment and dismissal vested in the Collector, though 
he continued to be paid by the zamindar. But the Kapun grt 
proved «Ms eless. It was reported that his supervision of the 
patwaris was ineffectual and his power to authenticate pattas 
and kabuliyats useless, as no such documents Ware ever 
presented for authentication.(*) The Kanungb w^ accord- 
ingly abolished in 1827, after an existence of little more than 
ten years. Nor was the rehabilitation of the patwari attended 
with much greater success. It w^s reported that the con- 
trol ekercised by the Collector over his appoirttinent and 
dismissal did not tend to make him independent of the 
zamindar from whom h,e received his wages.(®) Over the , 
greater part of the .Province, therefore, the appointment of 
patwaris gradually ceased, and the Regulation of 1817 became 
p. dead letter, though in some parts of Bihar the statutory 
patwari is found at the present day. 

(I) Darblianga Settloment Report, para 72, (2) Parbhansfa Settlement Ropo^, pum 7S, 

F 
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The failure of all the attempts made to control agrarian 
j L relations led the Court of Directors in 1824 
rights ijropoaed. to sanction a proposal to make 
5 record-of-ri ghts of the permanently settled districts of Bengal, 
i as being the only-; me!an§ of defining and maintaining the 
i rights of the raiyats,(') More than sixty years, however, 
were to elapse before this vasSt undertaking was begun. But 
for temporarily settled areas, Regulation VII of 1822 provid- 
ed that all future settlements of the land revenue should be 
preceded by a record of “ the rights and obligations of various 
classes and persons possessing an .hiterest in the land or in 
the rent or produce thereof.” And this course was followed 
in tl>e resumption to revenue of lands held revenue free on 
invalid titles. These proceedings were carried out mainly 
betw6en^ I830 and 1850, and in mai^ districts covered con^ 
siderabie areas. Thejfecords prepared showed the following 
particulars 

(1) Specification of boundaries of the area under settle- 
ment with full details about minhai lands not liable to 
assessment. 

(2) Details regarding extent of cultivation, classification 
of lands, outturn of crops, ^and gross produce. 

(3) Rate of rent for each class of land and the gross 
produeje for it, with specification of ahivah realized along 
with rents; , 

(4) Information regarding the lands held under produce 
rents {hatai or bhaoli\ their extent and nature of tenure. 

(5) Determination of the status of the tenants, of their 
privileges, and liabilities. 

(6) Information regarding village officials.(“) 

The work done in connection with these resumption pro- 
ceedings between 1830 and 1850 supplied Government for the 

(1) Sir Antony MarDonnoll’H Miniito, dated 20-9-]iJ9.% para 21. Calcutta Gaaetto, Mupple* 
raent of Oct. 25, 1893, page 1989. 

(2) MuzalTarpur Sott.lemout Tlepuit, para 23(». 
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the first time with a really detailed account of the rights and 
obligations of different classes of landlords and tenants. The 
first fruits were seen in Act XII of 1841, which protected 
from ejectment on the sale of an est^i}:e,,j|^T arr^rs of revenue, 
all khiidkasht zxvdi kadhni rights of occu- 

pancy at fixed rents or at rents asses^ble according to- fixed 
rules under the regulations in force.'" This was an important 
recognition of the need for protectio n of o cfa^j»ancy rights 
of the raiyats, and of the classes who wq|B entitled to enjoy 
such rights. But no legal definition of occujDsiinpy fights and 
occupancy raiyats was fcfrthcoming until the pas^ltig of Act 
X of^iSsg, which has been described as the first effective 
step taken by the Legislature to discharge the 4 utii?si under- 
taken at the Permanent Settlement,(M 

Act X of 1859 is^ entitled an Act to amend ' the law 

relating to the recovery of rent, and this was 
Act X of 1859. . . , . , , ^ 

originally its mam object. It introduced for 

the first time definite provisions regarding suits for arrears of 
rent and the execution of decrees for arrears of rent The 
Collector’s Court was declared to be the tribunal for such 
cases. But during the passage of the Bill through Council, 
important additions were made, with the result th.at the Act 
as passed contained a more or less exact definition of the 
different classes of raiyats and of the rights which it was 
thought expedient to confer on them. RaiyatiS,:We*'e divided 
into thr ee cla sses : 

(1) Those who had held at rates of rent which had not 
been changed since the Permanent Settlement v/ere declared 
entitled to held for ever at these rates. If the rate of rent 
had not been changed foir tweiijtyLy:,e*u:s, it was to be presiim^ 
ed that it had not been changed since the Permanent 
Settlement. 

(2) Every raiyit who had cultivated or held land for 12 
years was declared to have a right of occupancy in that land, 


(1) SelectloUH, pn^e 4S 
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SO long as he paid the rent payable on account of the same. 
But this rule did not apply to propr ietor’s private land let 
out on lease for a term of years or year by year, and the 
accrual of occupancy rights in any land could also be barred 
by a written contract. 

(3) 'Other raiyats, not having rights of occupancy, were 
declared eiititled to pattas only at such rates as might be 
agreed upon between them and their landlords. 

The Act contained further important provisions for the 
OoGupanily protection of occupancy raiyats. .Their rents 
cquld only be enhanced on certain specified 
grounds ; they could only bejyected by a judicial decree or 
order, and their crops could only be distrained for the arrears 
of one ydftar. But the most debated j)oint, on which contro- 
versy was to rage for over a quarter of a century, was 
whether the Act conferred rights of occupancy on the right 
class. One school of opinion argued that the immemorial 
custom of the country gave rights of occupancy to all resi- 
dent raiyats of the village, who had in the earlier laws and 
regulations been vaguely styled khiidkasht or kadimi. It 
was urged that to make the accrual of occupancy rights 
dependent on twelve years Cultivation of a particular piece 
of land, and to allow such accrual to be barr ed by a \yr.itten 
contract^ \^^|s a serious infringement of the cust(^ary rights 
of the resident raiyats of the country. The representatives of 
the opposite school argued that the effect of the 12 years' 
rule was to confer rights of occupancy on a large class, who 
were previously mere tenants at will. Eventually the con- 
troversy was set at rest for the time being by a decision of 
the High Court, that Act X of 1859 was not an exhaustive 
statement of the rights of tenants and that claims to occu- 
pancy rights founded on their accrual by custom might be 
maintained.(^) 


(l)^SelectioaB, 44, 
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Meanwhile another controversy had broken out regarding 
the working of the enhancement sections of 
of the Act. In 1862, Sir Barnes Peacock, the 

• Chief Justice of BeAg^, laid down the doc- 

trine that rent in Bengal was *" ecor^omic re nt” as defined 
by Malthus, viz, “that portidid of the value of the whole 
produce, which remains to owner of the land after 
all the outgoings belonging to Jts whatever 

kind, have been paid, including th‘iV||ofits of the capital 
employed, estimated, according to the/ usual and ordinary 
rate of agricultural capital at the titee 'beihg.”* Sir Barnes 
Peacock further denied that an occup|mc^i\:raiyat had any 
right to have his rent fixed at a lowe'r rate than that which 
a tenant, not having a fight* of occupancj^, nvould give for 
the Land. 

This decision was strongly assailed as subversive of the 
customary rights of the raiyats of Bengal and contrary to all 
the undertakings given by the authors of the Permanent 
Settlement. In 1865, the matter came before a Full Bench 
of the High Court in what is known as the “Qreat Rent 
Case”.(^) The result was that the Full Ben ch by a majority 
rejiudiatcd the doctrine , of ecpno^Qllc r ent” apd the theory 
that rent ought to be fixed by c pm petitio n, as inapplicable 
to the customs and conditions of the countryjp: They held 
that a raiyaf was bound to pay a fair and equitable rent, 
which should be “that portion of the gross produce, calculated ^ 
in money, to which the zamindar Is entitled under the custom 
of the country” ; and that in order to ascertain this share, 
regard should be had to pargana rates, rates paid for similar* 
lands in adjacent places, and rates fixed by the law and 
usage of the country.(®) Since this decision, the claim that 
rents in Bengal are pure economic rents to be fixed by com- 
petition has never been accepted in responsible quarters. 

U) Tkakm'ani Vaitt v. Bi«he«hfiy MiMiUrJi, U. L. U-, P. B. Vol., 202. 

{ 2) Sclectioiia, page 44. 
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Act VIII of 1869 transfer red the t rial of suits regarding 

, rent from Collectors to the Civil Courts, but 

Nocessity for - — ^ ' 

further legiala- was expressly confined to an amendment of 

the existing law in respect of procedure and 
jurisdiction, although the discussions on the Bill brought out 
numerous admissions as to the necessity which existed for 
revising the substantive law of 1859 in regard to the accrual 
of occupancy rights and the enhancement of rents(^). In 
1868 Lord Lawrence, as Governor-General, recorded a minute 
relating to the depressed state of the peasantry in Bihar, in 
which he said that he believed that “it would be necessary 
\ for the Government sooner or later to interfere and pass a 
' law which should thoroughly protect the raiyat and make 
\ him what he is now only in narfie, a free man, a cultivator 
1 with the right to cultivate the land he holds, provided he 
pays a fair rent for it.”(2) In Eastern Bengal, widespread 
agrarian discontent culminated in 1873 in serious disturbances 
in the Pabna district, where the cultivators banded themselves 
together to resist short measurements, illegal cesses and the 
forced delivery of agreements to pay enhanced rents. In 
consequence of these disturbances, the Agrarian Disputes 
Act. passed in 1876, provided for the transfer in special 
localities and for a limited period, of the entire jurisdiction 
in respect 0^ enhancement and arrears of rent from the Civil 
Courts to the Revenue authorities. This was^followed in 
1877 by the introduction of a Bill to provide for the more 
speedy realisation of undisputed arrears of rent. But the 
Select Committee on this Bill recommended that it should 
be withdrawn and that the whole subject of the revision of 
the Rent Law of the Province shpuld be once for all fairly 
faced. Another Committee which had been appointed, after 
the famine of 1874-75, 1° consider the condition of the agri- 
cultural classes in Bihar, made a similar recommendation. 
Accordingly in 1879, a strong Rent Commission was appoint- 

(1) Selections, piijyc 44. 

(2) Solection»i page 
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ed with instructions to prepare a digest of the existing statute 
and case law relating to landlord and tenant and to draw up 
a consolidating Bill.(’) 

This Bill formed the basis of the discussions which resulted 

ObjeetBof Act passing of Act VIII of 1885. It is 

VllIofl885. unnecessary to describe the details of these 
discussions. It is sufficient to note here, that the Act had 
as its main ^objects (i) to reasonable steuritv to the / 

tenant in the occupation of his land and (2) give reason- 
able facilities to the landlord for the Settlement and recovery 
of his rent. The new Act* comp letely r^e^ast the provisions * 
of the former Act of 1859 regarding the accrual of occupancy <. 
rights and the trial of .suits for the enhancement and recovery , 
of arrears of rent ; it defined with greater particularity 
the different classes of tenants and their various rights ' 
and obligations ; it contained provisions limiting the right 
of contract between landlord and tenant, and prohibiting ^ 
tenants in certain cases from contracting themselves out 
of the rights conferred upon them by the law; and, 
finally it provided for the survey and preparation of a record - 
of-rights in land, a measure which, as has been .shown, had’^ 
been decided on sixty years previously, but had never actually 
been taken in hand, otherwise than in connection with a 
settlement of the Land Revenue, 

The preparation of the record-of-rights has been the main 
^ feature of agrarian administration during the 

The record -of- ^ ^ 

rights. 22 years which have elapsed since the Bengal 

Tenancy Act became law. During that period, records-of- 

rights have been prepared for the whole; of Orissa, for four 

districts in the Patna division, and for the greater part of the 

BhagaTj^ division, and it is understood that it is proposed 

to'^’ohfmue tlie operations until the whole of that part of the 

Province, in which the Bengal Tenancy Act is in force, has 

been completely surveyed. It is on the experience of 


(l) Solcctious, iJagef'. 
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agrarian relations which these exhaustive operations have 
supplied, that the majority of the more important amend- 
ments made in the Act since 1885 have been based. 

The first amendment of the Act was made by Act * VIII 

Amendments ^ merely made some slight al- 

of Act VI II of terations in the sections dealing with the 
1885 . ® 

tran.sfer of permanent tenures. It was followed 

by I of which made some changes in the procedure 
for the preparation of a record-of-rights under Chapter X. 
But the first important amendment of the Act was that made 
by a^uilb. c,,. qJT i 898> which completely recast Chapter X, 
dividing it into two separate portions, the first dealing with 
the preparation of a recor d-of-rights with a view to a settle- 
ment of the land revenue, and providing for a settlement of 
fair and equitable rents for tenants of every class as an 
integral part of the operations ; and the second dealing with 
the preparation of a record-of-rights in areas where the land 
revenue is not being settled, the Settlement Officer being 
given power to settle fair and equitable rents only where 
application is made for such settlement by the landlord or 
tenant, and in other cases being confined to a record of the 
rent payable at the time the record-of-rights is being pre- 
pared. Act III, B. C., of 1898 also made som^ important 
altera tions in the provisions relating to enhancement and 
red uctj qn of rent^ the object, as stated in the Statement of 
Objects and Reasons, being “ to make the provisions of the 
law workable and to give effect to the intention of its authors, 

f 

regarding certain points on which owing to want of sufficient 
clearness in the wording of the law or to the interpretations 
put on it by the Civil Courts, it haj^ been found in practice 
to be inoperative.^’ 

Act I, B. C.^^ of 1903 mainly dealt with the provisions 
A45tlB, C.of relating" to the transfer of per^ 

It was followed by Act I, B. C .. of IQ07, which 
is probably the most iiMojrtapt .ag rarian measure, which 
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has been passed since 1885. For, though the Amendment Act 
of 1898 introduced considerable changes, it dealt with only one 
aspect of the case, the preparation of a record-of-rights and 
the settlement of fair and equitable rents ; while there are 
few important provisions of the Tenancy Act which are not 
affected by the Act of 1907. Its objects, as given in the 
Statement of Objects and Reasons were, — 

(1) While, on the one hand, giving lapdtords greater 

facilities for the collection of ih^it rents yet, on the other, 
to discourage their evading the pfpvlsions oT the Bengal 
Tenancy Act, 1885, with regard enliancement of rent 

by entering into unfair, inequitable and collusive coinpro- 
mise s with their tenants ; 

(2) to give greater authority to thfe. record :qF|;ights when 
such record has been duly prepared and published ; 

(3) to give power to Government: to distinguish between 
goo^ and bad landlords, and tt) take steps in the case of the 
latter for the reduction of rents, when they appear to have 
been so unduly enhanced as to be oppressive to the cultiva- 
tors of the soil, and 

(4^ to revise the Bengal Tenancy Act, 1885, to the extent 
of removing, such defects in it as the working of the Act 
during the past twenty years has brought to light, and such 
ambiguities and anomalies as have given rise to conflict of 
opinion and judicial decision. 

A considerable part of the provisions of the Amendment 

Act of 1007 was due to the recognition of 
Weight to be ' 

attaehoii to the the fact that the preparation of the record of 
record-of-rights. considerably modified agrarian 

conditions. In the first place, experience had shown that 
the mere preparation of the record-of-rights was not in itself 
sufficient to prevent evasions of the law. The great majority 
of rent suits are decided ex-parte. In such cases, it was found 
that the record-of-rights was not referred to by the Courts, 
because it was not produced by either of the parties. The 
Amendment Act therefore provides for the production of 
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the entry regarding rent in the record-of-rights in all rent 
suits. Again, the former law, regarding the force to be at- 
tached to the entries in the rccord-of-rights, was somewhat 
vague and indefinite. The Amendment Act provides that 
* every entry in a record-of-rights shall be presumed^Jbie 
I c orre ct until it is proved by evidence to be incorrect, and 
^ requires a Court passing a decree at variance with entries in 
the record-of-rights, to record its reasons for so doing. 

But while the Act thus gave greater definiteness and 
force to the record-pf-rights in matters relating 
cedur^^or ^the land, it has also recognised that the pre- 
paratioii of a record-of-rights may in certain 
circumstances justify a more summary pro- 
^dure for^ the recovery of rents, and it accordingly pro- 
vides for the use, under certain restrictions of such a pro- 
I ceclure in areas in which a record-of-rights has been prepared 
I and is maiiUained. Any landlord in such an area may apply 
to the Local Government for the application of the procedure, 
prescribed by the Public Demands Recovery Act I, B. C., of 
1895, to the recovery of the arrears of rent due to him. If 
the application is allowed, aiyl as to this the Lopal Govern- 
ment has absolute discretion, the landlord may make a 
requisition to a Certificate Officer specially appointed by the 
Local Government, for the recovery of arreai^ of rent due 
from any tenant. The Certificate Officer may then issue a 
certificate, which will have the force and effect of a decree 
of a Civil Court. The tenant, against whom the certificate is 
issued, may file an objection, and that objection will be heard 
and considered by the Certificate Officer. The Certificate 
Officer's decision is subject to appeal to the Collector of the 
district and to revision by the Commissioner and the Board 
of Revenue. A suit may also be instituted in the Civil 
Court on certain grounds to have the certificate set aside. 
Subject to the orders which may be passed on objection or on 
reference to the Civil Court, the certificate is final, and may 
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be executed in the manner provided in Chapter XIV of the 
Act for the execution of decrees for arrears of rent. The 
main differences between the certificate procedure and the 
ordinirry procedure for the recovery of arrears of rent are that, 
under the certificate procedure, the landlord obtains his 
decree at once instead of after the hearing, and the execution 
of the decree is carried out by a Revenue Officer, instead 
of by the Civil Court. 

Another important amendment made by Act I, R. C., of 
T> . I 1907 is the recognition, under certain condi- 

Rent suits by ^ ’ 

cu-aharer land- tious, of a stilt for arrears of rent, brought by 
one of several co-sharer landlords, as a rent suit, 
resulting in a decree having the force of a rent decree. The 
previous law, under which a decree obtained by a single co- 
sharer was a mere money decree, was harassing not only to 
the landlords, but also to the tenants, by exposing them to a 
number of successive suits brought by different landlords 
for their share of the arrears. 

The Amendment Act also deal-, with the question of 

compromises and agreements between land- 

aud agre^uciR^ tenant filed before Revenue and Civil 

betweeii land- (Courts. The principle adopted is that no 
lord atid tenant. * ‘ ^ 

Court shall give effect to an agreement or 
compromise the terms of which, if they were embodied in a 
contract, cou^d not be enforced under the Act. 

Many important changes have also been made in Chapter 
X whiph deals with the preparation of the record-of-rights. It 
has been thought that the brief analysis of the provisions of 
the Act relating to the record-of-rights which follows will 
be useful to that large body of the public who are concerned 
in its preparation. 
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II. ANALYSIS OF THE LAW RELATING TO THE 
RECORD OF RIGHTS. 


A survey and the preparation of a record-of-rights pnay be 

Initiation of by the Local Government, with the 

Section 101 previous sanction of the Governor-General 

operations. . m r i i 

in Council, for any local area, estate, tenure 

or part thereof ; and without such sanction, when not less 
than half the landlords or a quarter of the tenants in the 
local area, estate or tenure apply for a record-of- rights, or 
where its preparation is necessary to settle or avert dis- 
putes between landlords and tenants ; or where the local 
area, estate or tenure belongs to, or is managed by the 
Government or Court of Wards; or a Manager appointed by 
the District Judge ; or where a record-of-rights is required 
as a basis for settling the Land Revenue. 


Particulars to 1 he particulars which are usually enter 

be entered in , . , , , t r n 

the record of ed in the record-ot-nghts arc the follow- 
rights. Section • 

102 . * — 

(a) the name of each tenant or occupant ; 

(/>») the class to which each tenant belongs, that is to 

say, whether he is a tenure-holder, raiyat holding at fixed 

rates, settled raiyat, occupancy-raiyat, non-occupancy raiyat 

or under-raiyat, and, if he is a tenure-holder, whether he is a 

permanent tenure-holder or not, and whether his rent is 

liable to enhancement during the continuance of his tenure ; 

(c) the situation and quantity and one or more of the 

boundaries of the land held by each tenant or occupier ; 

{d) the name of each tenant’s landlord ; 

(dd) the name of each proprietbr in the local area or 

estate ; 

(e) the rent payable at the time the record-of-rights is 
being prepared ; 

if) the mode in which that rent has been fixed whether 
by contract, by order of a Court, or otherwise ; 
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(^) if the rent is a gradually increasing rent, the time 
at which, and the steps by which, it increases ; 

the rights and obligations of each tenant and 
landlord in respect of — 

(i) the use by tenants of water for agricultural pur- 

poses, whether obtained from a tank or 

well or any other source of supply, and 
(it) the repair and maintenance of appliances for secur- 
ing a supply of water for the cultivation of the 
land held by each tenant, whether or not such 
appliances be situated within the boundaries of 
such land ; # 

{/i) the special conditions^ and incidents, if any, of the 
tenancy ; 

(f) any right of way or other easement attaching to 
the land for which a record of rights is being prepared ; 

(j) if the land is claimed to be held rent free, whether 
or not rent is actually paid, and, if not paid, whether or not 
the occupant is entitled to hold the land without payment 
of rent, and, if so entitled, under what authority. 

A record of irrigation rights may also be prepared with- 
Seotion 102 A. out a general record of agricultural rights, if 
this is necessary to avert disputes. 

The Act does not lay down any procedure for the pre- 
Frooediire. • paration of a record-of-rights. This is pre- 
Chapter VI of scribed by rules framed by Government under 
ment Ruler™’ the Act. Each villaj^e i.s first .surveyed on the 
scale of i6 inches to the mile, every field being shown on the 
map. A larger scale is sometimes adopted when the fields 
are very small. A list of the fields is then drawn up, show- 
ing the name of the occupant of each. All the fields held by 
the same occupant under the same title are then brought 
together on one sheet called a khatian. The contents of 
each khatian are then read out by a Revenue officer to the 
landlord and tenant concerned. Disputes, if any, are decidei^, 
the status of the occupant ascertained, and the rent payable 
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by him, 'if any, recorded. The rent to be recorded must be 
Section 109 C. the rent legally payable, but if the landlord 
and tenant a^rce as to the rent which shall be recorded as 
payable, the Revenue officer may settle such rent as. a fair 
and equitable rent, if he is satisfied that it is so, even though 
the terms' of the agreement are such that, if embodied in a 
contract, they could not be enforced under the Act. A record 
of the landlord’s interests, known as the khewat, is similarly 
prepared in the same way. The khewat and the khatians 
together constitute the draft record. This is published by 
Section los A. being read out in the village concerned in 
presence of the landlords and tenants. Objections are 
received within a certain period, usually a month from the 
date of publication, llicsc arc considered and decided by 
a Revenue officer, and the record is then corrected in 
accordance with the orders passed by him. 

Up to this stage, the procedure is the same for all records- 

of-rights. But the procedure for subsequent 

Settlement of . i r • i 

rout in ( 5 or»nec- s.tages varies, according as the record-of-rights 

Kot’aorar.t'' o'f is or is not to be followed by a settlement 
the Land of the Land Revenue. If a Settlement 

Revenue. 

of the Laqd Revenue is to be made, the 
Section 104. Revenue officer, after deciding the objections 
raised to the draft record, is required to settle fair and 
equitable rents for tenants of every class. Tie must do 
the same, where the estate or tenure for which the record is 
being prepared belongs to the Government, unless it appears 
to the Local Government expedient that rents should not 
be settled for tenants of every class in the particular estate 
or tenure. In settling rents in a, Government estate or 

Table of rates I^he purpose of assessing the 

Section 104 B. Government Revenue, the Revenue officer 
may frame a Table of Rates, showing the rates fairly and 
equitably payable for each class of land in the local area 
under settlement. This Table of Rates is published and 
objections considered. It is then applied to the lands com- 
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prised in each tenancy, and if the resultant rent is^air and 
equitable, it is settled accordins^ly. If it is not practicable 
to prepare a Table of Rates, or if the rents resulting from 

Othermethods application of such a Table are not fair 
of Settlement. and equitable, the Revenue officer must pro- 
S(3Ltioii 104 A. settle fair and equitable rents in other 

ways. He may accept an a.erccrncnt by the landlord and 
tenant as to the amount of rent payable, provided he is 
satisfied that such rent is fair and equitable. Or he may 
himself calculate a fair and equitable rent, having regard 
to the rules laid down in the Act as to the grounds on 
which rents may be enhanced, increased or reduced by the 
i Courts. When the Revenue Officer has decid- 
Roll. Section cd vvliat rents •are to be settled as fair and 
equitable, such rents are entered in a Settle- 
ment Rent Roll, which is published, objections being invited 
as in the case of the publication of the record-of-rights. After 
the objections have been decided and the Settlement Rent 
Roll corrected, if neces.sary, it is submitted to such superior 
Revenue authority as may be prescribed by 
Government. Such officer may revise the rent 
roll in such \vay as he deems necessary after giving notice 
to the parties. And he then confirms it with or without 
amendment. The Rent Roll, as confirmed, is 

Final publica- 
tion of the ro-^ then incorporated in the record of rights, 

. whicli IS then finally published. 

Section 103 A. 


Section 104 F. 


An appeal lies against any order passed by a Revenue 
Appeals. officer, on an objection filed regarding a Table 

Section 104 (J. of Rates er a Settlement Rent Roll, to such 
superior Revenue authority as the Local Government may 
pre.scribe ; and the Board of Revenue may of its own motion 
or on application, at any time within two years from the date 
of certificate of final publication, direct the revision of any 
record-of-rights, after giving notice to the parties concerned.- 
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Heforendl to Any party aggrieved by an entry of a rent set- 
Civil Court ^ jj-j ^ Settlement Rent Roll may within six 

Section 104 H. ^lonths from the date of the certificate of final 
publication, or from the date of the disposal of any appeal 
presented to the Revenue authorities, file a suit in the Civil 
Court on the following grounds and on no others, 

{a) that the land is not liable to the payment of rent ; 

(6) that the land, although entered in the record-of-rights 
as being held rent free, is liable to the payment of rent ; 

(c) that the relation of landlord and tenant does not 
exist ; 

(d) that land has been wTongly recorded as part of a parti- 
cular estate or tenancy, or wrongly omitted from the lands of 
an estate or tenancy ; 

{e) that the tenant belongs to a class different from that to 
which he is shown in the rccord-of-rights as belonging ; 

’ (/) that the Revenue Officer has not postponed the 

operation of the settled rent under the provisions of section 
1 10, clause (<t), or has wrongly fixed the date from which it is 
to take effect under the clause ; 


that the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land which is the subject of the tenancy have not, or has 
not, been recorded or have or has been wrongly recorded. 

The Court after decision of the suit is empow^ered to make 
any alteration considered necessary in the entry of the fair 

, rent settled. But, subject to an order of the 
Finality of set- •' 

tied rents. Civil Court passed on these specified grpunds, 

Section 104 J. rents settled by the Revenue authorities 

are final. 

Where, however, a settlement of Land Revenue is not be- 


Settlement of 
where the 
Land Revenue 
is not bemg set- 
tled. 

Section 105, 

* 


ing or is not about to be made, the record of 
rights is finally published immediately after 
the decision of the objections raised on its 
publication in draft. Rents can then only be 
settled on the application of the landlord or of 
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the tenant, and such application must be made within two 
months from the date of the certificate of final publication. In 
settling rents, the Revenue Officer is required to presume, 
until the contrary is proved, that the existing rent is fair and 
equitable, and to have regard to the rules laid down in the 
Act for the guidance of the Civil Courts *in increasing or re- 
ducing rents. His decision settling rents has the force and 
Section 107, effect of a decree of a Civil Court and is final, 
Appeals. subject to an appeal to a Special Judge ap- 

Section 100 A. pointed by the Local Government for the 
purpose of hearing such appeals. 


l>e c i 8 i o ii uf 
incidental 
matters arising 
in the course of 
the settlement 
of lair rents, 

Section 105 A« 

Section lOT. 


If in the course settling rents certain 
issues arise, tho Revenue Officer is empowered 
to try and decide such issues and to settle a rent 
in accordance with his decision, which has 
the force and effect of a decree of a Civil 
Court between the [parties and is final subject 


to appeal to the Special Jucl^jc. Such issues are 


(a) whether the laud is, u» is not, liable to the payment . 
of rent ; 

(d) whether tlie land, although entered in the record of 
rights as being held rent-free, is liable to the payment of rent ; 
(t). whether the relation of landlord and tenant exists : 

(rf) whether the land has been wrongly recorded as part 
of a particular estate or tenancy, or wrongly omitted from 
the lands of an estate or tenancy ; 

{e) whether the tenant belongs to a class different from 
that to which he is s'liown in the record of rights as 
belonging ; 

(/) whether the special conditions and incidents of the 
tenancy or any right of way or other easement attaching to 
the land have not, or has not been recorded or have, or has, 
been wrongly recorded. 

G 
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If any dispute arisei regarding any entry in or omission 
Decision of f*'^*'*^ ^ record-of-rights, a suit may be insti- 


disputes 
Section lOS. 


tuted within three months of the date of the 
certificate of final publication, before a Revenue 
Revenue officers decision has the force and 
effect of a decree of a Civil Court between the 
parties, and is final, subject to appeal to the 
Special judge and to a second appeal to the 
High Court from the Special Judge’s decision. 

A Revenue officer, specially empowered by the Local 
Government, may, on application, or of his 
own motion, revise any order settling a rent 
under section 105, or deciding an issue under 
section 105 A or a dispute under section 106, 
within twelve months from the passing of any 
And a Revenue Officer, specially empowered, 
may, within twelve months from the date of 
the certificate of final publication, correct any 
entry in a rccurd-of-rights which, he is satisfi- 
ed, has been made owing to a Imta fide mistake. 
All such orders of Revenue ofecers are final, subject to 
appeal to the Special Judge. A s^icond appeal 
from the Sf^ecial Judge’s order lies to the 
High Court, except when the decision merely settles a rent, 
when there is no .second appeal. • 

The Act contains elaborate provisions in order to prevent 
the clashing of jurisdiction between Revenue 

I'roveiitiori of . . • . ' 1 

claahiDgofjuris- officers trying issues arising under Section 

105A, Revenue officers trying disputes under 

section 106, and the ordinary Civil Courts. When an order 

has been passed directing the preparation of a record-ot- 

rights, no Civil Court is allowed to entertain any suit or 

application for the alteration of any rent, or 

the determination of the status of any tenant, 

until after the final publication of the record-of-rights when 

^ settlement of land revenue is being or is about to be made ; 


Officer. The 

Section 107. 

Appeals 
Section 109 A. 


H e V i s i 0 n of 
orders settlin!^ 
rents or decid- 
ing dispates. 

Section lUS. 

such order. 

tJorrection of 
errors in the 
record-of-rights. 

Section 108 A. 


Section 1U9 A. 


Section 111. 
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or until three months after the final publication of the record- 
of-rights, when no settlement of land revenue is being made. 
Where a settlement of the land revenue is not being made, 

• no suit can be filed in the Civil Court within 

Section lllB. 

three months from the date of the certificate 
fitiaf publication for the decision of any of the following 
issues, 

(a) whether the land is or is not liable to the payment 
of rent ; 

{b) whether the relation of landlord and tenant exists ; 

{c) whether the* land is part of a particular estate or 
tenancy ; or 

{d) whether there is any special condition or incident 
of the tenancy, or whether any right of way or 
other easement attaches to the land. 

But if a suit regarding any of such issues has been filed in 
a Civil Court before final publication, no such suit can be filed 
under section io6. And if such a suit has been filed in the 
Civil Court before final publication, and the issue arises in the 
course of settling fair rents under section 105, the proceed- 
ings for the |ettlement of a fair rent must be stayed pending 
the decision of such issue by the Civil Court. Similarly, no 
Revenue ofififer can try under section 105 A any issue which 
has previou^ been raised under section 106. He must stay 
the pEOCQediijgs for settlement of fair rents, until the dispute 
under section* 106 has been decided. But if the issue has 
been -raised first under section 105 A in the course of rent 
settlement proceedings, no suit under section 
Section 109. regarding it. Finally, no 

Civil Court is allowed to entertain any application or suit 
regarding the settlement of a fair rent or the decision of an 
issue or dispute, which is, or has been, the subject of an appli- 
cation or suit before a Revenue officer. Practically, therefore, 
the partfes are left free to choose their own venue. They 
may wait until the Revenue Officer’s jurisdiction ceases, an(d * 


Section 109. 
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then raise their claims before the Civil Courts in the ordinary 
course. Or they may, in certain cases under section liiB, 
by raising their claims before the Civil Court prior to final 
publication, oust the jurisdiction of the Revenue officer- after 
final publication,. But if one party has, in due course, raised 
an issue, either before the Revenue officer or the Civil Court, 
neither he nor the other party can raise i the same issue in 
another Court. 

The Local Government, with the previous sanction of the 
Governor-General in Council, may empower a 
nfenT*'cf * rents Revenue officer to settle ^rents in a specified 
in speoial cases, area, if it is satisfied that such a course is 

Sectipn IV2. necessary in the interests of public order or the 

local welfare, or tliat any landlord is demand- 
ing rents which have been illegally enhanced above these 
entered as payable in a record^of-rights. In such a case, the 
Revenue officer may, if specially empowered, reduce rents, if 
in his opinion, the maintenance of existing rents would be 
unfair or inequitable. In settling rents under this special 
provision, the procedure for the preparation of a) Settlement 
Rent Roll, prescribed in the case of a settlement of rents 
made in order to form the basis of an assessnr?' 2 nt of land 
revenucj is adopted. Blit the settlement record prepared 
requires the confirmation of the Governor-Geneml in Council, 
before it takes effect. U . 

Where rents have been settled by a Revenu^ officer, they 
cannot be enhanced for fifteen ”years in the 
flSitled^renta.^ case of a tenure or a holding of a raiyat or 

under-raiyat with occupancy rights, and for 
Section 113. ^ , r , , , r 

five years in the case of the holding of a non- 
occupancy raiyat or the holding of an under-raiyat not having 
occupancy * rights ; except on tl^e ground of a landlord's 
improvement or a subsequent alteration of the area of the 
tenure or holding. And such settled rents cannot be reduced 
within the same periods, except on the ground Of afti altera- 
tion of area, or a permanent deterioration of the soil of the 
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holding not due to the raiyat’s fault. In this connection, it 
Diatinotion is important to notice the distinction between 
ren?Tnd**^rent ^ settled ” rent and a record of the rent pay- 
payAblft.* able. Where a record-of-rights is prepared 

otherwise than in connection with a settlement of the land 
revenue, rents are only settled on the application of the land- 
lord or tenant. Where no such application is made, the 
record merely shows the rent payable at' the time the record 
was prepared. The restrictions on enhancement described 
above apply only to settled rents. The rent recorded as 
payable is liable to enhancement by contract or by suit, in 
accordance with the provisions of the Act relating to the 
particular class of tenants concerned in each case. 


Where a survey and the preparation of a record-of-rights 
are undertaken in connection with a settlement 
of the land revenue, the whole cost of the 
operations is borne by Government. But in 
other cases, the cost or part of it may be 
frf)m the landlords or tenants of the area, in such 
Government may determine. Such cost 


Expenses o f 
preparation of 
rooord-of-rightu 

Seofcion 114. 


recovered tr|) 
proportions as 


includes thelestimated amount of the expenses likely to be 
incurred for| the maintenance, repair or restoration of 
boundary marks for a period not exceeding fifteen years, and 
also the cost preparing copies of survey maps and of the 


record -of-rigl 
concerned 




for dis^dbution to the landlords and tenants 


Every entry in a record-of-rights is evidence of the matter 

r.i. referred to in such entry and is presumed to be 
Validity of the . 

record of rights, correct until it is proved by evidence to be 

Section 103B. incorrect. In all areas for whidii a record-of- 
rights has been prepared and finally published,thejCivil Court 
is required in all suits between landlord and 

Section 147n. ... 

tenant as such to have regard to entries in the 

record-of»rights relating to the subject matter in (dispute, 

which may be produced before it, unless such entries are 
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proved by evidence to be incorrect. And when a Civil Court 
pa.sseS;a decree at variance with such entries, it is required to 

■fieetioiiiis ‘ rewons for so doing. And Jinally 

' ■ • in areas for which a recorBiof-rights ha.s Been 

prepared, the plaint in all suits for recovery of arrears of rent, 
must contain a list of the survey plots comprised in the 
tenancy and a stati^ontof the rental of the tenancy according 
to the record-df-nghts. If the Court, for reasons, to be 
recorded in writing, exempts the plaintiff from furnishing 
such a statement. It must call upon the Collector to supply a 
certified copy of or extract from the record-of-rights relating 
to thd tenancy. The law thus ensures the record-of-rights 
being brought before the Court in all rent suits, whether it is 
produced by the parties or not 



THE BENGAE tenancy. ACT. 
jLCT Na-viii OP'issi 

Passed by the Governor-General of India in Council. 

( Received the aesent of the Govemor-Gemnd on the 14 tJi liareh, 

* ms.) . 

An Act V> amend and consolidate certain enactidklitt^ 
relating to the I<aw of Landlord and Tenaht' 
within the territories under the administration of, 
the Lieutenant-Governor of Bengal. 

Where^ it is expedient to amend and consolidate 
certain enactments relating to the Law of Landku^d 
and Tenant within the territories under the adihinis* - 
tration of Jthe Lieutenant-Govettior of Bengal ; It i» 
hereby enacted as follows >— 

QHAPTER I. 

PEpUMIN^ET. 

« If 

■ , 1. li) This Aot may be cal^ the 

Short tltlo* 1 m I mi ^ 

^ ^ Bengal Teimncy ^885. ‘ , 

i(^) It shall come into force on such date (hiilN»n- 
after called thb comnQencdtuen't,ef this ; 
Act) as the Local Government, 

♦ the previous sanotii;?* of the ‘Governor* 
Goieral in Council, inAy, by nottfioatiej^4n the lijical 
ofBoial Gazette, aj^nt^ t^hebalf 
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It shall ax'tetid by its own operation to 'all the 
^ ^ ^ ^ territoriee for the time being under the 
administration of the Lieutenant-Govern'* 
or of. Bengal, except the Aown of Calcutta, [any ar^ 
constituted a Municipality under the provisions of 
the Bengal Municipal Act, 1884, or part thereof, 
and specified in a notification in this 'behalf by the 
Local Government], the Division of Orissa, and the 
Scheduled Districts specified in the third Part of 
the First Schedule of the Scheduled 
XIV of 1874. , 1874: and the Local 

Government may, with thf previous sanction of the 
Governor-General in Council, by notification in the 
local official Gazette, extend the whole or any 
portion of this Act to the Division of Orissa or any 
part thereof. 

[Explanation . — The words “ the town of Calcutta” 
mean, subject to the exclusion or inclusion of any local 
area by notification under section 637 of l^he Calcutta 
Municipal Act, 1899, thp area described in Schedule 
I to that Act.] I 

i‘ 

Stib*section ( I ) has been extended to Chota Nagpur, except the 
district of Manbhum (Not., Feby. 9th, 1903). The words within heavy 
brackets in sub-section (3) and the Explanation have been added by 5. 
Art I, B. C., of 1907. 

Time of commeuoement of Act —The Act came into force on 
the 1st November, 1885 (see notiheation of the 4th September, 1885, 
p'ublished in the Calcutta Gazette of the 9th Septembter, 1885). By Act 
XX of 1885, the operation of sections 6r to 64, both inclusive, and of 
Chapter XII of the Act, except such of their provisions as^ confer power 
to make rules, Mras postponed to the ist February, 1886. The provisions 
of sections 61 to,6t relate to deposit of rent, and those of Chapter XI 1, 
to distraint. Act XX of 1885 has been repealed by the Repealing and 
' Amending Act, 1891 (Act XII of 1891.} 
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AmmdmmU of Aot— The Act Ihas been amended by Ata VIIl 
of i886(i) which slightly modified sections 12 and 13 of the Act, by Act 
V, C, of 1894,^2) which made certain changes in,Chaplfer X,of the 
• Act, by the Bengal Tenancy (Amendment) Act III, B. d, pf 1898, (*) 
whicli repealed Act V, B, C., of 1894 C^itnpletcly femodelteiT Chapter 
X, as well as altered the provisions of sections 30, 31, 39, 52, and U9 of 
the Act, and by die Bengal Tenancy (Amendment) Act, 1907, I, B. C., of 
1907, 'which introduced very extensive changes into the Act (4) The 
provisions of these amending Acts are noticed in the nptes to the sections 
affbeted by them. 

* ^ent law of Galouttia.*-*^ln the town of Calcutta, the relations of 
landlord and tenant are governed by the Indian Contract Act (IX of 
1872), so far as they are applicable. If they are not applicable, then, 
by section 17 of 21 Geo. Ill, c. 70, “all matters of contract and dealing 
between party and party shall be determined in the case of Mahomedans, 
by the laws and usages of Mahomedans, and in the case of Genius, 
(Hindus) by the laws and usages of Genius ; and where only one of the 
parties shall be a Mahomedan or Gentu, by the laws and usages of the 
defendant.’^ If the provisions of the Contract Act are inapplicable and 
the parties are English, then, the common law of England will beHhe 
law to be applied {Madhub Chandra Paramanik v. Raj Kumar Das^ 14 
B. L. R., 76 ;^22 W. R., 370 ; Rasik Lai Madak v. Loknath Kartnokar^ 
5 Calc., 688 ; 5 C. L. R , 492 ; Mohini Dost v. Dwarkanatk 

Basaky 8 Calc., 582). The explanation to section (i) has been added by 
Act I, B, C., of 1907 inconsequence of the ruling {Biraj Mohini Dasi 
V. Gofiestvar Malliky 27 Calc., 202), in which it was hel^ that occupancy 
rights miy accrue in those areas which have been incltided within the 
town of Calcutta, subsequent to the passing of the Bengal Tenancy 
Act, 1885. It ^was considered undesirable that the Act should have 
any application to the town of Calcutta, as it is now constituted, or as it 
may hereafter be constituted under any future extension or modification 
of its boundaries. Existing rights and obligations are saved by sub-seC^ 
tion (2) added to section 19 by Act I, B. C., of 1907. 

Any area constituted a Municipality.— The words “any 
area constituted a Municipality under the provisions of the Bengal Mutvi- 
dpal Act, 1884, part thereof, and specified in a notification in this 
behalf by the Local Government ” were inserted by Act I, B. C., of 1907. 

the report of the Select Committee on the Bill it iVas said “ the prqyV 
sions of the Act are intended to apply, to agrkinitura) ^reas, and are 

(1) Received the assent of the Govomor’Oeneral on the SIh lltaiiallhft 1986. 

(2) Received the assent of tho Oovemor>Oeueral on the 1864, 

(9) Received the assent of the Oovonaor*Oeneral on the $m Jiiy. 180S« ^nd came into force 
on the 2nd Rovembsr, 1898, the date of its first publication in . 

(4> Received the asseht of the Oovemor-Oeneral andeiMbsnljo^lMpa M Uie Uth Vay, 190t. 
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unsuitabile to such Municipalities or portions thereof as are mainly urban 
in char^icter, We think that the Government should have power to with- 
draw from the operation of the Act such municipal urban areas by noti- 
fication, wh^n it is satisfied by inquiry that such withdrawal is expedient. 
We consider that the operation of the Act should not be withdrawn from 
any area pntil a record of the rights existing under the Act in such area 
has been made.’’ Existing rights and obligations are saved by additions 
made to section 19. These alterations only affect districts in the pro^ 
vince of Bengal to .which this Act applies. ^ 

Bent law of Bengal. —The districts which under the Government 
of India notifications Nos. 2832 and 2833 o£ the ist September, 1905, 
(see Gazette of Tndia^ September 2nd 1905, Pt. I, p. 636) have since the 
i6rti October, 1905, constituted the province of Bengal are Burdwan, 
Birbhutn, Bankura, Midnapore, Hooghly, Howrah, 24 Parganas, Nadia, 
Murshidabad, Jessore, Khulna, Patna, Gaya, Shahabad, Saran, Cham- 
paran, Mozaffarpur, Darbhanga, Monghyr, Bh^igulpur, Purnfca, Dar- 
jiling, Sonthal Parganas, Cuttack, Balasore, Angul and Khondmals, 
Puri, Sambalpur, Hazaribagh, Ranchi, Palamau, Manbhum, and 
Singhbhum. The Bengal Tenancy Act is in force in all these districts, 
except as explained below. No part of the Act is In force in Darjiling, 
Manbhum, Sambalpur and Angul. Certain portions of the Act have 
been extended to Cuttack, Puri and Balasore and other portions to 
Ranchi, Palamau and Hazaribagh. Section 56, section 58, sub-sections (i) 
and (3I and section 84 only are in force in the Sonthal Parganas. 

Bent law of Orissa.— The division of Orissa now consists of the 
districts of Cuttack, Puri, Balasore, Angul and Sambalpur. Angul is 
a Scheduled district, in Cuttack, Puri, and Balasore, Act X of 1859 
and its amending Acts, VI, B. C., of 1862, and IV, B. C., of 1867 are still 
current (see Sademand Mahan ti v. Nauratan Mahanti^ 16 W. R., 289 ; 8 
B. L. R., 2^0). But by notification, dated the loth September, 1891, gub- 
lishedf jn the Calcutta Gazette of the i6th September, 1891, Part I, page 
839, the Lieutenant-Governor ^of Bengal with the previous sanction of the 
Governor-General in Council extended the following portions of the 
Bengal Tenancy Act to Orissa .‘—Chapter X and sections 3 to 5, 19 to 
26, 41 to 49, S3 to 75, and 191. Similarly, by a notification No. 2448, L. 
R., dated the 27th June, Calcutta Gazette of Xht 

29th June, 1892, Part I, page 673, the following sections of the Act were 
extended to Orissa :^sections 27—38 and 80. Again, by a notification 
No. HSi L. R., plated the stb January, 1893, published in the CeUcutta 
Gazette of the I i^h January^ 189J, Part I, page 20, sections 189 and tgo 
were extended to 6rissa.^ By notification, No. 99, L- dated the 7th 
January, 1896, published in the Calcutta Gazette of the &th January, 1896, 



lil RENt lAW Of SENOAL. $ 

Part If page 28, the provisions of section 39 werti extended to Ofissa, By 
notification No. 971, T. R, dated tyth October, 1896, published in the 
Calcutta Gazette of the 2t$t October, 189^ Part I, pagh to$i, sections 7, 
40, 52 and 192 were introduced iirtd Orissa. By notification 292, L. 
R. dated the 18th January, 1893, published ip the Calcutta Gc^ette ^ the 
25th January, 1893, Part I, page 59, the under 

sections 189 and 190 of the Tenancy Act weii to" force in 

Orissa, so^far as they relate to the sectibijfe W tW Bengal Tenancy Act' 
which have been, or may be, ^tended to^that divistdiil, ( By notification 
No. 9S7, T. R., dated 5th November, 1898, phblisfiied Iti • the Catutta 
Gazette of Nov. 9th, 1898, Part I, page 1 1 56A, the provtsions of the Bengal 
Tenancy (Amendment) Act, III, B. C , of 1898 ikli^ded to the divil 
sion of Orissa. By notification No 620, L. R., 4 ^ed the 27th January, 
1906, published in the Calcutta Gazette of the 7th February, 1906, Part I, p.' 
176, sections 93 to 103 of this Act were extended to the districts of CuttaCk, 
Puri and Balasore in the Orissa division. By notification No. 

T. R., dated the 21st August, 1906, published in the Calcutta OmeftCf 
dated 29th August, 1906, Part I, p. 1658, th^ provisions of Chapter Xl, 
and by notification No. ao, L. R., dated the 3rd January, 1907, published 
in the Calcutta Gazette of the 9th January, 1907, Part I« 34, \the 
provisions of Chapter XIV of the Act were e^dended to the districts 
of Cuttack, Puri and Balasore in the Orissa Divbioh. ' ' ^ ^ 

Under the provisions of section 2, clause (2), of thip,, ACI;, sb inu<!h 
of Act X and of its amending Acts VI, B. C, of and W', B 1 C., 
of 1867, as is inconsistent with the sections of the Be|%ttl Tenancy 
Act that have been extended to Orissa, stands re|»^d. The other 
portions of Act X., etc , which are not inconsistpiit thesiif 4 ^tiipns 
continue in forc|. t ' 

The laws in force in the mahal of Ahgul which is a scheduled 
district, are detailed in the to JUgulatlon 

Angul. j of 1894, the Angul District Regulation, pub- 

lished in the Gevt. of India Gazette^ of the 13th January, 1894, Part I, 
p. 17. Neither Act X of 1859, nor any rent Act is mentioned 
schedule to this Regulation, and as by section 3, sub^c* fpi enact*' 
ment not comprised in the schedule shalT UCt be deisthed to be Ju 
force in Angul unless previously or subsequently cxpt«j^|^ extended 
thereto, and as neither Act X of 1859 uor Act VIII of f88j has been 
extended to Angul, it follows that there is ho mit law in Angul; Ir is 
understood that in Angul Goverhmem demands and rents ate nealized 
according to the procedure prescribed in Chapter V of tbe An^pd District 
Regulation. ' ^ ^ ^ 

(1) Seo alflQ Uoanl’i Survey and Settlement Manuel 1S01, part UI, tSmp ruleV (IvVP^tri. 
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The mahal of Banki was formerly a scheduled district* but since the 
1st April, 1882, it has under the provisions of Act XXV of 1881 been 
incorporated with the district of Cuttack. 

The district of Sambalpur formerly belonged to the Central Prpvinces. 

Since the 16th October, 1905, with the exception of 
the Chanderpur-Padampur Zatnindari and the Phuljhar 
Zamindari, it has been transferred to Bengal. The rent law in force 
there is the Central Provinces Tenancy Act^ II of 1898. 

Act X of 1859 prevails in ahe district of Darjiling. (See note to 
Bengal Code, 3rd edition, Vol II, p. 182). There is no 


Sambalpur, 


Darjiling. 


local extent clause in the Act, but Darjiling was part 


Sonthal 

ganas. 


Par. 


of Bengal when Act X of 1859 was passed, having been ceded by 
the Raja of Sikhim to the British Government in 1835, and as the 
Act was applicable to the whole of Bengal, (Sadanand Mahanti v. 
Nauratan Mahanti^ 16 W. R., 290 ;^8 B. L. R., 280) it was regarded as 
extending to Darjiling, and has consequently always been administered 
there. 

Acts VI of 1862 and IV of 1867, B. C., also prevail in Darjiling (see 
notes, pp. 183, 236, Vol. II, Bengal Code, 3rd edition). 

In the Sonthal Parganas, the Sonthal Parganas Settlement Regulation, 
III of 1872, as amended by Reg. Ill of 1886, and the 
Sonthal Parganas Rent Regulation, II* of 1886, are* in 
force. In this district there are a few unsettled areas 
in the Telliaghiree pargana, which have been exempted from settlement 
by Government notification of the 9th December, 1879, published in the 
Cakutta Gazette of the loth December, 1879, Part I, p. 1221. There is 
no rent law in force in these areas, or in certain dearah lands in this 
district. The relations of landlord and tenant in |hese tracts are 
accordingly regulated by contract and custom. By a Government 
notification, No. 771 L, R,, dated 20th February, 1897, published in 
the Calcutta Gazette of February 24ih, 1897, Part I, p. 281, the provisions 
of sec. 84 of the Bengal Tenancy Act, and by another notification No. 
>338» L. R., dated ist March, 1904, published in the Calcutta Gazette of 
the 2nd March 1904, Part I, p. 347 section 56 and clauses (1) and (3) 
of section $8 were extended to the Sonthal 'Parganas from the dates of 
the notificalions. 

The provisions of the Chota Nagpur Tenures Act (I I of 1869, B. C.) 
ChoU N« ur the districts of the Chota Nagpur Division. 

The rent law of Hazaribagh, Ranchi, Palamau and 
Singhbhum is to be found in Act I of 1879, B. C, (the Chota Nagpur 
Landlord and Tenant Procedure Act) and Act IV, B. C., of 1897, (the* 
Chota Nagpur Commutation Act) as amended by Act V, B. C,, of 1903 ; 
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but in Manbhum and the Tributary Mahals Acts X of 1859, VI, B. C. 
of 1862, and IV, B. C., 1867, arc in force. 

Under section 5, Act XIV of 1874 Scheduled Districts Act,) the 
Bengal Tenancy Act may be extended by the Local Government, with the 
previous sanction of the Governor-Q^neral, to any of the scheduled 
districts or to any part of a scheduled^district. And underaction 5A, 
the enactment, or part thereof, so extemiud may be ^K^ded or modified, 
as the Local Government thinks lit In Accordance With these powers, 
the Local Government has* issued the Notification No; 731 L. R. dated 
the 9th February, 1903 (see Calcuiia Gasetle^ 1903, ft i. p. 172) extend- 
ing certain sections of this Act to the districts H^aribagh, Ranchi, 
Palamau and Singhbhum, subject to the re^strictiofUS and modifications 
therein specified. The sections so extended and the restrictions they are 
subject to are noted in this book under each section of the Act, and 
the Act as applicable to the Chota Nagpur division, except Manbhum, is 
printed in extenso in Appendix V. * ” ^ 

Rent Law of Eastern Bengal and Assam. The province of 
Eastern Bengal and Assam was constituted by Government of India 
Notification No. 2832 of the ist September, 1905, (see Gazette of tndia^ 
September 2nd, 1905. Part I, p, 536) with effect from the i6th Oebber, 
1905. It comprises the districts of Backergunge, Chittagong, Dacca, 
Dinajpur, Fagdpur, Mymensingh, Noakhali, Fabna, Bbgra, Rajshahi, 
Rangpur, Jalpaiguri, Malda, Tipperah, Sylhet, Cachar and the districts 
of the Assam Valley, viz : Goalpara, Kamrup, Darrang, Npwgong, Sib- 
sagar and Lakhimpur. In all thes? districts, except Jalpaiguri, the Hill 
Tracts of Chittagong (which two latter districts are scheduled districts) 
Sylhet, Cachar and the districts of the Assam Valley, this Act aj:|^cnded 
by the amending Acts, except Act 1 , B. C., of 1907, is in force. 

In that part of the district of Jalpaiguri which was formerly a portion 
of the district of Rungpore, viz.^ thanas Jalpaiguri, 
Jalpaiguri, Titaliya, Rajgunj and Boda, lying to the west of the 
Teesta river, and thana Patgram, which is to the east of the Teesta, 
Act X of 1859 with its above mentioned amending Acts has always 
prevailed. But in that portion of the district of Jalpaiguri which 
was ceded by the Bhutan Government to the British Government in 1866^ 
and which is commonly known as the Western Duars, Act , XVI of 1869, 
(The Bhutan Duars Act was in force up to the l6th October^ 1895. This 
Act excluded the ordinary Civil Courts from the cognixance of suits 
relating to immoveable property, revenue and rent In the schedule ta 
this Act there were certain rules for the assessment of the Bhutan Duars 
with Government revenue and for the preparation of the record-of-rights 
to form the basts of such assessment. Hut in this schedule *tbere were 
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no rules laid down for the guidance of the oificera engaged in the ad- 
ministration of this tract of country .^in suits relating to immoveable 
property or rent. There was, therefore, while this Act was in force, no 
definite rent law for that portion of the Jalpaiguri district Irnovm ^ the 
Western Duars. Act XVI 1869 was, however, repealed by 
B. C., 0nS95, which came into force on the i6th October, . 1895, on 
which date it was published in the Calcutta Gazette^ Part III, p. 62, and 
on the 25th October, 1895, ^ notification published in the Calcutta 

Gazette of the 13CI1 November, 1895, Part* I A., p. 139, the Lieutenant- 
Governor of Bengal with thfe previous sa^^ction of the Governor- 
General in exercise of the power conferred upon ^im by section 
of the Scheduled Districu Act, extended Act X of 1859, as well as Act 
VI, B. C., of 1862, to that portion of the Jalpaiguri District known as the 
Western Duars. Act IV, B. C., of 1867 was, however, not sinq^ilarly 
extended. -It is an unimportant Act. The only section, of which the 
force is not spent, is section 5, which gives the Lieutenant-Governor 
power to appoint revenue officers to exercise the powers of the Collector 
of a district for the purpose of enabling them to hear appeals under Act X 
of 1859 and Act VI, B. C , of 1862. 

Subsequently, the local Government issued the two following notifica- 
tions 

“No. 983 T. R,— November , 1898 ^ 1 o exercise of the poiyerB conferred 
by sections 5 and 5 A of the Scheduled Dietriots Act, XIV of 1874, and with 
the previous sanction of the Governor-General in Council the Lieutenant- 
Governor of Bengal is pleased to extend the Bengal Tenancy Act, VIII of 
1885, to the whole of the Jalpaiguri district, except the Western Duars, 
with efteot from the Ist of January, 1899^ subject to the following restrlcttona 
and modifications, namely : — 

(I) Sub-sections (2) and (3) of section 1 of the saiJ Act shall be 

omitted $ and 

(II) The words Mn the territories to which the Act extends 

by its own operation’ in sub-section (f) and the whole of 
sub-section ( 8 ) of section 2 of the said Act shall be omitted.** 
No. 9fi4 T. R. — 8 tA November, 7555,— In exercise of the powers con- 
lerred by the Soiiedaled DisMts Act, Xiy of 1874, section 5 and seotioh 5A 
(inserted by the Repealing >nd Amending Aot^ 1891), and with the previous 
sa&otion of the Governor-General in Council, the Lientenani-Oovemor of 
Bengal pleased to extend the Bengal Tenancy Act, YIII of 1885, to the 
portion of the Jalpaiguri district, known as the Western Duars, with effisot 
frpm the 1st January, 1899, subject to the following restrictions and modi- 
fii^tlens, vneiely 

i,--^iib*ihotions (2) and (9) of section 1 of the said ^gal Tenancy Act 
sfiaU be omittefl. , 
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A|X*r^Tli9 w<ird« ^in the territoriee to Which this Aot exteads by it« own 
oper^ip^ in sub-aectioa (1) end whole of sub^sepUoa f2), of section ^ of 
the md Act shall be omitted. 

HI.T^iiTothkig in the said Bengal l!et#iiey other than the pi^visions 
of snbt^tion ( 1 ) Of section ( 2 ), as modlUied clause II of this notidcation, 
Bliall i^piply to any lands heretofore or hereaft^ granted or leased^ % Govern^ 
moot to ‘any ^ person or oompaity under an Instrument in w^tlng for the 
cultivation of teaqr for the reclamatiou of land' under thO<i|i|l^e Waste Land 
Roles. “ ' ' ' ' ' ' ‘ 

IV.-— Where there is anything 111 thedaid Bengal ;^ehao^ Act which is 
inconsistent with any tights or oU||ations of a jchultttnid^, dar- 

chukanidar^ adhiar or other tenant of agricultural land wi'^defined in settle^ 
meat proceedings heretofore approved by Govarii^ntt hr with the terras of a 
lease heretofore granted by Uoverntnent to a jotedar, chukanidar^ dar- 
chtikanidar^ adhiatr^ or other tenant of agricultural land« such n|[htS| obltga^ 
lions, or terms shall be enforceable notwithstbbding jM^biug^OOfitained in 
the said Act.’* .♦ 

' ' ' 

These notlBcations have thet^ct of extending the Benga) Tenancy 
Act, subject to certain moJifications, to the whole of the Jaipaiguri 
district, which is now part of the province of East Bengal and Assam. 

It has been held that the repeal of Act XVI of 1896 (The Bhutan 
Duars Act^ has had the effect of making the provisions of the Civil 
Procedure Code as applicable to the Western Duars as it is to other 
parts of the district ( Braja Kanta Dds v. Tufaun £)as, 4 C. W. N., 287). 


The application of this Act in the Chittagong Hill Tracts is barred 
by Reg. I of 1900. There is no special rent law in 
Hilf TmeS? these deregulationised tracts, but by s. iS^'bf 

the Regulation the Local Government is empn^red to 
make rules to provide for the collection of rents and to prohibit, restrict 
or regulate the migration of cultivating raiyats in these tracts. For 
rules made under this section, see the CcUmtta Gazette^ 2nd May, 1900, 
Part !, p. 429 ; also the Bengal Local Statutory Rules and Orders, 1903, 
vol. II, pp. 92-100. 


in the district of Sylhet, the provisions of Act VIII, B. C*| of 1869 
^ ' are in force, having beenSlixtmftKled to it by Government 

^ * * notihcatioa*of the 24th February,- 1870, published in the 
Calcutta Gazette of the 2nd March, 1870, Part I, p. 361. Thqr continued 
in force in Sylhet on its incorporation with the Chief Commissionership 
of Assam under Gpvernment notification of the 22nd August, 1878, 
published in the Government of India Gazette of the 24th August, ,1878, 
patrt I, p. S33, and. stiff prevAil there. Act VHI, C, of 1869, was 
extended by the Chief Commissioner of Assam to the districts of 
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Goilpara. 


Goalpara by Notification Na 205oJ., dated the 9th May, 
1892, and published in the Government of Indm Gazette 
of the 9th May, 1892, Part I p. 356. In the other Assam Valley dis- 
tricts, Kamrup, Darrang, Nowgong, Sibsagar and Lakhimpur, and 
in Cachar and the Hill districts, the Rent Law is in an 

Assam Valley 


Districts 


uncertain and unsettled state. (See Gait’s Assam 
Land Revenue Manual, pp. Iv and 20). In the case of 
Prasidha Narain Koer v. Man Koch (9 Calc., 330) it was decided that 
Act X of 1859 is not in force in the Assam Valley districts. 


2 > ( 1 ) The enactments specified in Schedule I 

hereto annexed are repealed ill the terri- 

Repeal. , , , 

tones to which this Act extends by its 
own operation. 

(2) When this Act is extended to the Division of 

Orissa or any part thereof, such of those enactments 
as are in force in that Division or part, or, where a 
portion only of this Act is so extended, so much of 
them as is inconsistent with that portion, shall be 
repealed in that Division or part. , 

(3) Any enactment or document referring to any 
enactment hereby repealed shall be construed to refer 
tp this Act or to the coirresponding portion thereof. 

(4) The repeal of any enactment by this Act shall 
not revive any right, privilege, matter of thing not 
in force or existing at the commencement of this Act. 


Sub’Seotion (1). Enactments repealed.— The enactments sped* 
fied in schedule 1 as repealed are Regulations V 1 1 1 of 1 793 (sections 51—55, 
64 and 65), XII of 1805 (section 7), V of 1812 (sections 2, 3, 4, 26 and 27), 
XVIII of i 8 i 2 (the preamble and sections 2 and 3) and Xf of 1825 (the 
words nor if annexed to a subordinate tenure ” to «the end in clause i 
of section 4), Act X of 1859, and Acts VI, B. C, of 1862, IV, B. C., of 
1867, VIU, B.C., of 1869 and VIIl, B.C., of 1879. Sections 14 and 45 
of the Act are repealed by s, 2, Act I, B.C., of 1907, in the province of 
Bengal. The provisions of Regulation VII of 1822 are in no way 
repealed by this Act. 

Sub*Bection (2). Orissa. — For a complete list of the portions of this 
Act which prevail in Orissa, see note to section i, clause (3) pp. 4 and 
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5. The extension of every section in force in Orissa is also mentioned 
in a note to the section extended to it. 

Sub-section (4). Effeo^ of repeal of enaotments.— The provi- 
sion^ of this clause are in accordance with the rule laid down in section 7 
( i) of the General Clauses Act (X of iS97)/*wherein it is providedt hat for 
the purpose of reviving, either wholly or partially, any enactment wholly 
or partially repealed, it shall be necessary expressly to state such pur- 
pose,’’ and with the rule o^ English law which has prevailed since 1850, 
when it was enacted by section St 13 and 14 Viet, c. 21, that “ where 
any Act repealing in whole dr in part any formei: Act ia itself repealed, 
such last repeal shall not revive the Act or provisions before repealed, 
unless words be added reviving such Act or provisions.” (See Wilber- 
force on “ Statute Law,*’ p. 310, and Maxwell on the “ Interpretation of 
Statutes,” 3rd edition, p. 585). 

Proceedings commenced under any former Act.~By 
section 6, Act 1 of 1868 (the Geneml Clauses Act), now repealed by the 
General Clauses Act, X of 1897, it was provided that ** the repeal of any 
Statute, Act or Regulation shall not aStet anything done, or any offence 
committed, or any fine or penalty incurred or any proceedings commenced 
before the Repealing Act shall have come into operation.” The effect 
of this section, and especially the meaning of the word “ proceedings ” 
in it, have be^n the subject of discussion in many cases. These cases 
were all reviewed in the Full Bench case of Deb Natain Daita v* 
Narendra Krishna (16 Calc., 267). In this case a decree for arrears of 
rent had been passed under Bengal Act VIII of 1869. Subsequently, 
after the Bengal Tenancy Act had come into operation, the decree- 
holder applied for execution, and the tenure, in respect of which 
the decree foi^arrears of rent had been made, was attached. The tenure 
was put up for sale, and a claim was then preferred by a third person, 
who objected to the execution proceeding. The Munsif rejected the 
claim without enquiring into it on the ground that under the provisions 
of section 170 of the Bengal Tenancy Act no such claim could be pre- 
ferred. An application was then made to a Division Bench of the High 
Court to set aside the Munsif’s order. The Division Bench doubted 
its correctness and referred.the following two questions for the decision 
of a Full Bench— “ i. Whether in the present case, the provisions 
of the Bengal Tenancy Act were applicable to proceedings in execution ? 
2. Whether the term ‘proceedings’ ins. 6 of Act 1 of 1868, does or 
does not include proceedings in execution after decree?” The Full 
Bench answered the first of these questions in the affirmative, the second, 
in the negative and discharged the rule. The judgment in this case, 
was delivered by Wilson, J., who pointed out that the cases in which 
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Courts b) this country have had to consider the effect of legislative 
change in the law upon proceedings instiCitlled before the change was 
made, fa|l under one or other of three claves. ** The first class consists 
of those in which the Courts have had to construe enactments which 
have altered the law, not by tho mere repeal of earlier enactments, so 
as to bring the case under s. 6 of the General Clauses Act, but by new 
afhrmative provisions, and in which the new enactments contain in 
themselves no special rule for their own interpretation. In such cases 
the Courts have applied the settled rule of construction ordinarily acted 
upon in the absence of any statutory rule inconsistent with it ; and 
that rule is that retrospective effect is not given to an enactment so as to 
affect substantive rights, but that provisions affecting mere procedure 
are applied to pending proceedings. The second class of cases comprises 
those in which the enactment to be construed provides its own rule of 
construction by expressly or impliedly declaring that it is or is not to 
have retrospective operation, or the extent to which it is to affect pending 
proceedings. The third cliss of cases consists of those in which the 
law is changed by a mere repeal of a previously existing law, and the 
repealing enactment contains no special rule for its own interpretation. 
Such cases are governed by s. 6 of the General Clauses Act.” Wilson, 

J., then fMipceeded to consider the cases in which the meaning of the 
word proceedings ” in section 6 of Act I of i868, has b^en discussed 
and decided,. and pointed out that they might be arranged in three 
groc^s. The group consists of cases relating to appeals, in all of 
which, it was said, ** there is a completely unifor.n course of decision 
to the effect that an appeal is g^art of the same proceedings, within 
the meaning of s. 6 of the General Clauses Act, as the things appealed 
against, and that, therefore, if the thing appeahd again|t is a decree 
ip a suit, the appeal is a part of the same proceeding as the earlier steps 
n the suit” The second group consists Of cases relating to proceedings 
in execution of decrees. Although proceedings in execution are strictly ^ 
yaking proceedings in the suit, yet, according jto Wilson, J., these cases 
are antkonties for YioAding that an application for execution initiates 
proceedings separate from those which resulted in the decree.” The 
third group consists of cases decided with respect to the Civil Procedure 
Code, and all but one are said to have been based on the terms of the 
Code itself and not merely on those of the General . Clauses Act. 

In Mafi^swar Pfnsad Narain v. Skiobamn Calc., 

62 i)i the plaintiff sued to eject a tenant who had executed a sokhnamah 
agreeing to hold the land in suit for a spedded time at a specihed rent 
and providing that the landlord -was to be at liberty to enter on the lands 
on liM expiry of the period. The suit was instituted on the 6th October, 
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1E85, before the commencement of the Tenancy Act It vras fohttd' 
that at the date of the soUhnamahy the tenant had acquired a right of 
occupancy with respect to some of th^nds in suit, and it was held that 
the tenant was not entitled to the benefit of section 178, (1) (^); because 
at the time the suit was brought there WpS Nothing to prevent his con- 
tracting himself out of his rights. This decision in this case, which is 
of date prior to that of the 9^11 Bench just cited, seems hardly in accord- 
ance with«.the principles laid down in it ; for, from sub*sectit»n (il of sec- 
tion 178, it would seem as if ckuse (^) . affects a matter of substantive 
right and is intended to have retrospsfctivd effect, 

In another case, Um i Sundari Din v. Brajan^k'ISkaitacharyyay (16 
Cklc., 347,) in which a decree for rent had been passed under Act VIII, 
B. C., of 1869, but execution was not applied for until after the com- 
mencement of the operation of the Bengal Tenancy Act, it was held that 
execution must proceed under the provisions of the Bengal Tenancy Act,^ 
the ratio decidendi being that the rf|[ht to execute the decree in the mode 
applied for, by sale of the tenure under sections 59, 60 and 

61 of Act VIII, B. C, of 1869, if it existed, was a private right or a mere 
right of procedure, and that, therefore, the execution proceedings must 
be governed by Act VIII of 1885. decision in this case, though not 
based on the provisions of section 6, Act I of 1868, is quite in accordance 
with the principles laid down in the Full Bench case above referred to. 

There are a few other cases, relating to this subject, which it seems 
desirable to notice. In both Lai Mohan Mukhurji v, /ojgtindra Chandfxt 
Raiy (14 Calc., 636,) and Uzir AH v. Ram Kama! Shaha{is Calc.. 383,) the 
effect of the provisions of section 174 of the Bengal Tenancy Act, under 
which a judgment- debtor, where a tenure or holding has been sold for an 
arrear of rent, gan on certain conditions have the sale set aside, was con- 
sidered. In the former case not only had the decree been passed, but 
execution had been applied for befSre the Bengal Tenancy Act came into 
^rce, though the sale was actually held after the operation of the Act had 
commenced. In the latter case, execution had been applied for After 
the Bengal Tenancy Act had come into operation. In both cases, it was 
held thit the judgment-debtor could not take advantage of the proviaibos^ 
of section 174 of the Bengal Tenancy Act, as they confer on judgment^ 
debtors a new right, and, therefore, cannot have retrospective effect Itt. 
a third case, Girish Chandra Basu v. Apurba KrHhna (ai Gate.; 
940,) the question was as to whether the provisions ofaecte jio A, 
added to the Civil Procedure Code by Aict V of 18^4, applied to a sale 
held after the date on which the Act came into operation, when execution 
had beep applied for and the sale prodamatum had been issued before 
that dste« Tht ibajority of the Bendi which decided* the 
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following the two above cited cases relating to section 174 of the Bengal 
Tenancy Act, that they were not applicable, as the provisions of section 
310 A, like those of section 174 of Act VIII of 1885, conferred a new right, 
and did not relate merely to procedure. These three decisions were, how- 
ever, all reconsidered in the Full Bench case of Jagadanand Singh s, 
Amrita Lai Sarkar^ (22 Calc., 767,) in which it was held that they had all 
been wrongly decided, inasmuch as neither section 174 of the Bengal 
Tenancy Act nor section 310 A of the Civil Procedure Code confers any 
new right on judgment-debtors. But the Bench expressly retained from 
deciding whether the order in the case of Lai Mohan Mukhurji v. 
Jogendra Chandra Rai^ (14 Calc., 636,) was or was not right with reference 
to the provisions of section 6 of Act I of 1868, as the question did not 
arise in the case of Jagadanand Singh v. A?nrila Lai Sarkar. This 
case, it may be mentioned, was one under section 310 A., and, as it was 
pointed out, was consequently not affected by the provisions of section 6 
of the General Clauses Act, as the change in the law considered in that 
case had been brought about, not by the repeal of any Act, but by the 
addition to the existing Code of Civil Procedure of a new section. But 
it would seem that under the rule laid down in Deb Narain Datta v. 
Natendra Krishna to the effect that an application for execution initiates 
a new set of proceedings, the decision in the case of Lai Mohan 
Mukhurji v. Jbgendra Chandra Rai was right under section 6 of the 
General Clauses Act. Section 6 of Act X of 1897, which has now taken the 
place of section 6 of Act I of 1868, lays down that “where this Act, or 
any Act or Regulation made after the commencement of this Act, repeals 
any enactment hitherto made or hereafter to be made, then, unless a 

different intention appears, the repeal shall not (e) affect any 

investigation, legal proceeding or remedy in respect of ajjy such right, 
privilege, &c, as aforesaid” (i, e,y acquired or accrued under any enact- 
ment so repealed), “and any such ihvestigation, legal proceeding or 
remedy may be instituted, continued or enforced, as if the repealing Act 
or Regulation had not been passed.” This section, though somewhat 
differently worded from section 6 of Act 1 of i868, does not apjpear to 
make any change in the law as to the effect of the repeal of an enact- 
ment upon pending proceedings. The propositions laid down by Wilson, 
J., on the point in Deb Narain Datta v. Narendra Krishna would, there- 
fore, seem to hold equally good under the present, as under the former, 
General Clauses Act. 


Definitions. 

context I — 


3. In this Act, unless there is 
something repugnant in the subject or 
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(1) “ Estate ” means land included under one entry 
in any of the general registers of revenue-paying lands 
and revenue-free lands, prepared and maintained under 
the law for the time being in 'force Ijiy tha. Collector 
of a district, and includes Government khas mahals 
and revenue-free lands not entered in any register. 

The whole of this section has been extended to Orissa, (Not., 
Sept, loth, 1891). All the definitions contained in sub-section (i) 
and the seventeen succeeding sub-sections consequently apply there. 
This sub-section has also been extended to the Chota Nagpur Division, 
except the district of Manbhurn, but for “ Collector, ” “ Deputy Commis 
sioner,” must be read, (Not., Feb. 9th. 1903). 

Definitions of • * Estate.**— Other definitions of “ estate ** are to be 
found in sec. i, Act VI 1 , 6. C., of 1868 (an Act to amend the law for the 
recovery of arrears of land-revenue) and in section 3 (2) of Act VII, B. C., 
of 1876, (the Land Registration Act, 1876). According to the former 
I Act, ^estate’ means any land or share in land subject to the payment to 
I Government of an annual sum in respect of which the name of a proprie- 
tor is entered on the register known as the general register of al} revenue- 
paying estates, *or in respect of which a separate account may, in pursuance 
of section 10 or section 1 1 of Act XI of 1859, have been opetklC” According 
to the Land Registration Act, 1876, as amended by Act 11 , B. C., of 1906, 
‘estate’ includes (<») any land subject to the payment of land-revenue, 
either immediately or prospectively, for the discharge of which a separate 
engagement has been entered into with Government ; (^) any land which 
is entered pn t(!e revenue-roll as separately assessed with land revenue 
(whether the amount of such assessment be payable immediately or 
prospectively) although no engagement has been entered into with 
Government for the amount of revenue so separately assessed upon it as 
a whole ; (c) any land being the property of Government of which the 
Board shall have directed the separate entry on the general register 
hereinafter mentioned, or on any other register prescribed for the purpose 
by rule made under this Act.* The definition of “estate” given in section j 
( I ) of this Act difiers from those cited above, inasmuch as it includes reyenue 
free lands, which are not “ estates ” according to either Act VU, B* C,, of 
1868 or Act VII, B. C, of 1876. In the latter Act revenue-free l^ds come 
under the head of “Revenue-toe property,” which according to section 3, 
sub-sec. (10), “means any land not subject to the payment of land 
revenue which is included under one entry in any part of the general 
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register of revenue-free lands«” Estate” in tbis Act also mdu 4 es 
unregistered lakheraj lands and Government khtu m&kads. When an 
estate is recorded under a distinct number on the tauzih or revenue roll 
of the Collectorate with a separate revenue assessed upon it, the mere fact 
Qf'jts comprising undi^ded Shares in certain villages does not prevent 
its being an entire estate {Pre&nath Mitra v. Kiran Chandra 27 
Calc., Kamal Kumari Chaudhurani v. Kiran Chandra Rod^t Q, 

W. N, 229). 

Estates in Beng^.—A revenue- paying estate in Bengal is general* 
1y known as a zamindari and may be either permanently or temporarily 
settled. Many so called “ tenures ” ma^ cOme within the definition of 
^'estate** given in this Act, e. aima (from the plural of imam) or altamgha 
(from aU red, and tamgha^ a stamp) grants, jagirs^ (from ja^ a place, 
and gir^ taking or occupying,) madadmash grants (from madad^ assistance, 
and mash^ livelihood), mukaddami interests (from mukaddum^ the head- 
man of a village) and taluks (from aluk^ to suspend fi'om.) But they may 
be tenures.” Taluks are of two kinds, husuri {i paying tb the 
huzur or head-quarter treasury) or kharija (f. a, separated) taluks^ and 
shikmi <from shikmy the belly), mazkuri (or “ specified,” because they 
were specified in the zamindaPs engagements,) or shamili (from shamily 
extettdihf to) taluks. The huzuri or kharija taluks only arc estates. 
Taluks of the latter class are tenures. Some ghatwali tequrcs on which 
revenue is piyablc directly to Government are also “ estates.” 

Noi^bad taluks in Chittagong are not estates. -In years 
past there was much contention as to whether the Noabad taluks 
of the Chittagong district camq within the definition of “estate” or* 
not. This controversy was set at rest, so far as the executive are 
concerned, by the orders of the Government of Indi^ conveyed in 
its lejiter, No. 1792, 173 of the 24th July, 1893, to the address of the 
Secretary to the Government of Bengal, in which it was directed that the 
Noabad taluks in Chittagong were to be treated as “tenures” and not as 
“estates” within the meaning of Act VI I i of 1885. According to these 
instructions, then, the Noabad talukdars are “ tenuro-bolders,” and 
the khas^ mahals to which they are subordinate are “ estates,” of which 
the Government is “ proprietor,” In the pleading case of JPrasanna 
Kumar Rai v. Secretary &f State^ (26 Calc., 792 ; 3 C.^ W. N., 695,) it 
was not contended that the Noabad taluk in question was anything 
but a tenuse# 

(2) Pro|^ietor ” means a owning, whether 
iH trust or for his own benefit^ an estate or a p«H of 
an estate. 
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I Extended to the Chota Nagpur Division, except the district of 
.Manbhum ^Not, February 9th, 1903). 

Effect of acquisition by Government of interest of pro- 
prietor. —When ihe paramount title of the State carrying with it the 
right to receive revenue and the proprietary right to receive rent unite iii" 
Government, the proprietary interest becomes metged in the paramount 
title ; and rent, in such cases, becomes revenue. (Board’s Survey and 
Settlement Manual, 1901, Part III, Chap. 1, rule 3, p. 68 : see also sec- 
tion loi (2) Expln. 1.) 

(3) “ Tenant ” means a person who holds land 
under another person, and is, or but for a special con- 
tract would be, liable to pay rent for that land to that 
person. 

Extended to the Chota Nagpur Division, except the district of 
Manbhum (Not., February 9th, 1903). 

** Land ’’ not defined. — Theie is no definition of the term “land” in | 
this Act The Rent Commission in their Bill (sec. 3) proposed to define 
land as follows : “ Land includes woods and water thereupon ; , when 
applied to land cultivated or held by a raiyat, it means land useci or in- 
tended to bcb used for agricultural or horticultural purposes, or the like. 
In Chap. XVIII ” (a chapter relating to procedure in suits for recovery 
of arrears of rent and certain other suits), “ it means (a) tenures, under- 
tenures, and holdings ; (d) land used or let to be used for agriculture, 
horticulture, pasture, or other similar purpose, or for dwelling-houses, 
manufactories, or other similar buildings : and {c) rights of pasturage, 
forest rights, i^heries, and the like. Explanation^ Bastu or homestead 
land is land used for agricultural purposes when it is occupied , by a 
raiyat, and together with the land cultivated by such raiyat liMns it 
single holding.” This suggestion, which would have obviated all apibi- 
guity, was not adopted, and there is no definition of the term in this or, 
any other legislative enactment, by means of which its meaning In this 
sub-section can be determined. In the course of the debates ip Council 
on the provisions of the Bill, the Maharaja of Darbhanga proposed 
that the provisions of the Act should be restricted to “land which is the 
sab|ect of agricultural or horticultural cultivation, or is used for purposes 
incidental thereto.” But his proposed amendment to this eftet was not 
accepted. , The Hon’ble Mr. Reynolds in his rem^s on the MaharAja 
of Dajrbhanga’s amend mentl^erved that, if it were carried, “it wopld 
-have this effect of excluding from the operation of the Bill not merely all 
wjastp Jands but aH the lands not actually unde^ cultivation lime 



- BENGAL TENANCY ACT. 




l8 

the cfpestion might be raised. It would leave it open to a landlord to 
contend that a raiyat’s right of occupancy did not extend to those lands 
of his holding which were not actually under cultivation at the time. It 
is^in my opinion better for the Council to leave the question to be decid- 
ed by the Courts” ( I ), The Hon’ble Sir Steuart Bayley said: “The 
Hon'ble Mr. Reynolds has pointed out that his amendment will have the 
effect of limiting the raiyat’s right of occupancy, as he would thereby 
lose the right as to all waste lands and lands not used for agricultural 
and horticultural purposes. 1 may point out also that the effect would 
be to remove from the scope of the Bill, which deals with tenures 
generally, all such parts of a tenure, as may be used momentarily 
for other purposes than agriculture or horticulture. It is much safer to 
trust to the Courts to apply the law to these cases” (2). It is, therefore, 
evident that the omission of any definition of “land” in this Act is 
intentional. The question of determining to what classes of land the 
Act should be applicable was felt «to be a difficult one, and so it 
was left to the Courts to overcome the difficulties involved in its 
solution. 

The subject of homestead land is, however, dealt with in section 182 of 
this Act, which prov ides that this Act applies to homestead land when 
held by a riiyat, and that even when homestead land is held hy & 
raiyat otherwise than as part of his holding as a raiyat, th^ provisions of 
this Act are still applicable, unless there be a custom or usage to 
the contrary. But the Act does not expressly apply to homestead land 
not held by a raiyat ; so the position of non-cultivating residents of a 
village is left uncertain, and it would seem that their relations with their 
landlords in respect of their homestead lands must be determined by 
the provisions of the Indian Contract Act (IX of 1872), ^ 

4pplioation of the old rent law to non-agrioultural land«-*^ 
On this subject the Rent Law Commission in their report (Vol. I, p. 9, 
para, ii) say : “ Certain portions of Acts X of 1859, and VUI, B. C., of 
1869, have been construed to apply only to land used for agricultural or 
horticultural purposes, or the IBce. Whether the remaining portions are 
limited in their application is a broad question which .ha$ never been 
settled. While some have contended that the provisions of these Acts 
as to the recovery of arrears of rent apply to the rent of any land, irres-, 
pcctive of the purpose for which it is used, it has never been<4oubted that 
the rents of tenures and under-tenures are recoverable under these Acts, 
and these commonly include much more than land used for agricultural 
or horticultural purposes.” * 

<1) from p&pors rektlng to tho Be&gal Tenancy Act, tSSS, p. 4^ 

Bsloottoas from imm relating to the Bei^ Tcttumoy aotj, 1SS5, p. 4S9. 
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Mr. Field in his Rent Law Digest (see p. 3, note) observes : ** It has 
been repeatedly decided, and is now settled law, that the grounds-of- 
enhanceraent and right-of-occupancy provisions contained in the present 
law have no application to lai^ not used for agricultuial or horticultural 
purposes. Though the broader point seems never to have been settled, 
it is understood that the general provisions of Acts X of 1859 and Vlll 
(B.C.) of 1869 were intended to apply only (so far as concerns the actual 
occupant) to land used or originally let for these particular purposes. 
See in favour of this view 3 Agra Rep., 52 ; 8 W. R,, 250 ; 9 B, L. R., 10$ 
hoU, 108 no/e, 109 no/e, 120 ; 23 W. R., 61. It has, however, been con- 
tended by some authorities that the provisions of these Acts as to the 
recovery of arrears of rents apply to the rent of any land, irrespective of 
the purpose for which it is used.— See 9 B. L. R., ni, 116 noU, 124 ; 
I Ind. Jur. N. S., 428 ; W. R., Sp. No., Jan.— July, 1864, p. 78 (land 
used for a Aa/), It has been held in several cases that Act X applies 
where rent is sought to be recovered fherely for the land upon which 
houses stand— see Board’s rulings 47 : 8 W. R., 90 ; 2 W. R., Act X, 9 : 
but otherwise, where the claim includes the rent of the house as well as 
of the land, more especially if the former item be the more important- 
see Board^s rulings, 47 ; 9 B. L. R., 109 no/e ; 116 no/e : Marih*» 401/' 

In the following cases it was held that the grounds-ofnehhancement 
provisions of the old rent Acts were inapplicable to land not used for 
agricultural or horticultural purposes ; Sarnomayi v. Btumhardi, 9 W. 
R., 552 ; Kali Mohan Chaturji v. Kali Krishna U W. R, 183 j 2 
B. L. R., App., 39 ; Khairudin Ahmad v. Abdul Baki, 1 1 W. R., 4^0 ; 9 B. 
L. R., loj note ; Church v. Ram Tanu Shaha, ii W. R., 547 ; 9 B. L. R., 
105, note ; Naimudin Joardar v. Scot/ Moncrieff, 3 B. L. R., 183 ; 
Durga Sundbri Vasi v. Umda/unnissa, 17 W. R., 151 j /<w* Kishor 
Ckaudhrain v. Nabi Baksh, 17 W. R., 178 j Madan Mohan JBiswas 
V. S/alkart, 17 W. R., 441 *, 9 B. L. R,, 97 j Durga Sundari Dasi v. 
Umda/unnissa^ !8 W. R, 235 ; 9 B. L. R., loi ; zxidPurno Chcmdra 
Rai V. Sad(^ AH, 2 C. L. R., 31 ; whijjp in Mohar 4 ^li Khan v. Rafk 
Ratan Sen, 2i W. R,, 40D it was said that the words ** cultivated 
dr tield” in s. 6, Act VUl (B. C.) of 1869 have the dftct of excluding 
lands occupied exclusively by buildings fj;twn the right of Oocupanc|r 
there declared. Stn eXso Adai/o Charan De v. (17 W. 

383). The leading eases as to the applkability df the former Rent 
Acts to agricultural or horticultural land U^ndm 

MiH/o (i Ind. Jur., N. S., 426} and K^£ Krishna Biswas 
V, (8 W. R., 2S«>) " In the former of these cases, Phear, J., 

obikrved that ^ the subject of tenure throughout Act X of 1839^ which 
h deslj^ated as land, is mmly that which tbeordinary ryots or occupants 
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of the soil possess and hold under their zamindar, z/zV., the surface of the 
fi^rth in a condition such that, by the aid of natural agencies, it can be 
made use of for the purpose of vegetable or animal reproduction ” In 
the latter case, the same learned Judge said In my judgment the 
occupation intended to be protected by that section (sec. 6, Act Xof 1859,) 
is occupation of land considered as the subject of agricultural or horti- 
cultural cultivation and used for purposes incidental thereto, such as 
for the site of the homestead, the ryot or malli’s dwelling house and so 
on. I do not think that it includes occupation, the main object of 
which is the dwelling house itself, and where the cultivation of the 
soil, if any there be, is entirely subordinate to that.” Besides the 
cases cited by Mr. Field, the following support this view : Bipra 
Das De v. Wolletty i W. R., 223 ; Mahtab Ckand v. Makund Ballabh 
Basu^ 9 B. L. R., App. 1 3 ; Piari v. Nakur Karmakar^ 19 W. R,, 308 ; 
and Gokhul Ckand Ckaturji v. Mosahru Kandu^ 21 W. R., 5, which are 
authorities for the proposition that^he rent law has no application to land 
leased and used for building purposes. This was pointed out by Phear, 
J., in Khalat Chandra Ghosh v. Minto^ in which he remarked : I believe 
it has been held constantly that land covered entirely with houses and 
buildings ftot devoted to agricultural objects does not come within the 
application of the Act.” In Furlong v. Johari Laly (Hay’s Reports, 1862, 
453)j it was held that the rent law did not apply to land 'leased for the 
erection of salt golahs for the use of which the lessee levied a cess upon 
the persons using them. In Garland v. Rai Mohan Hazrahy (i W. R., 
15,) it was determined that Act X of 1859 did not apply to a suit to re- 
cover rent due under a lease of tolls arising from a canal or river naviga- 
tion, and in Harish Chandra Kund v. Gopal Baruiy (3 W. R., Act X, 158,) 
it was similarly decided that a suit did not lie under the lAct for rent 
due for the right to come upon land and vend pan there on hat days. 
In Shalgram v. Kabirany (3 B. L. R., A. C., 61 ; ii W. R., 400,) it was 
held that a suit for arrears of rent payable for certain land for a 
right to levy a tax upon persons employed in cutting stone on the land 
was not cognizable by a Revenue Court. It was pointed out in this case 
that the rent was indivisible, and that it could not be said how much 
was reserved on the land, and how much on the right to quarry, and that 
the small quantity of land leased was not taken for agricultural purposes 
but for purposes subsidiary and necessary to the main purpose of the 
lease, namely, quarrying the stone, the land being required for the erec- 
tion of the huts of the stone-cutters. In //art Mohan Sarkar v, Scott 
Moncrieff^ (9 B. L. R., App., 14,) it was decided that a suit for the rent of 
land, where the rent came from arhatSy ghatSy and bazars situated upon 
it, as well as from the land, would not lie in the Revenue Court ; while in 
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Savi V. Ishar Chandra Mandate (20 W. R., 146,) it was held that a suit for 
rent derivable by a lessor from tolls collected by the lessee from persons 
resorting to a hat was not cognizable under Act VIII (B. C.) of 1869! The 
ruling in this case is inconsistent with that in the earlier case of Gaitri 
V. Thakur (W. R., Sp. No., Act X., 78), previously cited at p. 19, and 
also with the later case of Bangshodhar Biswas v. Madhu Mahaldar^ 
(21 W. R., 383.) In Jadu Nath Ghosh v. Schoene Kilbufn O?., (9 
Calc., 671,) in which certain land had been let under a, dar-maurasi 
mukarari lease, it was said that, the lease not being one of agricultural 
land, the provisions of the rent Act had no application. The case of 
Watson Co, v. Govind Chandra Mazumdar, (W. R , Sp. No., Act X, 
46,) was one of the chief authorities for the more extended application 
which ‘was sometimes endeavoured to be given to the former rent law.; 
In this case it was said : “ The provisions of the Act generally contem- 
plate tenants who cultivate land or gather its natural or artificial products ; 
but the class of cases which by the 4th clause of section 23 (of Act X of 
1859) is made cognizable by a Collector of land revenue is described in 
terms wide enough to extend his jurisdiction in suits of rent to cases 
of tenancies which are not strictly agricultural tenancies. He has jurist 
diction in all suits for arrears of rent due on account of land, either 
kherajee or lakheraj\ or on account of rights of pasturage, -forest rights, 
fisheries, or ^ihe like. For whatever purposes the surface of the land 
may be used, if the subject of the lease is land, and is due on account of 
the land, a suit for arrears must be brought in the Collector’s Court.” 
See also Nasur Ali v. Sadat Ah\ (W. R., Sp. No., 1864, Act X, 102.) The 
late Nir. Justice Dwarkanaih^ Mitter strenuously maintained this view 
in the cases of In re Bramamayi^ 9 B. L. R., 109 ; Durga Sundari Dasi 
V. U mdatunnissa^ 17 W. R., 151 ; 9 B. L. R., 10 1 ; and Brajanath Kundu 

V. Lowiher^ 9 B. L. R., 12 1 ; 17 W. R , 183 ; but he was overruled in the 
Letters Patent Appeal in Durga Sundari Dasi v. Umdatunnissa^ (18 

W. R., 235 ; 9 B. L. R., 119.) 

In Chandessari v. Ghinah Pandey^ (24 W. R., 152,) the rule was laid 
down that when the principal subject of the entire occupation was bastu 
(homestead) land, the residue, if any, of the holding being merely sub- 
ordinate, the rent law was i\ot applicable ; but when the principal subject 
of the entire occupation was agricultural land, the building or buildings 
being mere accessories thereto, the rent law was applicable. The same 
principle underlies the decisions in Tarini Prasad Ghosh v, Bengal 
Indigo Co.^ (2 W. R., Act X, 9,) and Matangini Dasi v. Haradhan Das^ 
(5 W. R , Act X, 60). In the former case it was ruled that a suit for the 
rent of land let for the purposes of a factory, including the dwelling- 
house of th^ proprietor of the factory^ would ih the Revenue t Court, 
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aA the rtot issued out of, and was reserved in respect of the land alonoi 
and theit the case was distinguishable fr&m that of Aditya Chandra Pal 
V, K’amikia ^dkl Paly Marshy 40X /in yrhich It was held that a suit for 
arrears of rent due on account of an indigd*factory would not lie under 
Act X of 1859, as in that case the rent was reserved not^lor the land 
alonoi but for the factory and the business and profits of the contracts 
connected therewith. In Matan^ini Dasi v. Haradhan DaSy it was 
said that a suit under Act X of 1859 lay, as the land was the substantial 
thing let out, and the existence of a hut upon the land as an appendage 
was a mere matter of accident. A suit does not lie under Act X of 1859 
for arrears of rent of land leased for mining purposes and for purposes 
of building, making roads, and so forth {{Roohe v. Bengal Coal Co,y 28 
Calc., 485 ; 5 C. W. N., 840), or for arrears of rent of a tank nbt part 
of an agricultural building, but used for rearing and preserving fish 
(JId’ahananda Chakravartti v. Mangala Keotaniy 31 Calc., 937). 

Application of the present Act to non-agrricultural land.— 
So far there have been only two cases under the present Act in which it 
has been endeavoured to make it applicable to non-agri cultural land, 
attd. thl^^ttempts were not successful. The first case' was that of the 
Coal Association v. Jadu Nath Ghoshy (19 Calc., 489,) which 
was suit arrears of rent due under a dat^maurasi muharari 
tose, in fact tbbjame lease as sued on in the case of Jadu Nath Ghosh 
V, Sfhoe^nif Kilhurn ^ Co,y (9 Calc., 671.) It was observed with regard 
to this tease that it had not been granted for agricultural or horicultural 
pdtposes, but for building purposes and for the establishment of % coal 
dep6t, and therefore, that the land compfised in the lease did not come 
within the purview of the Tenancy Act. In the second case, Umrao Bibi v. 
Afahomed Rojabiy (27 Calc., 205), the subject of dispute w^ some plots 
of land within the limits of the Dacca Municipality, one of which was 
used as a san sonda or place where grass for thatching was grown, and 
Others were cultivated with kitchen vegetables. It was held that, as 
the land not let for agricultural or horticultural purposes, the Bengal 
*fenancy Act did not apply. But see Hassan Ali v. Govind Lai Basahy 
9 C. W. N., t4{. It has been held that if land outside the town of 
Calcutta is used for agricultural or horticuMutal purposes, the Act will 
apply, even if it be within its municipal boundaries, as defined by Bengal 
Act H of 1888, {Biraf Mohini Dasi y. Gopeswar Mullihy 27 Calc, ao2) ; 
but this ruling has been set aside by the Explanation added to sec. t 
43) by Act I, B. C.; of 1907, 

Waste land. -^Unsettled and unoccupied waste land, not being 
the property of private owners must be held to belong to the State 
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(PrasafiHo JCumar Rat v. Secretary tf Staie^ 26 Calc., 803 ; 3 C. 

N., 715). 

How a tenancy is constituted.— According to Mr. Field in his 
** Rent Law Digest,” art 4, p. 5, the relation of landlord and tenant 
arises : ** (i) -where it has been created by a contract valid according to the ' 
law in force at the time of executing such contract : (2) where it is 
reasonably implied from the acts of the parties : and (3) where it has 
been created or continued by operation of law.” The most common 
instance of an implied contract of tenancy in Bengal is when a cmltivator 
occupies the land of a landlord without his express consent or thail of his 
agents and is allowed to remain in occupation of the land. Strictly 
speaking, such person is in the position of a trespasser, but if he Is allowed 
to remain and cultivate the land, a contract of tenancy may be implied. 
If rent is accepted from him, or if he is sued for rent, a tenancy is clearly 
established. {Mahomed Azmal v. Ckandi Lal^ 7 W. R., 250 ; Gadadhar 
Banurji v. Kheira Mohan^ 7 W, R., 460 ; Chaitan Singh v. Sadhari 
Monim^ 5 C L. J., 62). (1) In* Mityanand Ghosh v. Krishna Kishor^ 
(W. R., Sp. No., Act X, 82,) it has been said ; “ We think that, though 
by the law of landlord and tenant, as applied in England, a person ‘Who 
takes and cultivates the land of another (there being no express per- 
mission to cultivate on the side of tha landlord, nor any express con- 
dition to pay rent on the part of the cultivator) \^ouldv not be allowed 
to be regarded as a tenant, but treated as a mere trespasser, the peculiar 
circumstances of this country preclude the applicability of the technical 
doctrine of the English law of landlord and tenant to such a case. Here 
it is a veryl usual thing for a man to squat on a piece of land, or to take 
into cultivation an unoccupied or waste piece of land. Tenancy in *a 
great many districts in Bengal commences in this way, and where it dpes 
so commence, it is presumed that the cultivator cultivates by the perrpis- 
' sion of the landlord, and is under obligation to his landlord to pay him 
a fair rent, when the latter may^hoose to demand it. Thus, the estab- 
lished usage of the country regards these parties as landlord and tenant, 
and unless the landlord chooses thus tp treat him, the cultivator is not 
regarded, as he would be by the law as administered in England, as a tres- 
passer, but as^ tenant, he would be so, although he may never have 
expressly acknowledged the landlord's right or entered into any ^press 
contract with him for the payment of rent. If he ch9Q$es to cultivate^ the 
zamindar^s lands and the zamindar lets him, there is an Implied contract 
between them, creating a relationship of landlord andi tenant” tn 
another case it has been said that parties in possessioii. make themselves 

■ ■ ' ' " ■ — I 
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tenants by use and occupation of the land {Lalan Mani v. Smaimni 
Debi^ 22 W. R , 334 ; see also Lakhi Kant Das Chaudhuri v. SamirUdin 
Lashkar^ 2i W. R., 208 ; 13 B. L. R., 243) ; and in Sarnomoyi v, Dinonath 
Gir^ 9 Calc., 908,) it was held on the authority of these two cases that, 
though the defendants were trespassers, as the plaintiff was willing to 
waive the trespass, a decree might be given for use and occupation. In 
the case of Asim v. Ram Lall Shaha^ (25 Calc., 324) these cases were 
commented on and followed, and it was observed that the principle of law 
enunciated in them has now been embodied in section 157 of the present 
Act. iJhandi tenancies, (for an account of which see note to sec. 180} are 
instances of tenancies arising by implied contract. But a mere demand 
for rent is not sufficient to create the relation of landlord and tenant. It 
is at most the offer of a tenancy {Deo Nandan Prasad v. Meghu Mahion^ 
ri C. W N., 225 ; 34 Calc., 57). And where the plaintiff and the defen- 
dants, being some of the co-owners of a samindari^ purchased certain 
holdings under the zamindar and were in occupation of separate portions 
of tb^, it was held that the defendants, in the absence of any agreement 
between themselves and the plaintiff to pay him rent, were not the plain- 
tiffs tenafnts in respect of the lands actually occupied by them, or liable 
to pay him rent {Girindra Chandra Pal v. Srinath Paly 32 Calc., 567 j 
3 C. L. J., 141.) ^ % 

In.roany cases it has been held that it is not necessary tl^t the land- 
lord inducting the tenant into the land should have a good title to it, 
atid notwithstanding his ejectment from it the tenancy continues ; the 
tenant becomes by implication the tenant of the new landlord. KGhulam 
Panja y. Harish Chandra Gkoshy 17 W. R., 552 ; Amir Hosmin v. Sheo 
Sahaiy V^ W. R., 338 ; Zuljun v. :Radhika Prasanno Chandra, 3 Calc., 
560 5 i C. L. R., 388 ; Mahtma Chandra Shaha v. Hazari^ Paramanik, 
1,7 talc., 45 ; Binad Lai Prakaski v. Kalu Paramanik, 20 Calc., 708.) 
But this rule apparently applies only in the case of raiyats and not in , 
that of tenure-holders or when the provisions of sec. 107 of the Transfer 
of Property Act (IV of 1882) are applicable, {Sheo Charan Lai v. Prabhu 
Dayal, i C. W. N., 142). This rule does not apply to chaukidari 
chakran land, which has been resumed and made over to the 
zamindar (Janabali v. Rakibuddin Mallik, 9 W. N., 571 ; i C. L. J., 
363) ; and only when the tenant has entered upon the land and held under 
a de facto proprietor, who is not the real owner, in good faith {Piari 
JHohan Mandal v. kadhika Mohan Hazra, 8 C. W. N., 315 ; 5 C. L. J., 

; Narain Upendra Bhattacharya v. Pratab Chandra Pradhan, 8 C. 
W. N., 320). 

Tfinandes are created by operation of law when in resumption pro- 
ccedi|^gs a decree for resumption is given {/Laro Prasa^ Chaudhuri v. 
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Shama Prasad Rai CAaudAuri) 6 W. R., Act X, 107, and see asHirai 
Rzr Chandra Mmikya v. Raj Mohan Goswamiy 16 Calc, 449), and when 
a Civil Court passes a decree declaring the right of a zamifidar to 
assess rent on land {Saudamim Devi v. Sarttp Chandra Rai, 8 B, L. R., 
App. 82 ; 17 W. R., 363 ; Shama Sundari Devi v. Sital Khan^ 8 B, L. 
R., App. 85 ; 15 W, R., 474 : Madhusudan Saj^ori v. Nipdl Khan^ 8 B. 
L. R., App. 87 ; 15 W. R., 440 ; Rohini Nundan Gosain v. Raineswar 
Kunduy 8 B. L. R., App, 89 ; 15 W- R., 345), or to obtain rent from the 
defendants, {Nobo Krishna Mukhurji v. Kalachand Mukkurjiy 15 W. 
R., 438 ; Range Lai Mandal v. Abdul Ghafury 3 C. L, R., 1 19 ; 4 Calc., 
314). In the cast of Pian Mohan Mukhurji v. Kamaris Chandra 
Sarkar^ (19 Calc., 790), it has been held that the heirs of an occupancy- 
raiyat dying intestate are liable to pay rent, whether they occupy the 
land or not, until they surrender the holding in the manner prescribed 
by section 86 of the Tenancy Act. This would therefore seem to be an- 
other instance of a tenancy being cVeated between parties by operation 
of the law,— in this instance, by th^ law of inheritance. 

Payment of rent not necessary to establish or maintain 
a tenancy.-^ It is the liability to pay rent which establishes the relation 
of landlord and tenant. The actual payment of rent is not necessary to 
constitlitte or maintain that relation, and mere non-payment does not 
determine it. (fjPrailokhya Tarini Dasi v. Mohima ChdnS^a Mataky 7 
W. R., 400; Rango Lai Mandal v. Abdul Ghafury '4 Calc., 314; 

3 C. L. R., 119; Poresh Narain Rai v. Kashi Chandra TalukdoTy 

4 Calc., 661 ; MasyatuUa v. Nurzahany 9 Calc., 808 ; 12 C. L. 389 ; 
Tiruchurna Perumal v. Sanguvieuy 3 Mad., 118; Premsukh Das v. 
Bhupiay 2 All., 517 ; Dadoba v. Krishnuy 7 Bom., 34 ; Rambhut v, 
Bababhaty 18 Q^m., 250; Mazhar Red v. Ram^ai Singh, 18 AIL, 290., 
So, the mere discontinuance of payment of rent does not constitute 
dispossession within the meaning of sec. 9 of the Specific Relief Act, 
{Tarini Mohan Mazumdar v. Ganga Prasad Chakravarttiy 14 Calc, 649). 
But non-payment of rent with abandonment of the subject of the tenancy, 
or the passing of a decree for ejectment against the tenant, does put an 
end to the relation of landlord and tenant. See note to sec. 87. 

(4) “ Landlord ” . means a person imoiediately 
under whom a tenant holds, and includes the Govern- 
ment. 

Extended to the Chota Nagpur Division, except the district of 
ManbhUrn (Not., February 9th, 1903). 

Any person to whom rent is payable is a ^Uandlord” in relation to, 
the person who pays rent to him, though he may htmseU be a tenant in 
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relation to some third person. The term ** Isuidlord,’’ thetelbre». presents 
no difficulty. Bat great contention has been raised as to the meaning of 
tbe ^^presslon joint landlords ” used in sec. i88. Do these words apply 
toc<>sharer$ who are in separate collection of rent from the tenant^ or 
lare. they only applicable io co-sharers who are in joint collection of the 
Tehii? The subject is discussed in the notes to sec. i88. 

(5) “ Rent ” means whatever is lawfully payable 
or ileUverable i n money or kind by a tenant to bis 
landlord on account of the use or occupation of the 
land held by the tenant : 

In sections 58 to 68, both inclusive, sections T2 to 
75, both inclusive. Chapter XII, [Chapter XIV] and 
Schedule III of this Act, “jpent ” includes also money 
^recoverable under any enactment'for th<? .time being 
in force as if it was rent. 

T 

the .word and figures “Chapter XIV” in brackets have been 
inserted in Ifae sub-section by s. 3, Act 1 , B. C., of 1907, (which af^lies 
only to the province of Bengal), for the purpose of enabling a tenttre or^ 
holding to pass at a sale held in execution of a decree ^or cesies and 
money legally recoverable as if it was rent. 

Rent.— To constitute rent the payment must be (i) cither money 
or produce ; (2) lawful ; (3) on account of the use or occitpation of land 
held by ; and (4^payat^le to the landlord. ^ 

.A number of mangoes to be delivered yearly is, therefore^ clearly xent^ 

. (A/!a^o Tarim Dost v. Gray, 1 1 Vf, R., 7), and a suit fo# the, landlord’s 
share of the produce, or its money value^ is a suit for rent ; (Bhubo 
Sundari v. Jynal Addin, 8 W. R., 393 ; Lachman Prasad v, Hulash 
Maktun, u W. R., 151 ; 2 B.L.R,. App., 17 \Jamna Das y. Gausi Mtah, 
2r W, R., 124 ; MalUk Amanat AH v. Aklu Past, 2$ W. 1404 
Tastudin Khan v. Ram Prasad Bhagat, i All., 217; Shama Mehta. 
V. Rajani Biswas, i C, W. N., 55). Services rendered for Ahe use and 
occupation of land are not rent according fo the definition in this clause, 
though a service tenure-holder comes within the definition of “tenant*’ 
in sub-sec, (3). The incidents of service tenures are expressly excluded 
from the operation ot'tthis Act (sec 181). 

Abwabs, or impositions on tenants over and above the actual tenl^ pte 
mt rent, and cannot be recovered as such, for they a^e not lawfclly 
payable (see sec. 74). 
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€oUe«tions of pdrtions of the proceeds of sales from persons exposing 
their goods for sale in a hat and due under a farming lease are rent, 
because they are payable for the use of the land {Bangshodhar Bimas 

V. Madho Mahaldar^ 21 W. R,, 383 ; cf. Gaitri DeH v- Thakut Das^ 

W. R., Sp. No.* Act X, 78, and contra^ Savi v. hkar Chopra Mandat^ 
20 W. R., 146). For the same reason, a sum payable annually by a 
mortgagee in possession under a sard-peshgi lease executed by him in 
favour of the mortgagor is rent {Bissorup Datta v. Binod Ram Sm^ 
W. R., Sp. No., Act X, 93), But damages for the destruction of trees* 
i^Nabo Tarini Dasi v. Gra}^, 1 1 W. R , 7) and goats, straw and other 
articles due under a separate agreement unconnected with the question 
of reht {Bhubo Sundari v. Jynal Abdin, 8 W. R., 393) are not rent, 
because not due for the use and occupation of land. So, also, money 
payable by a lessee in consideration of a lease granted, whether called 
msar or salami^ {DinonatA Mukhurji v, Debnath Mallik^ 13 W, R,, 307). 
Damages for the use and occupation of land are not rent, {Bhubim 
Mohan Basu v. 'Chandra Nath *Banurjiy 17 W R. 69 ; Khhen Gopal 
Mawar v. Barnes, 2 ^alc., 374 ; Kali Krishna Tagore v. Izzatumissa, 

1 C. W. N., Ixxviii), because not payable by a tenant. Similaify, 

on the sale of zamindari, the conditions of sale stipulated for the paymi^t 
of a small pittance, styled dastz^at, by the purchaser as auWxStenee of , 
the former pro{^ietor, this was held not to be rent, because ’!(he relation 
of landlord and tenant did not exist between the parties Gdem 
Banurji v. Torila Charan Pal, i8 W. R , 343.) 

Finally, a payment to be rent must be payable to the landlord* Acr 
cordingly, in Redotessar Biswas v. Harish Chmdga Basu, ^IJwCailc,* 22 iX 
it was decided that a sum of money payable by a tenant, not to his 
mediate landlord but to a third person, was not rent. But in Mahabcd 
AH V. Mdhomed Fatzullah^ (2 C. W. N., 455), it was subsequently ruled 
that a sum payable by a painidar on behalf of the zamindar to the CoU 
lector as cesses, and another payable to a third person as expenses for 
the maintenance of a masjid, were sums payable for the use and occupa^ 
tion of land, and were, therefore, rent. 4 

The coqdict of decision between these two cases was ultimately 
settled by a Full Bench in B<isanta Kumari Debia v* Asuiosh Chakra^ 
var(tiy (27 Calc,, 67 ; 4 C. W. N., 3) in which it was decided that a suit 
by a landlord against a tenant for a certain sum of money payable %y 
him out of the rent to a third person under assignment is one for rent 
and not for damages. In this case the assignee was not a party to the 
assigntftent^nd had not accepted it, which was regarded as showing that 
m the contemplation of the parties the money did not cease to be a par^ 
qf the rent or reebverable as such,’’ 



28 


BENGAL- TENANCY ACT. 


[OHiP. 1; 


Sa, where a lease had been executed by the plaintiffs in favour of 
the defendant at a fixed annual rent, and the defendant under instruction 
from the plaintiffs paid from time to time Government revenue, cesses, 
expenses of litigation, &c, on their behalf and used to set off those sums 
against the sent due to them under the lease, it was held that on the 
expiry of the lease, the plaintiffs could not sue the defendant for an 
account, but only for rent, if any was still due {Bhekdhari Lai v. Bad- 
shingh Dudharia^ 27 Calc., 663.) Again, a lease provided that a certain 
sum was payable by the tenant direct to the landlord as malikana^ and 
certain other sums were payable by the tenant for Government revenue 
and other demands, which the landlord was himself bound to pay ; held^ 
that the latter sums^ were payable for the use and occupation of the land 
held ;by the tenant and might have been made payable to the landlord 
direct, although for convenience it was arranged that the tenant should 
pay them for the landlord and came within the definition of rent 
(Jnanada Sundari v. Atul Chandra Chakravartti^ 32 Calc., 972). A 
took a lease of certain mauzas from B in dar-palni and se-patni and 
covenanted to pay annually Rs. 3,191 to tke superior landlords of 
B direct zxid Rs, 1,800 to B. A was to take receipts from the superior 
landkffds, make them over to B and take receipts from the latter. The 
whole amount of Rs. 4,991 was described in the lease as annual rent fixed 
and in certain eventualities arising out of non-paymenu by A to the 
superior landlords, B was authorized to realise the amount from A by 
bringing a suit for arrears of rent Held,^ upon a construction of the lease, 
that a' suit brought by B for realisation from A of the amount which 
the latter.^ failed to pay to the superior landlords under the terms of the 
lease, was, for the purpose of limitation, one not for rent, but for damages 
for breach of covenant. {Hemendra Nath Mukhurji Kumar Nath 
Bait 9 C. W. N. 96 ; 32 Calc., 169). Where by a fiatni lease the annual 
jama of the tenure was fixed at Rs. 6000 and besides this rent, the 
patnidar undertook to deposit into the Collectoratc the Government 
revenue fixed for the share of the estate granted in patm\ and payable 
by the lessor, hist by histt failing which the lease was to be cancell- 
ed, and the landlord was to take hhas possession ; held^ by their lord- 
ships of the Privy Council that the payment by the patnidar of the Gov- 
ernment revenue', though no doubt part of the consideration to be render- 
ed by the lessee for the enjoyment of the tenure, was not money payable 
to the landlord, and was therefore not rent, or recoverable as such under 
the provisions of the Paini Regulation {Jotindro Mohan Tagore v. Jarao 
jf^uman\ 33 Calc., 140 ; 3 C. L. J., 7 ; 10 C. W. N., 201,) 

4 *^ Mansar, v. Loknath Rai (4 C, W. K., lo), it was held that 
a suit brought for rent by an assignee of a landlord against a tenant 
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was still a suit fot rent, and was, therefore, excluded from the jurisdiction 
of the Smalt Cause Court. In this case it was said that the money 
was due as rent at the time of the assignment, and the assignment did 
not deprive it of that character, so far at all events as the tenant was 
concerned.” The correctness of this decision was afterwards doubt^ 
but the question was set at rest by a Full Bench, by which it was decided 
that a suit brought by an assignee of arrears of rent after they fell due 
for the recovery of the amount due is a suit for rent, and, therefore, 
excepted from the cognizance of the Court of Small Causes (SrisA 
Chandra Basu v. Nackim Kazi^ 27 Calc., 827 ; 4 C* W. N., 357.) From 
this decision, however, Banerjee, J., dissented, holding that where the 
landlord’s interest in the land is not assigned along with the arrears of 
rent after they fell due, a suit by the assignee for the recovery of the 
same is a suit for ordinary debt. The Full Dench decision was followed 
in Mohendra Nath Kalamori v. Kailash Chandra Dogra^ (4 C. W. N., 
605), in which a second appeal in a suit brought by an assignee of arrears 
of rent was allowed, being held not to be barred under the provisions of 
s. 586, C. P. C., but at the same time, as the plaintiff was not the land- 
lord, and the defendant not his tenant, as defined in this Act, it was 
decided that the period of limitation applicable to the suit w^^upt that 
laid down in art 2, schedule III of this Act, but three years only Uhder 
art. 110, schedule II of the Limitation Act. 

Money recoverable as rent.— The following moneys are r<fecover- 
able as if they were rent, under enactments for the time being iii^rce j 
viz.^ (i) sums payable to zamindars and tenure-holders under the Bengal 
Survey Act (Act V, B. C., of 1875, sec. 38) ; (2) sums payable to Govern- 
ment or to any person who has entered into an agreement to coll(£ct water-^ 
rates for Government (Act III, B. C., of 1876, sec. 83) ; (3) sums payable 
to holders of estates or tenures under the provisions of the Cess Act (IX, 
B, C., of 1880, sec. 47) ; (4) suras payable to holders of estates or tenures in 
respect of land held rent-free (sec. 64 A of the same Act) ; (5) drainage 
charges payable by the tenant to the landlord under the Bengal Drainage 
Act (VI, B. C., of 1880, sec, 44 ; Man Mohini Dasi v, Priya Nath Besali^ 
8 C. W. N., 640 ; Nafar Chandra s.Jyoti Kumar MukhurjL, 11 C. W- 
N,, 57) ; (6) interest on arrears of rent or other demands recoverable as 
rent, payable to managers of Courts of Wards Estates (A’ct III, B. C., of 
isiiy sec, lo) ; (7) sums payable to zamindars or tenure-holders under the 
Bengal Embankment Act (II, B. C., of 1882, sec. 74 )f which are re- 
coverable as provided for the recovery of arrears of rent of patni tenures 
in Reg. VIII of 1819; and (8) sums payable to holders of estates or 
tenures by under-tenure holders or cultivating caiyats under ss. 23 an<i^ 
24 of the Bengal Sanitary Drainage Act, VHI, B. C, of i« 95 . ^ 
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# QeaBoa. — Cesses/tbbugh recoverable reat tinder the provisions of* 

th^ Cess Act, are yet not rent, as they are not payable for the use and occu*^- 
patiop af land, but under a liability incidental to the use and occupation 
, oi land. Under the terms of the second paragraph of this clause they are 
6nly included under the term “ rent” in sections 55 to 68, bothanclusive, 
sections 72 to 75, both inclusive. Chap. XII (relating to distraint) Chap- 
ter XIV (relating to sales for arrears under decree, and diis in Bengal 
onlyv) and Schedule III (relating to limitation) of this Act. It has, how- 
ever^ been held that cesses are included within the term rent ” for the . 
purposes of sec. 153 of the Act ; so that no second appeal lies, wh^re the 
amount sued for does not exceed one hundred rupees, unless the case 
comes within the terms of the proviso to tha£ section (AfaAesh Chandra 
Chadufji V. Uma Tara Debi^ 16 Calc., 638 ; Rajani Kant Nag v. 
Jitgitkwar Singh, 20 Calc., 254). In the latter of these cases it was said 
that the provisions of the 2nd paragraph of clause (5), section 3, are 
l^^enebling provisions, passed to extend the meaning of rent, and ia no 
way interfere with the law refusing aright of appeal in suits below a 
hundred rupees in value.” The decisions in these tWo above cited cases^ 
would seem to be hardly in accordance with the strict terms of this 
clause. 

la Kishori Mohan Rai v. Sarodamoni Dasi, (i C. W. N., 30) it has 
beea%id down that the provisions of sec. r74 of this Act/ which allow of 
a sale of a tenure or holding being set aside on application within thirty 
days of the sale, are applicable to a sale in execution of a decree for 
of road cess due on account of lakhiraj land, but the decisioa 
in this case proceeds on the terms of 64A of the Road Cess Act, which 
enacts that arrears of road cess may be recovered by any process by 
which the amount might be recovered, if it were due on ^count of rent of 
a transfemble tenure. Cesses, it has been held, are only personal debts’ 
and cannot properly be recovered under the Public Demands Recove^ 
Act) ^880, IV from the property on which it is assessed, when such pro- 
perty belongs to a third person, who has not been recorded as proprie^. 
tor under Act VII, B, C., of 1876 {Shekaat Hosain v. Saski Kctr, 
19 Calc,, 783), But under sec. 65, arrears of rent area first charge? 
on the tenure or holding on account of which they may become 
due, and ^ rent ” in sec. 65 includes cesses ; so that the tenure 
or holditig on which they have been assessed may be mkd in 
execution of a decree for arrears of cesses, provided the suU in 
which the decree has been obtained has been brought against the 
proper person. At a sale of a tenure held in execution of a decree the 
whole tehure will pas^andthe purchaser will acquire it free from 


(l) 17ow repealed H ast X, B; 0., of tm, ' 
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any incumbrance^ not being a registered and notified incuti)branf:e Under 
sec i6i of the Act (JVeSm Chand L<iskar v. Bansi Nath ParamaniJ^, 

Calc,f 722), In a recent case, Aksanulla Mmjura Banu^ (50 Calc, 
778), in which Nobin Chand Laskar v. Bamt Naih Paramamk was not . 
referred to,* it has been held that the amount of cesses payable to a 
Collector under the Cess Act is not a charge on the estate in respect of 
which they are due. Hut this was not the case under the old law^ or 
at a sale held in execution of a decree for arrears of cesses obtained under 
Act X of 1859. At such a sale, only the right, title and interest of the % 
particular individual against whom, the decree has been obtained will 
pass {Mahanand Ckakravartii v. Beni Madhab Chaturji^ 24 Calc«, 27 ; 
Uma Ckaran Bag v. Azadunnissa^ i%Calc., 430). When property 
is sold in enforcement of a certificate under Act VII, B. C., of 1880, 
hied by the Collector to recover an amount due to the Government Ibr 
an advance made under the Agriculturists’ Loans Act, nothing but the 
judgment-debtor’s right, title and intlrest in the property at the dale of 
service of the notice under s. 10 can pass to the purchaser (Lachmi 
Narain Singh v. Nani Kiskor Laly 29 Calc,, 537). 

Patwaries’ dues. -^Patwaries’ dues are of course not rpnt; ^d, 
therefore, cannot be recovered under the provisions of this Actji’ but tbey 
are recoverable by the same processes as arrears of public revenue 
sec. 36 of Reg. KII of 1817. 

Dak OeSB. — Dak cess is also not rent, and as there is no provision 
in any enactment that it is recoverable as if it were rent, it cannbt be 
recovered under the provisions of this Act. Under sec. 12 the 
Zamindari Dak Act, VI II, B. C., of 1862, contracts or engagements for 
the payment of dak cess may be made by any zamindar with any person 
holding under hITn (see Saroda Sundari Debya v, Uma Charan SarkaTy 
j W. R4, S. C. Ref, 17 ; BissoHedh Sarkarv, Satyumayiy 4 W. R., 65 
Rakhal Das Mukhurji v. Samamayiy 6 W. R., 100) ; bnt this woujd 
apt>ear to make dak cess rent, or recoverable as such. In 
Srikrishna Bhumik (21 Calc., 132), however, it has been held that 
where dak cess is claimed under the contract by which rent is payabl^ 
it be regarded as rent, because it is claimed practically as part 
the rent. This was followed id Bijcd Chand Makidb v* B^hmodas 
(I C L. }., 101 s.) In zpatni kabulyat executed in 1855, 
agreed tb the salary and expenses of the amfdk of hbhsesi 

"and to appoint them and superintend their work under the s^em of 
zamindari dak then in force ; heldy that this s^uj^ioh ' imposed on the 
painidar the liability of paying dak charges re^Verable from the winin- 
datj and, although the system had since been changed, the liability ^ 
of paying adch chargeS^ust be mkeo to exist (Jillar Bahman v« B^'ai 
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Chand Maktaby 28 Calc., 293). Sec note to s. 74. Act VIII, B.C, 
of 1862 (tile Zamindari Dak Act) has noiv been repealed by Act IV of 
1907 (the Repealing and Amending (Rates and Cesses) Act, 1907. 

Ohaukidari Tax.— Chaukidari tax, too, would not seem to conriC 
within the definition of rent, but in Aksanullak v. Tirtha Bashini 
(22 Calc., 680), which was a suit for arrears of chaukidari tax, payable by 
a patnidar under the paint settlement, it was held that the amount for 
which he was thus liable was rent. It was said that the consideration 
of the payment was the occupation of the land, or the holding of the 
paint tenure, and the payment was to be made periodically to the 
zamindar by the painidar^ and was lawfully payable ; it came within the 
definition of rent. But see note^o s. 74. 

Interest.— Interest is not rent within the meaning of the term as 
deihied in this Act [Kailask Chandm De v. Tarak Nath Mandate 
25 Calc., 571 n). See also Rai Charan Ghosh v. Kumad Mohan Datia 
(25 Calc., 571 ; 2 C. W. N., 29?), and Bhagabati Debya v. Basania 
Kumariy ii C. W. N., no ; 5 C. L. J., 69. liut in s. 169 (c) the word 
**^^i?cnt” includes interest (per Ghose J., in Bijai Chanda. 5 . C. Mukhurjiy 
5 C. L. and in sec. i6r, as amended by sec. 51, Act I, B. C., of 

1907, which prevails in Bengal only, the terms “arrears” and “arrear of 
rent,” for the purposes of Chapter XIV of the Act, include interest decreed 
under sec. 67, or damages awarded in lieu of interest under sec. 68 (i). 

Bent is moveable property ; the right to collect it may 
be sold.— It has been held in Mohesh Chandra Chaturji v. Guru 
Prasad Raiy (13 W. R., 401) that for the purposes of Acts VIII and X of 
1859, rent comes within the terms “ property,” and “ moveable property,” 
aod that, therefore, in execution of a decree for arrears of rent the judg- 
mentTdebtor's right to recover rent from an under-tenant may be sold. 
Whether this can be done under the present law has not yet been deter- 
mined, but there *would seem to be no reason why it should not be done.' 
The right to collect back rents is frequently tiansferred privately, and 
there would seem to be no legal obstacle to its being transferred in 
inviium, “ Debts ” are expressly mentioned in sec. 266 of the Code of 
Civil Procedufe as being liable to attachment and sale in execution pjf a 
decree. But a decree for money cannot be sold under the provisions of 
sec. 273, C. P. C.y and under sec. 148 (h) of this Act the assignee of a 
decree for arrears of rent cannot apply for execution of it, unless the 
landlord’s interest in the land has become and is vested in him. We are, 
therefore^ confronted with this anomaly that the right to collect rent may 
apparently be transferred' privately and sold in execution , of a decree, 
^but tba same right in its more perfect form of a decree cannot be sol4 
gnder section 273 of the Civil Procedure Code, ^nd can only be enforced 
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by an assignee, if he furtl^^r acquires his transferor’s intcn>st in the land. 
A suit by an assignee for rent, the right to collect which has been trans- 
ferred to him, would be a suit for a debt and not one for rent ; because 
the amount would not be payable to the landlord for the land {JBhagwan 
Sahai v. Sangessar Chaudhri^ 19 W. R., 431 ; see conir<fy Samasundari 
Dast V. Brindaban Chandra Masumdar^ Marsh., 199 ; Lai Mohan 
Singh V. Trailakhyonath Ghosh^ 14 W. R., 456 ; Hridai Muni Barmani 
V. Sibboldj 15 W. R., 344). 

(6) “ Pay,” “ payable ” and “ payment,” used with 
reference to rent, include “ deliver,” “ deliverable ” and 
“ delivery.” 

(7) “ Tenure ” means tlie interest of a tenure-holder 
or an under- tenure-holder. 

Extended to the Chota-Nagpur yivision, except the clistrkt of Man- 
'bhum (Not., Feb. 9th 1903). But for “or an under tenure-holder ” read 
“and includes an under-tenure.” 

In this Act the word “ tenure ” is almost invariably used in its strict 
sense ot the hiteiest of a “ tenure-holder,” but in rulings under the old 
Aqj^, anci often even no\^ it is loosely used as synonymous with “tenancy.” 
This is of coiy^se incorrect in cases to which this Act is applicable. 
“Tenure-holder” in defined in section 5, sub-sec. (i). 

(8) “ Permanent tenure ” means a tenure which is 
heritable aud which is not held for a limited time. 

The subject of peimanent tenures is discussed in the notes to 
Chap. III. , 

(9) “ Holding ” means a parcel ca* parcels of land 
held by a raiyat and forming the subject of a separate 
tenancy. 

Holding.— According to this definition the land held by an under* 
raiyat would not seem to be a holding, as in sec. 4 under-raiyats are 
classified separately from raiyats ; but no doubt it must be a holding, 
an under-raiyat being neither a proprietor nor a tenure- Holder. This is 
ful-thcr^ apparent from the terms of sec. 113, as amended by the Bengal 
Tenancy (Amendment) Act, III, B.C, of 1898, in which “ the 
of an under-raiyat ” is referred to. 

An undivided ehare in a parcel or parcels of laodoannot 
be a holding.— The definition of “holding” in this $ub-seV,tipn “evi- 
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Chand Mihtah^ 28 Calc., 293). See note to s. 74. Act VIII, B. C, 
of 1862 (tfee Zamindari Dak Act) has now been repealed by Act IV of 
1907 (the Repealing and Amending (Rates and Cesses) Act, J907. 

Chaukldari Tax.— Chaukidari tax, too, would not seem to come 
within the definition of rent, but in Ahsanullah v. Tirtha Bashini 
(22 Calc., ^80), which was a suit for arrears of chaukidari tax, payable by 
a patnidar under the patni settlement, it was held that the amount for 
which he was thus liable was rent. It was said that the consideration 
of the payment was the occupation of the land, or the holding of the 
patni tenure, and the payment was to be made periodically to the 
zamindar by the patnidar^ and was lawfully payable ; it came Within the 
definition of rent. But see note^o s. 74. 

Interest. — Interest is not rent within the meaning of the term as 
de&hed in this Act {Kailash Chandra Dc v. Tarak Nath Mandate 
25 Calc., 571 «). See also Rai Charan Ghosh v. Kumad Mohan Datta 
(25 Calc., 571 ; 2 C. W. N., 297), and Bhagabati Debya v. Basania 
Kufnari^ 11 C. W. N., no ; 5 C. L. J., 69. Hut in s. 169 (c) the word 
^'ji^ent” includes interest (per Ghose J., in Bijai Chand v. S. C, Mukhurji^ 
5 C. L. and in sec. 161, as amended by sec. 51, Act I, B. C., of 

1907, which prevails in Bengal only, the terms “arrears” and “arrear of 
rent,” for the purposes of Chapter XI V of the Act, include interest decreed 
under sec. 67, or damages awarded in lieu of interest under sec. 68 (i). 

Rent is moveable property ; the right to collect it may 
be sold. — It has been held in Mohesh Chandra Chaturji v. Guru 
Prasad Rat\ (13 W. R., 401) that for the purposes of Acts VIII and X of 
1859, rent comes within the terms “ property,” and “ moveable property,” 
an4 that, therefore, in execution of a decree for arrears of rent the judg- 
ment-debtor^s right to recover rent from an under-tenant may be sold. 
Whether this can be done under the present law has not yet been deter- 
mined, but there'would seem to be no reason why it should not be done! 
The right to collect back rents is frequently tiansferred privately, and 
there would seem to be no legal obstacle to its being transferred in 
invitum. “ Debts ” are expressly mentioned in sec. 266 of the Code of 
Civil Procedure as being liable to attachment and sale in execution |)f a 
decree. But a decree for money cannot be sold under the provisions of 
sec. 273, C. P. C., and under sec. 148 (Ji) of this Act the assignee of a 
decree for arrears of rent cannot apply for execution of it, unless the 
landlord’s interest in the land has bec'^me and is vested in him. We are, 
therefore, confronted with this anomaly that the right to collect rent may 
apparei^ly be transferred privately and sold in execution of a decree, 
but the same fight in its more perfect form of a decree cannot be sold 
under section 273 of the Civil Procedure Code, apd can only be enforced 
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by an assignee, if he furtl^r acquires bis transferor’s intcr^*st in the land. 
A suit by an assignee for rent, the right to collect which has been trans: 
ferred to him, would be a suit for a debt and not one for rent ; because 
the amount would nut be payable to the landlord for the land {Bhagwan 
Sakai V. Sangessar Chaudhri^ 19 W. R., 431 ; see conirt^^ Sammundari 
Dasi V. Brindaban Chandra Masumdar^ Marsh., 199 ; Lai Mohan 
Singh V. Trailakhyonath Ghosh^ 14 W. R,, 456 ; Hridai Muni Barmani 
V. Sibboldy 15 W. R., 344). 

(6) “ Pay,” “ payable ” and “ payment,” used with 
reference to rent, include “ deliver,” “ deliverable ” and 
“ delivery.” 

(7) “ Tenure ” means the interest of a tenure-holder 
or an under- tenure-holder. 

Extended to the Chota-Nagpur division, except the district of Man- 
bhum (Not., Feb. 9th 1903). But for “or an under tenure-holder ” read 
“and includes an under-tenure.” 

In this Act the word “ tenure ” is almost invariably used in its strict 
sense of the interest of a “ tenure-holder,” but in rulings under the old 
Acts, and often even nov? it is loosely used as synonymous with “tenancy.” 
This is of coiq*se incorrect in cases to which this Act is applicable. , 
“ Tenure-holder ” is defined in section 5, sub-sec. (i). I 

(8) “ Permanent tenure ” means a tenure which is 
heritable and which is not held for a limited time. 

The subject of permanent tenures is discussed in the notes to 
Chap. III. ^ 

( 9 ) “ Holding ” means a parcel parcels of land 
held by a raiyat and forming the subject of a separate 
tenancy. 

Holding,— According to this definition the land held by an under- 
y raiyat would not seem to be a holding, as in sec. 4 uqder-raiyats are 
classified separately from raiyats ; but no doubt it must be a holding, 
an under-raiyal being neither a proprietor nor a tenure-holder. This is 
further apparent from the terms of sec. 113, as amended by the Bengal 
Tenancy (Amendment) Act, III, B.C, of 1898, in which “ the 
of an under-raiyat ” is referred to. 

An undivided share in a parcel or parcels of land oannot 
be a holding.— The definition of “holding” in this snb^section “evl- 
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dently appttes only to an entire parcel or entire parcels, and is not in- 
tended to .include an undivided share in a parcel or parcels, and the 
reason seems to be obvious. A raiyati holding, which from the very 
definition of “ raiyat” in section 5, sub-section 2, means land occupied by 
a raiyat for the purpose of cultivation, can be ordinarily held only in its 
entirety ; and cultivation of an undivided fractional share of a parcel 
of land will ordinarily be meaningless. A tenure, on the other hand, 
which is the interest of a tenure-holder,” who is defined in section 5, 
sub-section (i), as a person who has acquired a right to hold land for the 
purpose of collecting rents or bringing it under cultivation by establishing 
tenants on it, may relate only to an undivided fractional share in land 
without leading to any practical difficulty. And it is for this reason that, 
while “ tenure ” is defined as the interest of a tenure-holder or an under- 
tenure-holder, “ holding ” is defined, not as the interest of a raiyat, but as 
a parcel or parcels of land held by a raiyat and forming the subject of a 
separate tenancy. If the definitionKjf ^‘holding ” were to include an un- 
divided fractional share in a parcel or parcels of land, the definition 
would be incompatible with the provisions of sections J2i and 122 of the 
Act, which relate to the distraint of ciops or other products of holdings.” 
(per Banerjee, J., in Han Charan Basu v. Ranjit Sins^h^ i C. W. N., 
521 ; 25 Calc., 917). See also Baidyn Nath De v. ///w, (25 Calc., 917; 

2 C. W. N., 44). An undivided share does not fall within, the definition 
of ‘holding’ given in Bengal Tenancy Act, and sec. 30 of the Act does 
not apply to the enhancement of rent of such a share {Jiaribol Brahma 
V, Tasimuddin Mandate 2 C. W. N., 680), and the purchaser of an 
undivided share of raiyati holding cannot acquire any right to annul 
incumbrances under s. 167 (Ahadultc v, Gagan Mollah^ 2 C. L. J., 10 ; 

6 C. W. N., Ixxxiv). Under Act VIII, B.C., of 1869 a right of 
occupancy could be acqijired within the meaning of the proviso to sec. 37 
of the Revenue Sale Law in a share of undivided property (Baidya Nath 
Mandat v. Sudharam Misriy 8 C. W. N., 751). See also Uma Charan 
Baruah v. Mani Ram Bantak, (8 C. W. N., 192). JThe partition of an 
estate under Act VIII, B.C,, of 1876, by which a holding, formerly , 
appertaining to the joint estate is apportioned between the co-sharers of 1 
the estate, has the effect of dividing the holding into two or more hold- ' 
ings {Prafap Chandra Das Kamala Kanta ShahtZy 10 C, W, N., 818}, 

(10) “ Village ” means an area included in a village 
map of the revenue-survey within the same exterior 
boundary, or, where no such maps have been prepared, 
such aVea as any officer appointed by the Local Govern- 
ment in this behalf may determine after local inquiry 
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held on such notice as the Local Government consider 
suflSciont for giving information to all persons interested. 

See rule 4 (f) and (/*), Chap VI of the Government Rules, made under 
this Act, App I. 

The term “ village,” as defined in this clause, is not confined to non* 
urban areas {Hassan Alt v. Gmnnd Lai Basak^ 9 C. W. N., 141.) 

In the province of Bengal, the following clause has been substituted 
for the above by Act I, B. C., of 1907. 

[(10) ‘ village ’ means the area defined, surveyed 
and recorded as a distinct and separate village in — 
(a) the general land-revenue survey which has 
been made of the Province of Bengal, or 
{b) any survey made by the Government which , 
may be adopted by notification in the^Cid- 
cutta Gazette, as defining villages for the 
purposes of this clause in any specified area; 
4ind, where a survey has not been made by, or under 
the authority of, the Government, such area as the 
Collector may, with the sanction of the Board of 
Revenue, by general or special order, declare to 
constitute a village.J 

In the Select Committee’s report on the Bengal Tenancy (Amend- 
ment) Bill, 1906, the following reasons for the substitution are given- 

** It has been brought to our notice that some practical inconvenience has 
been oauaed by the present definition of ** village ” in snb-section (10) of 
section of the Act as the area included in a village map of the I'evenue- 
survey. In the Cadastral Surveys which are now being made in parts of the 
province in connection with the preparation of a record-of-rights, it is found 
in many cases, however, that, owing to the clearance of jungle and other 
causes, the existing boundary ef a village does not agree with that ascertained 
in the revenue*Burvey, and rule 4 (c) of the Buies made by the Bengal Oov- 
ehiment prescribes that, in such oases, the existing boundary ascertained 1;^ 
the Bevenue-oiiicer is to be followed for the purpose of map and record. We 
propose to bring the law into conformity with this rule, for, we consider it 
advisable that where a Cadastral Survey has been made on a larger ^cale and 
with greater care and accuracy tl^an the Revenue purvey, (^yerniAt should 
have power to declare that the uAps of the Cadastral Suiwey'lwenid supersedo 
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those of the Revenue Survey for the purposes of the Tenancy Act. We pro- 
pose, therefore, that iii the Tenancy Act, the definition of ** village,” which 
was adopted in the Land Registration (Amendment) Act of 1900, should be 
inserted. We consider, however, that the Revenue Survey map should be 
preserved as far as possible as the unit of survey and record in the course of 
the Cadastral Survey, and that no change should bo made except with the 
sanction of the Board of Revenue. We have provided for this by the new 
olause 27 A, which we propose to insert in the Bill.” 

The new section 115A referred to is inserted after sec. 115 of the Act. 
(11) “Agricultural year” means, where the Ben- 
gali year prevails, the year commencing on the first 
day of Baisakh, where the Fasli or Arali year prevails, 
the year commencing on the first day of Asin, and, 
where any other year prevails for agricultural pur- 
poses,,, that year. 

Agricultural years. —The Bengali ye.ir prevails generally through- 
out Bengal, and is current in those districts in which other years aie not 
prevalent. The ist November, 1885, the date of commencement of this 
Act, was the 17th Kartik, 1292, according to the Bengali year. 

The Fasli or “harvest year” prevails in the districts of the Patna 
division (v/V., Chainparan, Saran, Muxafifarpur, Darbhang#, Patna, Gaya, 
and Shahabad), in the districts of Bhagalpur and Monghyr of the 
Bhagalpur division, in parganas Dharampur, Harawat, Chhai and 
Dhaphar in the west of the Purneah district, in the Godda sub-division, 
Tuppa Hardwai of the Dumka sub-division and Taluk Taor of the 
Deogarh sub-division, all in the district of the Sonlhal Parganas, in the 
Pa,\ainau district, in the Kharakdiha sub’division of the Hazaribagh 
district, in pargana Barabhum in the Manbhum district, and in parts even 
of Singhbhum of the Chota Nagpur division. The ist November, 1885, 
was the 9th Kartik, 1293, according to the Fasli year. 

The AmVi (revenue' or Wilayati year prevails in Orissa, in the Tamluk 
and Contai sub-divisions of the Midnapore district, also in the sadar 
sub-division of the same district, except in thanahs Binpur, Garhbeta and 
parts of Debra and Keshpur, and in those pafts of the Singhbhum district 
where the P'asli year is not used. That it is in force in parts of the 
Chota Nagpur division is apparent from secs. 31 and 44, Act I, B. C, 
of 1879- It commences on a varying date each year. The ist Novem- 
ber, 1885, was the 18th Kartik, 1293, of the Amli or Wilayati year. 

Ihe Maghi (/. e, the full-moon of Magh) year prevails in Chittagong. 
The 1st November, 1885, was the 17th Kartik, 1247, according to the 
Maghi year. 
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The Mulki year prevails in those parts of the district of Purneah, 

Parganas Haveli, Surjapur, Powakhali, &c., where the Fasli and 
Bengali years are not in force. The Fasli year prevails in Parganas 
Dharampur, Harawat, Chhai and Dhaphar, and the Bengali year in the 
southern and south-eastern parts of the district, Parganas Kakjole, 
Badour, &c. The Mulki year is a year in advance of the Bengali year. 

In the Ranchi district and the adjoining parts of the Hazaribagh 
district, the Sambat year is in force. The Sambat year can be readily 
ascertained by adding 57 to the year of the Christian era. 

(12) “Permanent Settlement” means the Per- 
manent Settlement of Bengal, Behar and Orissa, 
made in the year 1793. 

Permanent Settlement.— This clause was framed with the inten- 
tion of making it clear that the Permanent Settlement referred to in the 
Act “is in all cases the Permane*nt Settlement of Bengal, Bdt>ar and 
Orissa, made in 1793, regards any district or ared sub- 

sequently settled, the Permanent Settlement of such district or area.” 
(Rent Commission Report, vol. I. p. 14, para 23). This was the rule laid 
down in Paran Bibi v. Bidi Nazir Aliy (W. R., Sp. No., Act X, 71). 
See also Nagendra Lai Ckaudhuri v. Nazir Alt, (10 C. W. N , 503). 
The date of the Permanent Settlement has been held to be the 22nd 
March, 1793 {Dhanpiit Singh v. Guman Singh, W. R., Sp. No., Act X, 
61 ; Rajessari Debt v. Shibnath Chaturji, 4 W. R., Act X, 42). Certain 
portions of Reg. Ill of 1828 show that the Sundaibans up to that date 
continued the property of the State. {Famasha v. Asuiosh Dhar, 

4C. W. N., 513). 

(13) “ Sucoessiou ” includes both intestate and 
testamentary succession. 

(14) “Signed” includes “marked” when the 
person making the mark is unable to write his name ; 
it also includes “ stamped ” with the name of the 
person referred to. * 

(15) “Prescribed” means prescribed from time 
to time by the Local Government by notificatWIh 
the official Gazette. 

Extended to the Chota Nagpur Division, except tbe dcttrict ^ 
Manbbum (Not., February 9th, 1903.) 
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(;16) “ Collector ” meane the Collector of a district 
or e,ny other bflSoer appointed by the Local Govern- 
meot to discharge any of the functions of a Collector 
'under this Act. 

Notifloations under thia sub-section.— By a notification, dated 
2ist Apfil, 1886, published in the Calcutta Gazette of the 28th Part 
I, p. 466, all officers in charge of sub-divisions were invested with the 
powers of a Collector for the purpose of discharging the functions refer- 
red to in sections 69 to 71 (relating to produce rents! of the Act. By a 
notification, dated 28th May, 1886, published in the Calcutta Gazette of 
2nd June, 1886, Part I, page 652, the Deputy Collector of Howrah, and 
by a notification, dated the 4th May, 1893, published in the Calcutta 
Gazette oi\\it, sth/de/u, Part I, p. 274, the Senior Deputy Collector attach- 
ed to the sadar station of Gaya, we|;e invested with powers of a Collector 
for the purpose of discharging the functions referred to in these sections. 
By a notification, dated the 7th October, 1886, published in the Calcutta 
Gazette of 13th idem, Part I, p. 1902, all officers in charge of sub- 
divisions were invested with the powers of a Collector for the purpose of 
discharging the functions referred to in sections 12, 13 and 15 of the Act. 

The appointment of an officer to perform the functions^ of a Collector 
under particular sections does not make him a Collector “ for all pur- 
poses of the Act.” {Mohabat Singh v. Umahil Fatima^ 28 Calc., 69). 

(17) Revenue-officer ” in any provision of this 
Act, includes any officer whom the Local Government 
may appoint by name or by virtue of his office to dis- 
^ charge any of the functions of a Revenue-officer under 
that provision. 

Extended to the Chota Nagpur Division, except the district of 
Manbhum (Not, February 9th, 1903.) 

“ Under sec. 3 (17) of the Tenancy Act, officers cannot be vested 
with the general powers of a Revenue Officer, but with certain functions 
only as specified in certain provisions of the Act.”( 1 ) 

Notifloations under this sub-seotion.— By a notification, dated 
the lUh February, 1890, published in the Calcutta Gazette of the 12th 
tiiemt Part I, p. 121, all Deputy Collectors in the Lower Provinces of 
Bengal have been authorized to discharge the functions of Revenua 
Ofltcei^ under Chap. X and have been vested with powers, of a Scttle- 


(l) Board’s Survey a&d SotUcineut Mauiial, Pivrt I, Oh. 2, rule % p, S. 
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ment Officer under rule i, Chap. VI of the rules framed by Government 
under this Act. By notification No. 1628 L. R., dated the 17th March, 
1905, all Deputy Commissioners and all Deputy Collectors now serving, 
or who may hereafter serve, in the districts of Hasaribagh, Ranchi, Siugh- 
bhum and Palamau, are authorized to discharge all the functions of a 
Revenue Officer under Chapter II of the Chota Nagpur Commuta- 
tion Act, IV (B. C.) of 1897, as amended by Act V (B* C.) of 1903. 

>^They are also vested with all the powers of a Revenue officer under 
Rule 3 of the Government Rules under section 130! the Commutation 
Act. 

(18) “Registered” means registered under any 
Act for the time being in force for the registration of 
documents. 

Documents executed by landlords or tenants will be found to come 
within one or other of the following glasses : — (i) deeds of sale, mortgage 
or gift of the interest of the landlord or tenant ; (2) leases ; (3) contracts 
of enhancement ; and (4) documents creating incumbrances on tenures 
and holdings. 

Registration of deeds of sale, mortgage or gift.— Deeds of 
sale or mortgage of rights in or of tangible immoveable property of 
the value of ,Rs. 100 and upwards, and deeds of gift of immoveable 
property of any value must bp registered (sec. 17* Act 111 of 1877, secs. 
54, 59 and 123 of Act IV of 1882). Formerly, the registration of deeds 
of sale or mortgage of such property of less than Rs. loo in value was 
optional (sec. 18, Act HI of 1877) ; but since the passing of Act IV of 
1882, sales of such property can only be made by registered instrument, 
or, in the case of immoveable property not coming within the provisions 
of sections X2 and 18 of this Act (/. in the case of immoveable pro- 
perty other than permanent tenures and raiyati holdings at fixed rates), 
by delivery of the property {JVafcti/t Ch<zfidy(M^ Ckakfuvaf’ttt v. DcttaruHi 
Rai, 8 Calc., 597 ; 10 C. L. R., 241 ; Makhan Lai Pal v. Banko Bihari 
GAoshf 19 Calc., 633), and registration of a deed of sale constitutes a 
sufficient delivery of the deed to pas5,^jthe interest in land referred to 
therein {Ponnaya Gaundan v. Muttu Goundan^ 17 Mad., 146). A mort- 
gage of immoveable property of less than Rs- 100 in value, not coming 
within the provisions of sections 12 and 18 of this Act, may be effected 
either by unregistered deed signed by the mortgagor and attested by 
two witnesses, or, except in the case of a simple mortgage, by delivery 
of the property (sec 59, Act IV of 1882). Delivery of possession of 
property of Ipss than Rs. too in value in pursuance of a c6iitiaet*»Qf sal^ 
or mortgage, which does not come within the provisions of sections 13 
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and i8 of this Act, gives (except in the case of a simple mortgage, in 
which there can be no transfer of possession) a good title and will not 
be affected by a subsequent registered deed in favour of another ; while 
delivery of possession of property of above that value will be of no 
avail as against a subsequent registered deed, notwithstanding the pro- 
visions of sec. 48 of the Registration Act, which prescribe that all duly 
registered non-tcatameniary documents relating to moveable or immove- 
able property “shill take effect against any oral agreement or declara- 
tion unless where the agreement or declar ition has been accompanied 
or followed by delivery of possession.” lint it has been held that where 
a person purchases with actual notice of a prior oral agreement to sell 
to another person, he will not be allowed to retain the property, and a 
suit for specific performance may be successfully maintained by such 
other person against him and the vendor {Waman Ram Chandra 
Dhondiba Krishnaji^ 4 Bom., 126 ; Netnai Charan Dhabalv. Kokil Bag^ 

6 Calc., 534 ; 7 C. L. R., 4S7 ; Chaitflra Nath Rai v. Bhairab Chandra 
Sarma^ 10 Calc.^ 250; Chandra Kant Raiv. Krishna Sundar Rai^ \q 
Calc., 710; Kannan v. Kri^hnxn^ 13 Mad., 324) The provisions of 
section 48 of the Registration Act are still applicable in the case of 
sales and mot tg ages of property of less than Rs. 100 in value to which 
the terms of sections 12 and 18 of this Act will not apply, and of leases 
for terms not exceeding one year, or exempted by Ciej^-ernment from 
registration under sec. 17 of the Registration Act. 

The provisions of sections 12 and f 8 of this Act must be read as 
supplemental to those of the Registration and Transfer of Property Acts, 
and they make the registration of deeds of transfer by sale, gift or 
mortgage of permanent tenures and raiyati holdings at fixed rates com- 
pulsory ; so tha^ oral agreements or declarations, or unregistered deeds 
relating to such transfers of such properties, can be of no avail, even 
if accompanied by possession [Dharmodas Das v. Nistarini Dasiy 14 
Calc,, 446). Deeds of sale or of gift of ordinary raiyati holdings of 
any value must also be registered under sections 54 and 123 of the 
Transfer of Property Act. Deeds of mortgage of such holdings must 
be registered, if the amount secuied exceeds one hundred rupees {Nabira 
Rai V. Achampat Raiy 3 All., 422). If th^ amount secured is less than 
one hundred rupees, the deed, if there be one, must be signed by the 
mortgagor and attested by at least two witnesses. 

Leases. '-There is no definition of “ lease ” in this Act. In sec. 3, 
Act III of 1877, the term “lease” is said to “ include a counterpart 
kabuUyat, an undertaking to cultivate or occupy and an agreement to 
lease.” In sec. 3, cl. 12, Act I of 1B79, R 's defined ^ meaning “ a 
lease of immoveable “ property ” and as including also {a) a patta 
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( 3 ) a kabuliyat or other undertakrag in writing, not being a counterpart 
of a lease, to cultivate, occupy or pay or deliver rent for immoveable 
property, M any instrument by which tolls of any description are let, 
and (d) any writing on an application for a lease intended to signify 
that the application is granted.” In section 105 of the Transfer of 
Property Act (IV of 1882) a lease of immoveable property is said to be a 
“ transfer of the right to enjoy such property, made for a certain time, 
express or implied, or in perpetuity, in consideration of a price paid or 
promised, or of money, a share of crops^ service or any other thing of 
value, to be rendered periodically or on specified occasions to the trans- 
feror by the transferee who accepts the transfer on such terms.” It is, 
therefore, not a mere contract but a conveyance and affects a transfer of 
property {.Raghunathdas Gopaldas v. Morarji Jutha^ 16 Bom., 568). Mr. 
Field in his Digest, p. 3, suggests the following definition Lease 
means a contract creating or continuing the relation of landlord and 
tenant and executed by the landlord m favour of the tenant.” “ Pattab,” 
he defines, “as a written lease granted to a ryot.” A lease granted to 
a tenant need not in all cases be in writing. Parol leases are in mQ$t 
cases quite valid. In this Act the word “lease” is apparently used 
sometimes in that of a parol contract of letting. 

Cultivators* Leases exempted from stamp duty. ’‘^Article 
13, Schedule 1 1 , of the Stamp Act exempts from duty (1) a “ lease executed 
in the case of a cultivator without the payment or delivery of any fine 
or premium, when a definite term is expressed and such term does not 
exceed one year, or when the annual rent reserved does not exceed one 
hundred rupees (see In re Bhavan Badhar^ 6 Bom., 691) ; and (2) the 
counterpart of any lease granted to a cultivator,” and art. 16 of the same 
schedule exempts from duty the surrender of a lease, when such lease is 
exempted from duty. The Allahabad High Court has said that by the 
term “cultivator” in this article only those persons are connoted who 
actually cultivate the soil themselves or who cultivate it by members of 
their household, or by their servants, or by hired labour, and with their 
own or hired stock. The class of husbandmen or actual agriculturists 
is meant ; not farmers, middlemen, or lessees, even though cultivation 
may be carried on to $on\e extent by such persons in the area covered 
by their lease ” (5 AIL, 360 ; Stamp Ref.). 

The Board of Revenue has held (Secy^s No. 1393 B of 9th October, 
1896, to the address of the Legal Remembrancer and the latter’s No. 
1366 of the 2nd November, 1896, in reply) that having regard to the 
definition of lease in the Stamp Act and the use of the word “executed” 
in art. 13 of i^chedule II, a lease must for the purposes of the Stamp Act 
be drawn up in writing, and therefore, a document executed by a raiyat 
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surreiidering a verbal lease* evidenced only by the entry of his name in 
the landlord’s register, must be stamped as a “ release under art. 54, 
Schedule I, and is not exempt from duty as a surrender of a lease under 
art, r6, Schedule II. See also Bhairab Chandra Dasv, Kali Chandra 
Chakfavartii^ (16 W. R., 56) ; Bafdar A li Khan v. Lachman Das^ (2 AIL, 
554) ; Gurdial v. Jauhri Mal^ (7 AIL, 820). 

Begistration of leases.— Section 17, cl. (d), of Act III of 1S77 
makes compulsory the registration of leases of immoveable property 
from year to year or for any term exceeding one year or reserving a 
yearly rent. The Local Government may, however, exempt from the 
operation of this clause leases executed in a district or part of a district 
the^iims granted by which do not exceed five years and the annual rents 
reserved by which do not exceed fifty rupees. Section 18, cl. (c), of the 
Act makes optional the registration of leases of immoveable property 
for any term not exceeding one year and leases exempted under section 
17. These provisions are repeated in section 107 of the Transfer of 
Property Act, which prescribes that “a lease of immoveable property 
from year to year, or for any term exceeding one year, pr reserving a 
yearly rent, can be made only by registered instrument ” ; while “all other 
leases of immoveable property may be made either by an instrument or 
by oral agreement.” Section 106 of the same Act further provides that 
“in the absence of a contract or a local law or usage to*the contrary, a 
lease of immoveable property for agricultural or manufacturing purposes 
shall be deemed to be a lease from year to year, terminable on the part 
of either lessor or lessee, by six months’ notice expiring with the end of 
a year of the tenancy.” But by section 117 of the Act the provisions of 
Chap. V, in which both sections J06 and 107 occur, do not apply to 
leases for agricultural purposes, unless extended to them, by the Local 
Government, which has not yet been done ,• so the above cited provisions 
of the Transfer of Property Act have as yet no practical importance, so 
far at least as agricultural leases are concerned. 

Leases held to require registration.— When the term of a 
pattah is expressed by the words san basan^ a yeaVby-year tenancy is 
meant, that is, a tenancy which is certain for the period of one year and 
will continue beyond that period until it,is properly put an end to by 
either party, and such a pattah must be registered {Ram Kumar Mandal 
V. Brajahari Mirdha^ 2 B. L. R , A. C., 75 ; 10 W. R., 410). A lease for 
more than a year is none the less a lease, because a condition is attached 
to the consideration and because its term may be lessened on th^ payment 
of a sum of money by the lessor ; it must, therefore, be registered and 
cannot be used in evidence,*^ if not regfistered {Baksh AM v. Naboiara^ 

W. R., 468). The same rule applies in the case of a kabuliat for one 
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year, but containing a provision extending its term' to more than one 
year {Krishna Kali v. Agemona Bewa^ 15 W. R., 170). A lease for one 
year but which is to remain in force till another pattah is granted, must 
be registered {Venkatachellam Cheiti v. Audian^ 3 Mad., 358) A 
daul darkhast^ or proposal for a lease of seven years, on which the 
word granted ** has been written by the landlord as a sign of his 
acceptance of the proposal, requires registration (Safdar Keza v. Amsad 
Aliy 7 Calc., 703 ; 10 C. L. R., 121). But see Dwarka Nath Saha v. 
Ij:du Sikdary (33 Calc., 502). A zar-i-peshgi lease granted for one year, 
but with a stipulation that unless the loan were repaid within that time, 
it should continue in force, is a lease of which the registration is com- 
pulsory {Bhobani Mahto v. Shibnath ParUy 13 Calc., 113). Anagrrflment 
for a lease for four years needs registration, if the parties intend to 
create a present demise, though the agreement may contemplate the 
subsequent execution of a formal {Parmanandas Jivandas v. 

Dharsey Virjiy 10 Bom., loi). A lease of immoveable properly for the 
life of the lessee is a lease for a term exceeding ohe year and therefore 
requires registration {Parshotam Vishnu v. Nana Prayagy 18 Bom., 109). 

Leases held not to require registration.— A lease for one year 
certain containing an expression on the tenant’s part to hold the land 
longer at the same rent, ^ the landlord should desiie it, is a lease for a 
term not exceeding one year and does not require to be registered {Apu 
Budgavda v. Narhari Annajiy 3 Bom., 21. See also Ja^jivan Das 
Javherdas v. Narayany 8 Bom., 493 ; Jagdesh Chandra Biswas v, 
Abidullak Mandaly 14 W. R., 68 ; Sautho Prasad Das v. Parasu 
PradhaUy 26 W. R., 98 ; Khayali v. Husain Bakkshy 8 All.^-198 ; and 
Boyds. Krieg^ Q2^z.y Where a lease contained provisions for 

an “annual rent ” and for payment “ of rent in advance each year,” but 
also contained a clause whereby the tenancy was absolutely determinable 
at any moment at the option of the lessor, it was held that such a deed 
was not compulsorily registrable {Ratnasabhapathi v, Venkatachalam 
14 Mad., 271) Mere preliminaries to a lease, such as a daul darkhast 
or proposal for a lease, unaccepted by the landlord, do not require 
registration {Chuni Mandar v, Ckandi Lai DaSy 14 W. R., 178 ; MihirUr 
nissa v. Abdul Ghaniy 17 *W. R-, 509; Lachmessar Singh s. Dukkoy 
7 Calc,, 708 ; 10 C. L. R., 127 ; Lai Jha v. Negru, 7 Calc., 717). Such 
preliminaries to a lease as a dauly or an amald&ris also need not be 
registered {Golak Kishor Acharji v. Nand Mohan iz W. R,, 594). 
An amaldastaky bestowed merely to give possession pending the execu*^ 
tion of a formal instrument does not require to be registered {Banwati 
Lai V. Sangam Laly 7 W 280}. Neither does an amalnama not ^ 
creating an interest beyond a year {Radhika Pras<i^ Chandrn s. Ram 
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Sundar i B. L. R., A. C., 7 ; Abdul Vidona Jones v. Harone Esmile^ 
7 13. L. R., App, 21). An agreement for a lease does not require regis- 
tration {Bhairab Nath Khettrivs Kishori Mohan Shaha^ 3 B. L. R., App., 
1). Where by an ekrarnama tenants conjointly promised that they 
would sign, and have registered, kabuliyats for rents at rates mentioned, 
it was held that the document did not come under cl. (b) of sec. 17 of 
the Registration Act, ill of 1877, but come under cl. (h) as a document 
merely creating a right to obtain another document, which would, when 
executed, create or declare an interest {Pratap Chandra Ghosh v. 
Mokendra Na/h Parkhait^ 17 Calc., 291 ; L. R., 16 I. A., 233). A daul 
fihrist^ containing a list of the holdings and rates of rent of the raiyals 
with their signatures and specifying seven years as the period for which 
these holdings were to continue need not be registered {Kartik Nath 
Pandey v. Khakan Stngh^ i C. L. R., 328 ; Ganj^u Prasad v. Gagan 
Singhs 3 Calc., 322 ; Narain Kumari v. Pam Krishna Das^ 5 Calc., 

864) . A document which is not», really a lease but a usufiuctuary 
mortgage, the consideration of which is less than Rs. 100, is not inadmis- 
sible for want of registration {Ishan Chandra v. Sujan Hibi^ 7 B. L. R. 
14 ; Ram Dulari Kocr v. Thakur Rai^ 4 Calc., 61). A document provid- 
ing for the payment of a portion of a salami on the day when possession 
was to be given and for the payment of the. remainder by instalments is 
not a lease or an agreement to lease, and is admissible in evidence 
without registration {Kedar Nath Mitra v. Surendro Deb Rai^ 9 Calc , 

865) . An agreement varying the terms of a lease need not be reduced 
to writing or registered {Safyesh Chandra Sarkar v. Dhanpal Singh^ 
24 Calc., 20). Leases creating mere tenancies-at-will do not requiie 
registration ( Khuda Buksh v, Sheodin^ 8 All., 405 ; Jtv7‘aj Gopal v. 
Atmaram Dayaram^ 14 Bom., 319). A document given by the owner of 
land to his tenant varying the terms of tenancy with reference to the 
amount of rent to be paid is not an instrument relating to an interest in 
immoveable property and does not require registration {Obai Gotmdan v 
Ramalinga Ayyar, 22 Mad., 217). 

Registration of under-raiyats’ leases.— Besides being subject 
to the above mentioned provisions, under-raiyats^ leases must also be regis- 
tered, if the rents reserved in them exceed by 25 per cent, the rents pay- 
able by their raiyat landlords [sec. 48 (a)J ; and their raiyat landlords 
cannot recover rents exceeding their own by more than 50 per cent. In 
case of non-registration, the raiyat landlords cannot recover from the 
under-raiyats rents exceeding by 2^ p. c. the rents payable by them 
[sec. 48 (b) ]. Further, an under-raiyat’s lease is only valid against the 
raiyat*s landlord if registered, [sec, 85 (i); and no such lease shall be 
admitted to registration, if it purports to create a term exceeding nine 



Sec. 3 .] 


registration. 


45 


years [sec. 85 (2) \ In the case, of sub-leases executed before the 
commancemint of the Tenancy Act, they are only valid for nine years 
after the co.nmencement of the Act [sec 85 (3) ]. 

Registration of contracts of enhancement.— Contracts for 
the enhancement of occupancy or non-occup.incy raiyats’ rent must be 
registered [secs. 29 {a) and 43)], subject, however, to proviso (n to s. 
29, and to the proviso to s. 43, regarding three years’ continuous payment. 
There is no sjch provision with regard to the enhancement of the rents 
of tenure-holders, raiyats holding at fixed rates, or under-raiyats, except 
that in the case of under-raiyats, when the rents payable by them 
exceed the rents payable by their raiyat landlords by more than 25 per 
cent, the contract must be registered, and even then they cannot 
exceed their raiyat landlords’ rents by more than 50 per cent 

Registration of documents creating incumbrances on 
tenures or holdings.— Section 161 enacts (1) that the term “incum- 
brance” used with reference to a tenancy, means any lien, sub-tenancy, 
easement or other right or interest created by the tenant on his tenure 
or holding or in limitation of his own interest therein, and not being a 
“protected interest,” as defined in sec. 160; and (2) that the term 
“ registered and notified incumbrance,” used with reference to a tenure 
or holding sold or liable to sale in execution of a decree for an arrear 
of rent due in, respect thereof, means an incumbrance created by a 
registered instrument of which a copy has, not less than three months 
before the accrual of the arrear, been served on the landlord in the 
manner provided in the Act. In the case of the sale of a tenure or hold- 
ing at fixed rates, it is first put up to sale subject to registered and notified 
ncumbrances (sec. 164), and it is only in the case of the sale proceeds 
being insufficient to liquidate the amount of the decree with costs, that 
the tenure or holding at fixed rates can be sold with power to annul 
all incumbrances (sec. 165). Occupancy holdings are ordinarily sold 
with power to annul all incumbrances (sec. 166) ,* but the Local 
Government has power to direct by notification in the official Gazette 
that occupancy holdings or any specified class of occupancy holdings 
in any local area, put up for sale in execution of decrees for rent due 
on them, shall be sold subject to registered and notified incumbrances 
(sec. 168). So far the Local Government has not issued any such 
notification. 

Effect of non-registration of documents required to be 
registered. — Section 49 of the Registration Act enacts that no docu- 
ment required by 'section 17 to be registered shall affect any immoveable 
property comprised therein, or be received as evidence of any transaction 
affecting such property unless it has been duly registered, and under* 
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sec pi of the Evidence Act secondary evidence of the contents of such 
a dc^ument is inadmissible (Jlfa» Mahini Dcisi v. Bhhen Mciyi Dasi^ 7 
W. R., ri2; Omarv, Abdul Gkafur^ 9 W. R., 425; Rahtnatullah v. 
Sat^lullakt 10 W. R., F. B., 51 ; i B. L. R., F. B., 58 ; Ram Kumar Man- 
dal V; Brajahari Mirdha^ 10 W. R., 410 ; 2 B. L. R., .A. C., 75 ; Kahulan 
V. Shimsher Ally ii W. R., 16 ; A^ala Chand Mandal v, Gopal Chandra 
Ehaitacharji^ 12 W. R., 163 ; Uinonath Mukhurji v. Debnath Malliky 
S B, L. R., App., I ; 13 W. yy] \ Futeh Chand Saku\. Lilambar 
^Singh Dasy 9 B. L R., 433 ; 14 Moo. I. A., 129 ; 16 W. R, P. C., «6 ; 
CroU^die V. Ktilar Ckaudhn^ 21 W. K y yyj ; Shiba Sundari Debyav. 
Saudamini Debyay 25 W. R., 78 ; Ram Chandra Haidar v. Gobinda 
Chandra SeUy i C. L. R , 542 ; Hurjivan Virji v. Jamsetji Nowrojiy 9 
Bora., 63 ; Nany^ali v. RamaUy 7 Mad., 226 ; Sambayya v. Gan^ayyay 13 
Mad., 308 ; Parashram v. Ganpaty 21 Bom., 533^ 

A lease which is by law required to be registered cannot, if unregis- 
tered, be received in evidence, even of the tenant’s personal liability 
thereunder {Martin v. Sheo Ram Laly 4 All, 232). But when the right 
of the landlord is admitted, and the rate of the rent is not disputed and 
the only question is as to payment, a suit for arrears of rent should not 
be dismissed for want of registotion of the defendant’s kabuliat {Reza 
AH V. Bhikan KhaUy 7 W. R., 334 ; Dinonath Mukhurji v. Debnath 
Malliky 14 W. R., 429). If a contract of letting is for want of registra- 
tion ineffectual, the landlord is not debarred from giving other evidence 
of a tenancy and requiring the Court to adjudicate on his right to eject 
{:Venkaiagiri zamindar v. Raghavuy 9 Mad., 142). A tenant can prove 
his tenancy without proving his lease, if he has one, which is inadmis- 
sible for want of registration {Surath Narain ImI v. Catherine Sophiay 
X C. W. N., 248 ; Siianath Pal v. Kartik Garuiy 4 C. W. N., Ixii ; 
Fazil V, Rezamuddiny 6 C. W. N., 916 ; see also Kedarnath Joardar v. 
Sharafunnissay 24 W, R., 425 u An unregistered document, if followed 
up by delivery of possession, may be used as evidence of that possession 
{Gopi Chand v. Liakat Hossein, 25 W, R., 211). In a suit for a breach 
of a covenant to register contained in an unregistered mortgage deed, 
the defendant cannot plead the non-registration of the instrument for 
the purpose of protecting himself. Such, a deed is admissible in evi- 
dence for a collateral purpose without being registered (Sham Narain 
Lai v. Khimajit Matoe, 4 B. L. R, F. B., i ; 12 W. R., F. B., ii ; 
Manmothonath De v. Srinath Ghoshy to W. R., 107 ; Nagappa v. Devu , 
14 Mad., 55 ; Raja of Venkatagin v. Narayana Redth\ 17 Mad., 456 ; 
Magniram v, Gurmukh Raiy 26 Calc., 334). An unregistered 
document requiring registration as affecting an interest in land is admis- 
sible in evidence for any purpose for which registration is collateral 
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\hacHmipai Singh Dugar "v. Kh<drat Ait\ 4 B. L. R., F. B,, 18 ; 12 
R., F. B;, II j S/n 6 Praslui Das v. Annapurna^ I2 W. R,, 435 ; 3 ^ B. L. 
R., A. C., 451 ; Alfatunnissa v. Hussain Khan^ 9 Calc., 520 ; 12 C. L» 
R., 209 ; Khushah v. Bikafi Lal^ 3 All., 523 ; Subramaniam v. Perumal 
18 Mad., 454 ; v. DaUa% 19 Bom., 36; Vani v. Bani^ 

20 Bom., 553). But this is only wlicn the transaction is divisible, as 
when upon a loan 6f money it is agreed (i) that the loan shall be 
secured by a bond containing a covenant for repayment of the sum 
advanced : and also (2) that certain designated property shall be hypo- 
thecated as collateral security for the repayment of the loan {Krishna 
Lall Ghosh V. Bonomali Rai^ 5 Calc., 61 1 ; 5 C. L. R., 43 ; Bengal Bank- 
ing Corporation v. Mackerttrh, 10 Calc., 31$ ; Sheo Dial y, Prag Dat 
3 All., 229 ; Gaur Charan Sarma v. Jinnat Ah\ ii C. L. R., 
166 ; Lackman Singh v. Kesri^ 4 All., 3), and when the transaction 
is indivisible, the unregistered document is inadmissible in evidence 
{Matangini Dasi v Ramnarain Sadkkan^ 4 Calc., 83 ; 2 C. L. R., 428 \ 
Raju Balu v. Krishnara%> Ram Chandra^ 2 Bom., 273 ; Venkatrayudu 
V. Papi^ 8 Mad., 1S2 ; Gurunath Shrinivas Desai v. Chenbasappa^ 
18 Born., 745). In two cases it has been held that when the plea as^ the 
inadmissibility .of evidence for want of registration has not been taken 
in the Court below, it cannot be allowed in second appeal {Girish 
Chandra Rai Chaudkri v. Amina Khatun^ 3 B. L. R., App., 125 ; Currie 
V. Chatty^ II W. R., 520). But these two rulings are of date prior to the 
passing of sec. 49 of the Registration Act, and would not 'appear to be 
now good law. In another case it has been held that a Court is bound 
in regular appeal to entertain an objection that a document is invalid for 
want of registration, even though no objection may have been raised to 
its admissibility in the Court below {Basawa v. Kalkapa^ 2 Born., 489). 

Conflict between registered and unregistered deeds:— 
Sectioni 50 of the Registration Act provides that documents of certain 
specified kinds, if registered, shall take effect as regards the immoveable 
property to which they relate against every unregistered document relat- 
ing to thp same property, and not being a decree or order, whether such 
unregistered document be of the same nature as the registered document 
or not. The provisions of thi| section are of much less importance than 
they were before the passing of the Transfer of Property Act, sec. 54 of 
which Act “virtually abolishes optional registration” (per Garth, C. J., 
n Narain Chakravartti v. Dataram Rai^ 8 Calc., 597 ; 10 C. L. R., 241). 
The only deeds affecting the interests of landlords or tenants in regard 
to which there can now be a conflict between registered and unregister- 
ed deeds are leases of immpveable property for a term not exceeding 
one year, leases specially exenl|)ted by Government under sec. 17 of 
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the Registration Act, and mortgages of immoveable property of lest 
than Rs* loo in value. Registered deeds of these classes must prevail 
9ver unregistered deeds, whether accompanied by possession or not, 
except when the lessee or mortgagee under the subsequent deed 
has taken with notice of the prior deed, in which case the prior 
deed will prevail {Adu/ Hussain v. Raghu Nath Sahuy 13 Calc., 70. See 
also Fazladin Khan v. Fakir Mahomed Khan^ 5 Calc., 337 ; 4 C. 
L. R., 257 ; Narain Chakravartii v. Daiaram Rai^ 8 Calc., 597 ; 10 
C. L, R., 241 ; Bimaraz v. Papaya^ 3 Mad., 46 ; Kondayya v. Guru- 
vappa^ 5 Mad., 139 ; Muthanna v. Alibeg^ 6 Mad., 174 ; Kadar v. Ismail^ 
9 Mad., 1 19 ; Krishntimma v. Suranna, 16 Mad., 148 ; Shivram v. Genu^ 
6 Bom., 515; Hathising Sobhai v. Kuvarji Javiier^ 10 Bom, 105; 
Trikam Madhav Shet Harjivan Shet^ 18 Bom., 332 : Diwan Singh 
\,Jadho Singh^ 19 All., 145). In one case, following Wyatt v. Barwelly 
(19 Ves., 432), it has been said that it is only when notice of a prior con- 
veyance of which registration is not compulsory is so clearly proved as to 
make it fraudulent in the purchaser to take and register a conveyance in 
prejudice to the known title of another that the registered deed will be 
suffered to be affected {Bhalu Rai w.Jakhu Rai^ u Calc., 667. See also 
Narasimulu v. Somanna, 8 Mad., 167). In another case it has been 
ruled that although the mere fact of possession having been taken by a 
purchaser under an unregistered conveyance is insufficient ofitsel/ to 
establish a good title to a property as against a subsequent registered 
purchaser, and is not conclusive evidence of notice as against him, yet 
in the majority of cases such possession is very cogent evidence of notice 
{Nani Bibi v. Hafieulla, 10 Calc., 1073. also Dino Nath Ghosh v. 
Aulakmani Debi^ 7 Calc, 753; 10 C. L. R, 129; Lakshman Das 
V. Dasrai, 6 Bom ., 168 ; Dandayu v. Chemhasapa^ 9 Bom., 427 ; Moiesh- 
war Balkrishna v. Dattu^ 12 Bom., 569 ; Ram Autar v. Dhanauri^ 

8 AIL, 540 . « 
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CHAPTER II. 

Classes of Tenants. 

' 1 ^ 

often. 4. There shall be, for the purposes of 

““**• this Act, the following classes of tenants, 

(namely) ; — 

(1) tenure-holders, including under- tenure-holders, 

(2) raiyats, and 

(3) under-raiyats,«that is to say, tenants holding, 
whether immediately or mediately, under raiyats ; 
and the foll ow in g c lasses of raiyats. (namely) : — 

(а) raiyats holding ajSi fixedm^ which expression 

means raiyats holding either at a rent fixed in 
perpetuity or at a rate of rent fixed in per- 
petuity, 

(б) occupancy -raiyats, that is to say, raiyats hav- 

ing a right of occupancy in the land held by 
them, and 

(c) non-oecupancy-raiyats, that is to say, raiyats 
not having such a right of occupancy. 

Extended to Qrjssa (Not,, Sept, loth, 1891). 

In addition to the classes of raiyats mentioned in sub-section (3), there 
is also ano ther clas s viz., sgttled_raiyats, i raiyats who have for a 
period of twelve years held as raiyats lands situate in any village {^idk 
sec. 20 and no te thereto) . * 

6. ( 1 ) “Tenure-holder” means primarily a person 
Meaning of wbo has acquired from a proprietor or 

hoM^” aiid 6*0™ another tenure-holder a right to 
‘•raiyat." hold land for the purpose of cplleOting 
rents or bringing it under cnllavation by establishing 
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tenants on it, and includes also the successors in 
interest of persons who have acquired such a right. 

(2) “Raiyat” means primarily a person who has 
acquired a right to hold land for the purpose of culti- 
vating it by himself, or by members of his family, or 
by hired servants, or with the aid of partners, and 
includes also the successors in interest of persons who 
have acquired such a right. 

Explanation . — Where a tenant of land has the 
right to bring it under cultivation, he shall be deemed 
to have acquired a right to hold it for the purpose of 
cultivation, notwithstanding that he uses it for the 
purpose of gathering the produce of it or of grazing 
cattle on it. 

(3) A person shall not be deemed to be a raiyat 
unless he holds land either immediately under a pro- 
prietor or immediately under a tenure-holder. 

(4) In determining whether a tenant is a tenure- 
holder or a raiyat, the Court shall have regard to — 

(a) local custom ; and 

(b) the purpose for which the right of tenancy 
was origitially acquired. 

(5) Where the area held by a tenant excee ds o ne 
hundred standard bighas, the tenant shall be prgsum- 

ed to be a tenure-holder until the contrary is shewn. 

Extended to Orissa (Not., September loth, 1891). Sub-section (i) 
has been extended to the Chota Nagpur division, except the district of 
Manbhum (Not,, Feb. 9tb, 1903). • 

Meailing of ” tenure holder ” and ** raiyat.*'— The Select 
Committee in their report on the Bengal Tenancy Rill, 1883, explained 
that in this section they had “endeavoured to describe, rather than to 
define, each class,” as in their opinion “ any attempt to frame a rigid 
definition of either class would tend to create rather than to remove 
difiicuUies.” (Selections from papers relating to the Bengal Tenancy 
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Act, 1885, p. 231). The description given is, however, in accord with 
the rulings of the High Court on the subject under the former rent law. 
See Dkanpat Singh v. Guman Singh^ W. R., Sp. No., 1864, Act X, 61 ; 
Gopi Mohan Eat v. Shib Chandra Sen^ i W. R , 68 ; Ram Mangal 
Ghosh v. Lakhi Narain Saha^ i W. R., 71 ; Karu Lai Tkc^t 
v. Lackmipat Dugar^ 7 W. R., 15; Uma Ckaran Datta v. Uma Tara 
Dibt, 8 W. R., 181 ; ICa/i Charan Singh v. Amiruddin^ 9 W. R., 579 ; 
and Durga Prasanno Ghosh v. Kali Das Datta^ 9 C. L. R., 449. In the 
last mentioned case it was pointed out by Field J., that “ the only test 
of a raiyati interest which can be applied in the present state of the law 
is to see in what condition the land was when the tenancy was created. 
If raiyats were already in possession of the land, and the Interest created 
was a fight, not to the actual physical possession of the land, but to 
collect the rents from those raiyats, that is not a raiyati interest. If, 
on the other hand, the land was jungle or uncultivated or unoccupied, 
and the tenant was let into physical possession of the land, that would 
be a raiyati interest ; and the nature of this interest so created would 
not, according to a number of decisions of this Court, be altered by the 
subsequent fact of the tenant sub-letting to under-tenants.” 

The mere fact that a person has acquired from a proprietor or from 
another tenure-holder a right to hold land for the purpose of collecting 
rent is not sufficient to prove that he is a tenure-holder within the 
meaning of the Bengal Tenancy Act. It must be proved that the land was 
let for agricultural or horticultural purposes {Umrao v. Mahomed Rojabiy 
27 Calc., 205 ; 4 C. W. N., 76). The description of a property as a 
“jote” does not necessarily show that it is not a tenure, and that it is 
simply a cultivating “jote” or holding {Nawab AH v. Hentanio 
Kumari^ 8 C. W. N., 117. A tenancy which was originally created for 
the purpose of cultivation and not collection of rent was held partly 
nij’jote and partly let out to tenants ; held, that this did not change 
the original character of the grant which was raiyati, even in respect of 
the portion let out {Baidya Nath Mandat v. Sudharam Misn\ 8 C. W. N,, 
751.) A tenant holding land and paying as rent therefor a sum of money 
exceeding one hundred rupees per annum \Syfor the purposes of assess- 
ment under the Cess Act^ a tenure-holder and not a cpitivating-raiyat 
(Caspersjs v. Kumar Singh, 5 C. W. N., 535\ A sari-peskgi lease is 
hot a mere contract for the cultivation of the land at a rent, but is 
a security to the tenant for his money advanced {Bengal Indigo Co* v. 
Raghubar Das^ 24 Ca|^; 272 ; L. R., 23 I, A, 158 ; i C. W . N., 83)* 
It is only in cases of mere contracts for the cultivation of .land let that 
the deed, which might be called a sf^i-peshp, would create a raiyati 
interest {Ram Kkelawan Rai v. 2 C. W. N., 758). But 
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a raiyai by taking a mr 4 ^pesh^%\t'dst of land of which he was previously, 
or was ^ then put in possession as a raiyat does not lose his raiyati 
status ;:br divest himself of his right to acquire an occupancy right 
in land {Ramdhati Singk v. Mackenzie^ 10 C. W. N., 351). A person 
may haye originally acquired a large tract of land ostensibly with the 
objeii^t ^f cultivating it himself, or by his servants or members of his 
family, but may convert himself, so far, as third persons are concerned, 
into a rent receiver, and give those persons the right of remaining on 
the land as occupancy ra\ysits (Mohesk Jka v, Manbharan Mia^ 5 C. L. 
J.. 5»X 

Fiurmers of Government estates when tenure-holders 
The farmer of an estate, which is the property of Government is a 
tenure^'holder under the Bengal Tenancy Act, the payment which he 
makes being rent, as defined in section 3 (5), and not revenue. His 
lease cannot therefore be cancelled. It can only be determined by his 
ejectment decreed in a regular suit, *and a condition in his lease per* 
raitting cancelment without a suit could not be enforced [sections 66, 
89, and 178 (i) (^•)]. The farmer of an estate belonging to a recusant 
proprietor, on the other hand, takes the place of the proprietor in enter- 
ing into an engagement with the Government, and thus pays land 
revenue instead of rent. He is not therefore a tenure-holder and his 
lease may be put an end to by cancelment on default, if it contains a 
stipulation to that effect (Bd. of Revenue’s C. O., No. 9 of Sept, 1893).^) 

Bub^aeotion (4), clause (b). Purpose for which tenancy was 
acquired.— The definition of raiyat” given in this section is not 
exhaustive, and there is nothing in it to exclude a person who has taken 
tai^d for horticultural purposes {ffari Ram w, Narstngh Lai,, 2i Calc., 
j(29). A raiyat does not become a middleman simply because, instead 
of cultivating the land, he erects shops on it and takes profits from the 
shop-keepers (KhajurunnUsa v, Ahmed Rezah, ii W. R^, 88). Where 
land has with the consent of the landlord ceased to be agricultural and 
the tenant has since built a homestead or used part of it for tanks or 
gardens, the nature of the tenure (i. r., tenancy) is not thereby changed 
{Prasanno Kumar Chaturji v. Jagarnath Basakh^ 10 C. L. R,, 25), But 
the lessees of ^ land leased for building pilrposes and for the establish- 
ment of a coal depot are neither tenure-holders, raiyats, nor under*raiyats, 
and lands demised for such purposes do not come within the purview of 
thigi Act {Rani^mj Coal Association i, Jadunath Calc., 489), 

Bights as a raiyat can be acquired upder a trespasser. 

as a raiyat can be acquired, though the raiyat has been let into 

(1) SM Bowrd of Rovonuo’B Sumy.fcnd Sottlenient M^nuaT, D., cllx. 
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lapd by a person who is found to have no title> and, therefore, to be 
n 'trespasser, It is immateriai whether the raiyat was let into the fond 
before or after the passing of this Act {Mo^m Chandra Saha v. 
Ifazari Paramanih, 17 Calc , 45 j BfnodJM J;mM£M^y, KaiH ■ 
minih, 20 Calc.. 7 o 8 ). But . the tenant must have entered on the land 
under the de facto proprietor, who is not the real owner, in good faith 
[Piari Mohan Mandal v. RodhiSa Mohan Hasrcc, 8 C. W. N., 315) ; 
Upendra Chandra Bhaitackarya v. PraM Chandra Pradhan, 8 C. W. 
N., 3:0}, See note to sec 3 (3), p, 24. 

Sub^tion (6). Area of tenanoy.—The owners of an indigo 
factory who have held land considerably in excess of the limit prescribed 
in sub'Section (5) of this section, under successive leases for more than 
twelve years, are not raiyats, either *' occupancy” or '‘non>occupancy,” 
within the meaning of the Act [Bengal Indigo Company y. Rt^hnbar Das, 
24 Calc., 172 ; L. R., 23 1 . A, 158 ; 1 C. W. N., 83). The gypi^umption 
arising, under sub-section (s) is a rebuttable one ap4,inay„be rebutted by 
the terms of the document creating the lease [Surtndra Nath Sen v, 
Baroda Kanta Sircar^ 10 C. W. N., cbdv). But is not sufficiently 
rebutted by the fact that the kabniyat executed by the tenant is on 
a printed form intended for cultivators or that in a receipt for rent given 
by the landlord to the tenant, the latter is described as a raiyat [Qolml 
Mandar v. Podmanand Si*^h, 29 Calc, 707 ; 6 Ci W. N., 825). 
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Enhancement of rent 


Enhancement 
qf rent, Tenure 
held sinoe Per- 
manent Settle- 
ment liable to 
enhanoeme nt 
only in certain 
oases. 


6 . Where a tenure has been held 
f rom t he time of the Permanent Settle- ’ 
ment, its rent shall not be liable to en- 
hancement except on proof — 


(a) that the landlord under whom it is held is en- 
titled to enhance the rent thereof either by 
local custom or by the conditions under which 
the tenure is held, or 

{b) that the tenure-holder, b y re ceiving reductions 
of his rent, otherwise than on account of a 
diminution of the area of the tenure, has sub- 
jected himself to the payment of the increase 
demanded, and that the lands are capable of 
affording it. 

fenare-boldere’ rents may also be increased on the ground 
of inmreaee in area —This section is founded on the provisions of 
cl r, sec. 5t of Reg. VlII of 1793, which is repealed by this Act (see 
Sch. 1 ). It must be read along with sec. 52 of this Act, which lays down 
that every tenant shall be liable to pay additional rent for all land proved 
by measurement to be in excess of the area for which rent has previous- 
ly been paid by him, and shall be entitled to a reduction of rent in 
respect of any deficiency proved bv measuretnent to exist in the area of 
his tenure or holding as compared with the area for which rent has been 
previously paid by him ; so that the tenure-holders to whom this section 
applies, vis., tenure-holders holding from the time of the Permanent 
Settlement, but not at a fixed rent, or fixed rate of rent, are liable to have 
their rents increased on the ground of an increase of area, as well as on 
the grounds mentioned in this section. Tenure-holders and rai^ats 
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holding at fixed rents ot^fixed rates of rent from the time of the Perma* 
nent Settlement are liable to have their rents increased only on the ground 
of an alteration in the area of their tenures or holdings (section 50), 

No notices of enhancement required.— The section does not 
require the issue of notices of enhancement, as the former law did. 
This is the result of the recommendation of the Rent Commission, who 
said : It will be important to mention that we have dispensed with the 
notice of enhancement which is required by the present law and which 
was also required by the old Regulations in force before 1859. Such a 
large percentage of enhancement cases have failed, because it was not 
found that the notice had been served, or because the notice was defective 
in form, that it has appeared to be highly expedient to do away with a 
detail, the practical result of which has been to delay and impede a 
decision of the real question at issue between the parties. We have 
accordingly made the institmion of the enhancement suit to be notice 
to the tenant.” (Rent Commission Report, vol. I, p. 34, para 63). 

Clause (b). Reductions of rent entitling landlord to 
enhance.— The third ground of enhancement mentioned in -section 51 
of Reg. VIII of 1793 was that the talukdar^ by receiving abatements | 
from his jama^ had subjected himself to the payment of the increase 
demanded. It was held that a plaintiff was not entitled to enhancement ' 
under this clause, merely because the rent had become less by degrees 
{Naho Krishna Mazumdar v. Tara Mani^ 12 W. R., 320), and that it was 
necessary for the zamindar expressly to state when and for what reason 
the ialukdar had received an abatement of his jama^ and had thereby 
subjected himself to the payment of the increase demanded (Nahj 
Krishna Basu v. Mazamudin Ahmad^ 19 W. R., 338). ‘ 

Proof of ezietenoe of tenure at time of Permanent Settle* 
ment.— In a suit for arrears of rent at an enhanced rate, even if the 
defendants can show that they are dependent talukdars^ sec. 5 1 of Reg. 
VIII of 1793 apply to them, unless they can distinctly prove <that 

their tenure existed and was capable of being registered at the date of 
the decennial settlement {Iskan Chandra Banurji v, Harish Chandra 
Saha^ 24 W. R., 146). But it is not necessary to show that it was 
“ registered ” at the time o& the decennial settlement ; it is sufficient to 
show that the tenure existed and was capable of being registered at that 
time {Bama Sundari Dasi v. Radhika Chaudhrain^ 13 W, R., P. n ; 

4 B. L. R., P. C, 8 ; 13 Moo, I. A., 248 ; Nil Afani Singh v. Ram 
Chakreevarttiy 21 W. R,, 439)- The fact of the mention of a tenure in 
a jamabandi paper prepared seven years before the decennial 
settlement is presumptive evidence of its existence twelve years before 
the decennial settlement {Romesh Chandfa D^tta v. Madhu Sudhdn 
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5 W. R.^ 252}, On the other hand, the fact that a taluk in 
npt petitioned in the decennial or quinquennial settlement as suc^iand that 
the lii^ds are included in the decennial settlement as part of the samin 4 ari 
does hot adbrd any strong evidence against the existence of the taluk^ for^ 
being only a shikmi taluk^ Paying rent to the samindar^ the Mukdars 
were not required to mention it, nor was it necessary for the samindar 
to doeo ( Wise V. Bhubanmayi Debi^ 10 Moo I. A , 174 ; 3 W. R., P. C, S)* 

A . decree of the Sudder Dewani Adalat in 1805 declared that a taluk 
was dt to be separated from the zamindari^ of which it had origimly 
been part, according to the provisions of section 5^ Regulation VI H 
of 1793. The decree, directed that until separation rent should be paid 
by the talukdar to the zamindar according to the jama already assessed 
upon the taluk^ this revenue to be, on the separation being effected, 
deducted from that assessed upon the zafftindarL Proceedings with a 
view to separation then continued, but litigation and delays ensued with 
the result that no separation had been effected when suits were instituted 
in 1882 and 1883, in which the holders of shares into which the zamindari 
had been partitioned claimed to enhance the rent on the taluk. It was 
held that the decree of 1805, acted upon for many years, was conclusive 
that the taluk was not dependent on the zamlndari^ but was an independ- 
ent one within section 5, Regulation VIII of 1 793 and that, therefore, 
the zamindars had no right of enhancement (Hemanta Kupnari Debt v. 
Jagadendra Nath Rai^ 22 Calc., 214 ; L. R., 21 I. A., J31). 

Burden of proof. —A dependent talukdar has to establish his 
title by the strictest proof against one coming in by purchase at a sale for 
arrears of revenue {Gopal Lai Thakur v. Tilak Chandra Raiy 3 W. R., 
P. C., I ; 10 Moo. I. A., 183). Ppof of existence of the tenure from the 
timt of the decennial settlement is sufficient to bar a suit for enhance- 
ment, when the plaintiff is not an auction-purchaser : when the plaintiff is 
an auction-purchaser, he must show when he purchased, before he can 
insist upon direct proof of the existence of the tenure twelve years before 
the decennial settlement {Ropnesh Chandra Vatta v. Madhu Sudan 
Chakravartti, 5 W. R., 252). In a suit for enhanced rent of a taluk^ the 
existence qf which as a* ancient taluk is undoubted, and in which the 
only question is whether the rent is fixed or v^ariable, the onus is first on 
the defendant to prove that he has held at a uniform rent for 20 years, 
and (if the defendant prove so much), then, pn the plaintiff to prove that 
the ifent has varied since the Permanent Settlement (R^hm^ni Debya v. 
Haranath Rai^ 1. W. R., 280). When a tenure^hqlder has proved that 
his tenure is a dependent taluk within the meaning of the 5i;st section 
ofReg. Vlllof 1793) ^he burden is cast upon the ^ phuhtiff iamindar 
19 that the rentes variable {Bama Sun^kui iBmi m Ritidkiht^ 
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CAaudtrainy t$ Moo. I. A., t4fi ; 4 B. L. R., K C> H ; 13 W. R., P* C., 
ti). ]o 4 suit for enhaocetnent of rent in respect of land which the 
defendant claims to hold as a dependent the onus is upon the 

zaotindar tO show that the land was included in the znmindarizx the time 
of the Permanent Settlement {Ahmmllah v. Bassarat Ali Cka$id/in\ 
ioCalc,920'. A defendant having admitted that he is a tenant, the 
onus is open%lm to show that his tenancy is such as he sets up, namely, 
a permanent tenancy at a rate which cannot be enhanced {Khettra 
Ktisina Mitra v, Dinendro Namin Rai^ 3 C. W. N., 202). 

Tenures not held from the time of the Permanent fettle* 
ment.— The Act is silent as to the grounds on which the rent of tenures 
not held from the time of the Permanent Settlement and not held at a 
fixed rent or rate of rent can be enhanced. There would seem to be no 
legal restrictions on the enhancement of the rent of such tenures, except 
such as are imposed by the terms and conditions of the deeds under 
which the tenures are held. (See Bama Sundart Dasi v. Rad/iika 
Ckdudhrain^ 1 W. R., 339 ; Kalidhan Banurji v. Romish Chandra Datia^ 

3 W. R., 172 ; Bharat Chandra Aich v. Gaur Mani Dast\ ii W. R., 31 ; 
JCasimudin Khondkkar v. Nadi Ali Tarafdar^ 11 W. R., 164 ; Satyanand 
Ghosal V. Haro Kishor Dalla^ 1 5 W. R., 474). 

A fractional oo-eharar cannot enhance.— This section is 
subject to the provisions of sec. 188 of this Act, which provide that joint 
landlords in doing anything which the landlord is under the Act required 
or authorized to do must act collectively or by a common agent. Com* 
pare Syama Charan Mandal v. Saim MoUak^ (1 C. W. N., 415), 

7. (1) Where the rent of a tenure-holder is liable 
to enhancement, it may, subject to aryf \ 
hancen^t of contract between the parties, be enheme-' 
wnt of touuree. l imit of the c ustom a ry, rate 

payable by persons holding similar tenures in the 
vicinity. 

(2) Where no such customary rate exists, it may, 
subject as aforesaid, ‘ be ehbanced up to such limit as 
the Court thinks fair and equitable. 

(3) In determining what is fair and eqqittdde, the 
Court shall not leave to Uie tenure-holder as profit 
l ess than ten csn^ttm of the balance #^hrs- 
maira after dsductiiig from the ^ss rents |iayaU:e 
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to 81m the expenses of collecting them, and shall 
havi regard to — 

(a) the cir cumst ances under_which the tenure^was 

created, for instance, whether the land 
comprised in the tenure, or a great portion 
of it, was 6rst brought under cultivation 
by the agency or at the expense of the 
tenure-holder or his predecessors in inter- 
est, whether any fine or premium was paid 
on the creation of the tenure, and whether 
the tenure was originally created at a spe- 
cially low rent ^or the purpose of reclama- 
tion ; and 

(b) the impr ovem ents, if any, made by the tenure- 

holder or his predecessors in interest. 

( 4 ) If the tenure-holder himself occupies any 
portion of the land included in the area of his tenure, 
or has made a grant of any portion of the land either 
rent-free or at a beneficial rent, a fair and equitable 
r^t shall be calculated for that portion and included 
in the gross rents aforesaid. 

Extended to Orissa (Not., Oct. 17th, 1896). 

Onus of proof. —In a suit for enhancement of rent of a tenure 
under sec. 7, it is for the plaintiff to start his case by proving that the 
existing rate was below the customary rate payable by persons holding 
similar tenures in the vicinity, or that it was not fair and equitable, before 
the onus can be shifted to the defendant, to pyove that the existing rent 
was fair and equitable {//em Chandra Chaudkuri v. Kali Prosanna 
BMduriy 26 Calc., 832 ; 8 C. W. N., i). 

lAmitsof enhancement of rent of tenures.— The expression 
** csstomary rate ” is substituted in this section for that of “ pargana 
rate,” to be met with in the decisions under the Regulations, and which 
app^S tobe founded on the provisions of cl. 2., sec. 60 of Reg. VIII 
of of sec. 5, Re^. XL IV of 1793. Rent Commission 
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proposed that the tenure-holders’ profits should in no case exceed thirty 
per cent, but that the enhanced rent should not be more than double the 
previous rent. These proposals were not accepted by the Legislature, 
and under the provisions of this section a tenure-holder is now entitled to 
a profit of at least to p. c., after deducting the expenses of collection, but 
he may get as much more as the Court thinks fair and equitable. As 
pointed out by the Rent Commission, the rule that a profit of to p. c. 
should be left to the tenure-holder is founded on the provisions of section 
8 of Reg. V of i8i 2. “ This section was repealed by Act X of 1859, but 
by some oversight m provision was substituted by this Act, though the 
principle as being fair and equitable in itself and u^ual by reason of the 
provisions of the Regulation was on occasions acted upon by the Courts 
after that Act was passed.’’ (Rent Commission Report, Vol. I, p 27, 
para. 51) In Ram Kumar Sinf^h v. Watson Co.^ 9 C. W. N., 334, it 
was held on a construction of the kabulyat executed by the defendants 
that their liability to pay an enhanced rent was not restricted by its 
terms. The rent assessed by the lower Court in this case amounted to 
70 per cent, on the net assets after deducting collection charges, 
and, therefore, 30 per cent, was left as the tenure-holder’s net 
profits ; but the rent was trebled. It was held that the rent thus settled 
was larger than what was fair and equitable. 

8- The Court may, if it thinks that an immediate 
increase of rent would produce Hardship, 

Fovrer to *■ T" n v 

order gradual direct that th® en hanc ement shall ^ pe 

enhanoeraent. i , • , -- . , 

gradual ; that is to say, that the rent 
shall increase yearly by degrees, for any number of 
years not exceeding five, until the limit of the en- 
hancement allowed has been reached. 

A similar provision is made in sec. 36 wiih regard to the enhancement 
of occupancy raiyats’ rents. 

9 . When the rent of a tenure-holder has been 
Bent onoeen- ©nhaneed Jby the Court or by contract, it. 
fOT again enhanced by the Court 

fifteen years. d uring the fifteen years next foll owin g 
the date on which it has been so enhanced. 

Compare ss, 29 (c) and 37 (i) relating to enhancement of oep^j^arrey 
raiyats* rents, ' , - 1: 
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Other incidents of tenures. 

iO> A holder of a permanent tenure shaU not - be 
OAer incidaun ejected by his landlord except on the 
^nnanent ground that he has broken a condition 
breach of which he is, under the 
ejeijtment. terms of a Contract between him and his 
landlord, liable to. be ejected : 

Provided that where the contract is made after 
^the commencement of this Act, the condition i s con - 
sistent with the provisions of this Act. 

Permanent tenures how created.— Tenures become permanent 
(i) by express provision of law,^ as in the case patni and other similar 
taluks ; (2) by contract ; and (3) by custom or the course of dealing there- 
with (Field^s Rent Law Digest, p. 25, art. 18). 

Tenures permanent by contract.— A grant containing the words' 
** f rom ge neration to generation” clearly creates an absolute and heredi- 
tary fmkarari grant {Himmat v. Sonit Koir^ 15 W. R., 549 ; i Calc, 
391). ittm patni Jaluk^^ prima fade a hereditary tenure 

{Tarini Ckafptn GanguU v. IVtftson &* Co.^ 3 B. L. R., A. C., 437 ; 12 W. 
R,^ 413). The word ^^taluk^^ by itself in the absence of evidence to the 
,$^];rary implies a permanent intetist {Krishna Chandra Gupta v. Safdar 
' Aliy 22 W. R., 326). A muk( ^a ri isHmrari tenure is a permanent tenure 
(Manoranjan Singh v. Lilanand Singh^ 84; Lakho Koer v. 

Krishna Rai, 3 B. L. R,,^A. C., 226 ; 12 W. ]^f, 3)* The use of the 
^oxA^^istimrari*^ by itself shows an intention that a lease shall be 
perpetual and implies its hereditary character {Kuranakar Mahanti v. 
NiUsdhro Chaudhuri^ 5 B. L. R., 652 ; 14 W. R., 107). The word 
nmkarari in a sandd does not necessarily imply perpetuity {Govimment 
Bengal v. /a^r Hussain Khan^ 5 Moo. I. A., 467 ; Parumwar Pratab 
Singh y. Padmanand Singh^ 15 Calc, 342); but it may do so {Bilas 
Mani Dasi v. Shea Prasad Singh^ 8 Calc, 664 ; 11 C. L. R., |yf5 ; L. R., 
9 1. A., 33) ; and in order to decide whether* a nmkarari lease is here- 
ditary or not, the Court must consider the other terms of the instrument"^ 
under which it was granted, the circumstances under which it was 
made, and the intention of the parties {Sheo Prasad Singh v. Kali 
Das Singhs 5 Calc,, 543}. It may, however, be doubled whether the 
words *^mnkarari istimrari** mean permanent jd^^ingthe life of the 
pei^ ito whom the tenure is granted or pimanent' as regards 
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hereditary descent {Lihnait4 v. Mimoranfm Singh^ 13 B. L* E^s 
134). The words ** mukararP^ \ti a pattah grantmg' landdd 
not of theniselves denote that the estate granted is an estate of inherit 
tance [Tuhi Prasad Singh v. Mans Narain Singhs iz Calc, U7 ; L. R. 
12 L A., 205), or a perpetual hereditary estate {Bml Prasad Kpert y, 
Dudh Nath Rai^ 4 C* W. N., 274 ; 27 Calc, 156 ; L. R., 26 L A., 216.) 
The words do not convey an estate of inheritance, but such an 
estate can be created without the addition of any other words, the cir- 
cumstances under which the lease was granted and the subsequent con- 
duct of the parties beihg capable of showing the intention with sujhcient 
certainty to enable the Court to ' hold that the grant was perpetual. 
{Narsingh Dyal Baku v. Ram Narain Singh^ 30 Gale., 883) See alsq^ 
Agin Bind Upadhya v. Mohan Biktam Saha^ (30 Calc., 20 ; 7 C. W. N*, 
314). The words tikka 'mokto'' are not tantamount to maurasi or 
istimrari and do not confer a permanent or hereditary lease at a fixed 
rate {Nafar Chandra Skaha v.Jai Singh Bharah\ 3 W. R., Act X, 144). 
If a grant be made to a man for an indefinite period, it enures generally 
ipeaking for his life-time and passes no interest to his heirs, unless there 
are some words showing an intention to grant a hereditary interest. That 
rule of construction does not apply, if the term for which the grant is 
made is fixed or can be definitely ascertained {Lekhraj Rat v. Kankya 
Singh^ 3 Calc, 2104 L. R., 4 I. A., 223.) A grant of a village for main- 
tenaji^e is/r/w<i, resuntable on the 4 cnth_ of. the grantee {Beni 
Prasad Koeri v. Dudh Nath Rai^ 4 C. W. N., 374 ; 27 Calc., 156 ; L 
26 L A., 216; Rameshar Baksh Singh v. Ar/un Singh^ L. R.^ 2lS 
I.A., lO 

Tenurea parmaneat by custom or oourae of dealing,— The 

howlas and nim-how!as of B ikarganj and the jotes of Hangpur are (hgr, 
custom) hereditary tenures {/faro Mohan Mukkurji v. Lalan Mani Dasi^ 
l W. R., 5 ; Jagat Chandra Rat v. Ram Narain Bhattacharji, i W. R. 
126). S3 are the surbirakari tenures of Cuttack {Sadanand MdhanU v. 
Nauraian Mahanti^ 16 W. R , 289 ; 8 B. L. R., 280.) 

In order to determine whether a pattah granted by a zamindar con- 
veys an estate for life only, or an estate of inheritance, it is necessary 
to arrive, at well as can Jbe dqpe, at the real intention of the pattiea, te be 
pollected thiefiy no dohbt from the terms of the instrument itself, 
but to a certain extent also from tbe circumstances existing at the time 
of its execution, and, further, from tbe conduct of the parties since ita 
execution ( Batson €0, v, Mahesh Narain Rm^ 24 W. R,, 176.) It 
may be shown by evidence as to the nature of the enjoyment u^hat a 
grant in its origin really was. This is in fact only an appHcafi^ii^ of iht 
more general maxim, dpUnms intesfres rerum arm Aeeordingljf, the 
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fr^oettt tramsfer of an interest in a tank without any change in the terms 
of the holding or in the amount of rent paid, extending over mote than 
6o years, was held to prove that the interest was a permanent and trans- 
ferable one {Nidki Krishna Basu v. Nistarini Dasi^ 2 1 W, R., 386). See 
also Hari Das v. Upendra Narain Shaha^ (10 C. W. N , cxxviii.) Evi- 
dence of possession at a fixed and invariable rent anterior to the decenni- 
al settlement and that for upwards of a century the taluk has been treat- 
ed as hereditary and as such has descended from father to son and been 
the subject of purchase is sufficient to justify the inference that it is of a 
permanent nature {papal Lai Thakur v. Tilak Chandra Rat\ 10 Moo. 
I. A., 191 ; 3 W. R., P. C., I.) If a pattah does not contain the term 
j^^ukarariy or equivalent terms of limitation, as ‘'from generation to 
generation,” it is not prima facie to be assumed to grant a mukarari 
istimrari or perpetual tenure, but evidence of long uninterrupted enjoy- 
ment at a fixed unvarying rent will supply the want of words of limitation 
in such pattah {Dhanpat Singh v. Puman Singhy 11 Moo. 1 . A., 433, see 
p. 466). The absence of words of limitation in a pattah which creates an 
istimrari tenure may be supplied by evidence (i) of long and uninterrup> 
ted enjoyment at a fixed rent ; and {2) of the descent of the tenure from 
father to son, whence its hereditary character may legally be presumed 
{Sattosaran Ghosaly, Mahesh Chandra Mitray 12 Moo. I. A., 263 ; 2 B. 
L. R,, P. C , 23 ; II W. R , P. C., 10.) See also Din Dyal Singh v. Hira 
Singhy (2 N. W. P., H. C. Rep., 338). The omission of words of inheri- 
ijl6ce in a sanad is not sufficient proof per se that such grant was not here- 
Si^ry, when evidence of long uninterrupted usage shows that the lands 
have descended from father to son for more than a hundred years 
{j^uldip Narain Singh v. The Govemmenty 14 Moo. I. A., 247 ; ri B. L, 
R., 71.) The absence of the words maur as i mokarari^^ do not neces- 
sarily indicate that it was not the lessor’s intention to grant a permanent 
lease {Promoda Nath Rai v. Siigobind Chaudhuriy 32 Calc., 648.) When 
a pattah is void as again it a person and not voidable only, the mere 
receipt of rent by him, though of the same amount as that fixed by the 
patta, would not have the effect of confirming the pattah in its entirety 
{Beni Prasad Koeri v. Dudh Nath Rai, 4 C. W. N , 274 ; 27 Calc., 156 ; 
L. R., 26 I. A., 216.) 

These cases seem to establish that to justify a Court in presuming 
in the absence of direct evidence of a tenure being of a permanent nature, 
that it is of such a character, there must be evidence (i) of long uninter- 
rupted enjoymefnt, (2) of fixity of rent, and 13) of the lands having descend- 
ed from father to son, or having been transferred by purchase. In some 
cases it has been expressly laid down that mere long possession by itself 
sufficieiit to justify a Court in making such a presumption. Thus, in 
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Skeo Dyal Puri v. Makabir PrcLs^d(\<^ W. R., 477 ; 2 B., L. R., App*, 
8), it was said that possession by a tenant . does not in itself lead to any 
- inference as to his character. The fact of his having occupied the land 
and paid rent for twelve or even twenty years is equally consistent with 
his being a tenant-at-will, farmer, or a tnukarandar, A Court is not 
bound, as a matter of law, to presume that a tenure is a permanent 
one merely #tom the fact of long possession of the land {Nobin 
Chandra Datta v. Madan Mohan Pal, 7 Calc^, 697. See also Bai 
Ganga v. DuUabh Parag, (5 Bom. H. C. Rep., 179) ; and Endar tala 
v. Lala Hariy (7 Bom. H. C. Rep., A. C., iii). When there is no 
evidence of a grant of perpetuity, time and undisturbed enjoyment cannot 
ripen the holding into a species of ownership, and when the origin of the 
tenancy is shewn at a rent twice increased, and paid down to the com-* 
mencement of the suit, length of enjoyment coupled with the payment 
of rent can give no greater force to the tenant’s right than it originally 
possessed. A holding for a long perio 4 of years and a payment of rent 
to the zamindar merely establish a tenancy from year to year ( Vasudev 
Patrudu v. Sat^asiras Peddabaliyara Simhuluy 3 Mad. H. C. Rep., 
i ; Rohan Singh v. Surat Singh, 1 1 Calc., 337). Long and continued 
possession at a low and unvaried rent is not sufficient to suggest the 
inference that an agreement had been made between the parties that 
the tenant should hold a permanent tenure {Secretary of State v, 
Lackmessar Singh, 16 Calc., 223 ; L. R., 16 I. A. 6). A tenure in 
perpetuity cannot be established merely by evidence of long possessfbti 
at an invariable rent, unless it appears that such tenancy may be 
acquired by local usage {Narayanbhat v. Davlata^ 15 Bom., 647V 
Babaji v. Narayan, 3 Bom., 340). On the other hand, continuoii? 
payment of rent for a hundred years has been held to give rise. 
a presumption that the tenant held under a maurasi title {Brafo 
Nath Kundu v. Lakhi Narayan Addi, 7 B. L. R., 21 1), and pos- 
session for nearly a hundred years at presumably a fixed rent, to 
justify the conclusion that the tenant had a permanent and transferable 
interest in his tenure {Dunne v. Naho Krishna Mukhurji, 17 Calc., 144). 
In Watson Co., v. Radha Nath Singh, (i C. L. J , 572), which was a 
suit for enhancement of the rent of a tenure, it was proved that (l) the . 
tenancy was created for parpises of reclamation, but when it origin- 
ated could not be determined ; (2) the tenancy was not lh|ited in 
duration and had descended from father to son, and from son to grfpd-* 
son i (3) that the rent had never been altered ; (4) excess l^i^s reclaimed 
from time to time had been included m the tenancy, and rent had been 
assessed thereon, but at each settlement the rent assessed at the pre- 
vious settlement had been left untouched ; (5) that the rent was pro- 
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full atnouat being reached in the fouith yeAr and tbe 
parties ageing that the lessee should thenceforth continue to pay the 
full amotBit ; and (6) the lessee was entitled to hold excesa lands at a 
rate fixed in the contract Held^ that from these circumstances the 
inference might legitimately be drawn that the tenure was permanent, 
the rent had been fixed in perpetuity, and was not liable to be enhae^^d. 
A farmer may acquire by prescription the right of a perKtanent tenant 
by setting up such higher right adversely to the zamindar, without 
acquiring any permanent rights to the sub-soil (Ba^du v. 

d)urga Prasad Singh^ 9 C, W. N., 292). See note to section i8a— 
** Ejectmeni 6 f tenant from homestead land,'* 

Onus of proof.— When a tenant has admitted that he is a tenant, 
the onus is upon him to show that his tenancy is such as he sets up, 
namely, a permanent tenancy at a rate which cannot be enhanced 
{Khetra Krishna Mitra v. Dinendra Narain Bai\ 3 C. W, N.* 202). In 
a suit for ejectment by a purchas/^r at a revenue sale, the defendants 
claimed tp hold the land as a subordinate taiuh^ which had been in exis- 
tence and in the possession of themselves and their pr|dece 5 Sors since 
the time of fhe permanent settlement. It was found as a fact that the 
tenure was in existence in 1798-99. ffeld^ that, although in the first 
instance the burden of proof was on the defendants, yet it had been dis- 
charged by the proof of the defendant’s long possession and of the fact 
that the taluk was in existence one hundred years ago {Nityanand Rai 
Banshi Chandra Bhuiyan^ 3 C. W. N., 341). When a defendant 
Allages that he holds a permanent tenure, the burden of proving that 
|act lies on him, and it is not for the plaintiff to show that be is not a 
tenure-holder but only a raiyat i^Nilmani Maifra v, Mathura Nath 
JdardoTy 4 C. W. N., clix ; 5 C. L. J., 413). If a person sets up as against 
Government a permanent talukdari right, it is incumbent on him to malce 
out that case (Prasanna Kumar Rat v. Secretary of State^ 26 Calc., 
792 J 3 C. W. N., 695). 

Byeotment of permanent and temporary tenure^holdera-* 
In addition to the provisions of this section, which limit the grounds 
J on which a permanent tenure-holder can be ejected, sec.^ 65 provides 
4 fel Jl® permanent tenure-holder can be ejected for arrears of rent. 
Section |p9 lays down that no tenant can be ejected except in exjCi^atipn 
of A^deiiee. Section 155 grants every tenant liable to ejectment relief 
agHinst it by requiring the landlord bdbre bringing a suit to eject him 
jto give the ti||p^nt notice of the misuse of the land or breach of contract 
I of and an opportunity of remedying or paying compensation 

Under sec. 178^ s ub-sec, (il, cl.^cj^ no contract made 
after the passing of this Act shall entitle a landlord to 
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eject his tenant otherwise than in accordance with its provisiona. A 
tenant bolding under a leaae of a permanent character has no power 
to malw excavations of s^x^h a character as to canjRe substantial, damage 
to the property demised, although by the terms of the lease he has power | 
to make excavations. {Gtris^ Chmdra Chando v. Sirish Ch^ndro^ Das^ 

9 C. W. N., 255). 

When a landlord grants a permanent and heritable tenure in land, 
he has no estate left in him, unless he reserves to himaelf a right of 
re-entry or reversion, and even when the lease contains a clause restrain* 
ing the lessee from alienation, the landlord cannot eject the tenant on a 
breach of this clause, unless the lease contains a clause giving him a 
right of re-entry, or provides that the lease shall be void in case of suCh 
breach {Nil ^adkah Shikdar v. Narattam Shikdar^ n Calc., ?26 ; 
Naraycm Dassappa v. Ali Saiba^ 18 Bom., 603 ; Madar Sakeb v. Sanfui^ 
bawuy 21 Bom.f A stipulation in a palnilosise that by reason of 
non-payment of rent by the patnidar he would forfeit his tenancy, is not 
valid {Mahabat Ali v. Mahomid Fatzullahy 2 C. W. N., 455). But 
see note to s. 179. 

Limitation,— The period of limitation, within which a luit for the 
ejectment of a tenure-holder on account of a breach of a condition 
of his contract for which he is liable to be eject^ may be brought, is one 
year from the date of the breach (art. 1, Sched. Ill of this Act.) 

ll. Every permanent tenure shall, subject to 
Transfer and provisions of this Act, be capable of 
^’^pTr^nont being transferred and bequeathed in thO 

tenure, game manner and to the same extent as 

other immoveable property. 

Transferability of permanent tenures. —Among the provisions | 
of this Act to which those of this section are subject is no douht^sec. j 
18 ij which provides that the incidents of ghatwali and other service | 
tenures shall remain unaffected by it, and expressly prescribes that \ 
nothing in this Act shall confer a right to transfer or bequeath a service 
tenure, which could not before its passing be transferred or bequeathed. 

“ Custom, usage and customary right” are also under sec. 183 unaffected 
by anything in the Act. Tenures, therefore, which before the passing of \ 
the Act were by custom non-transferable,* as, for instance, su^arakan ! 
tenures in Orissa, which, though hereditary, are not transferable without | 
the conseaVof the ^afnindary will continue to be so (see I 

y, CAirya Ifai, i W. R., 322 i Nath Pam v. Lakhm^ , 
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Paimiki t9 W. R,, 99 ; Dashoraihi Mahapatra v. Rama Krishna JanOi 
9 Cilc, 5^6; Bhuban Pari v, Shama Nand^De^ ii Catc,, 699; aad 
contra^ Sudanando Makanti v. Nauraian hfahan/iy 8 B. L. R,, 2B0 ; 
r6 W» E*, 290) 

, Permanent tenures are under this section clearly transferable. A 
f provision in a lease of a permanent tenure for forfeiture or re-entry in 
case of an assignment in violation of its terms would, therefore, be of no 
[ effect In any case, such a provision would not have the effect of invalid^ 

I ating a sale in execution ; for, it is clear law in India, as in England, 

I that a general restriction on assignment does not apply to an assignment 
! by operation of law taking effect in inmtum, as a sale under an execution 
< {Goktk Nath Rai v, Mathura Nath Rai^ 20 Calc., 273). 

Onus of proof of transferability.— As regards ienures which 
are not permanent, there is a ruling in the case of Daya Chand Saha v. 
Anand Chandra Sen (14 Calc., 382), in which it has been said that there 
is no presumption that any tenpre held is not a transferable tenure, 
and a landlord who sues for khas possession on the ground that a tenure 
sold was not transferable must establish his case as an ordinary plaintiff. 
The subject%atter of this suit appears, however, not to have been a 
“ tenure ” in the strict sense of the term, but a “holding,” and the rule 
laid down in this case was^sub^equently dissented from in respect to a 
raiyaf s holding in the case of Krtpnmayi Debi v. Durga Govind Sarkar 
(15 Calc , 89). See note to sec. 26. 

Sub-letting of permanent tenures.— Section 179 prescribes 
; thaJt nothing in this Ac t shall be deemed to prevent a holder of a per- 
^ manent tenure in a permanently settled area from granting a permanent 
mukarari lease on any terms agreed,on between him and his tenant 

12 . (1) A transfer of a permanent tenure by sale, 

„ gift or mortgage (other than a trans- 

Voluntary ® ® , 

transfer of per- fer by sale in execution of a decree or by 

manent tenure. ^ 1 . 

. summary sale under any law relating to 
patni or other tenures) can be made only by a regis* 
tered instrument. 

(2) A registering officer ehall not register any 
instrument purporting or operating- to transfer by 
sale, gift or [usufrud;uary] mortgage a permanent 
tenure un less there is jgaid to him, in addition to any 
few {Miyable under the Act for the time being in force 
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for the registration of documents, a prooeeB-fee of the 
prescribed amount and a fee (hereinafter called “the 
landlord’s fee^') of the following amount, namely : — 

(a) when rent is payable in respect of the tenure, 
a fee ofjwo__^er centum on the annual rent 
of the tenure : provided that ^ no such fee 
shall be less than one rupee or more th^ 
one hundred rupees ; and 

(d) when rent is not payable in respect of the 
tenure, a fee of two rupees. 

[together with the costs necessary for the trans- 
mission of the landlord’s fee jto the landlord.] 

(3) When the registration of any such instrument 
is complete, the registering officer shall send to the 
Collector the landlord’s fee, [the costs necessary for 
the transmission of the same] and a notice of the 
transfer and registration in the prescribed form, and 
the Collector shall cause the fee to be -paid [transmit- 
ted] to, and the notice to be served on, the landlol^ 
[named in the notice] in the prescribed manner. 

The word ‘‘usufructuary^* before “mortgage** in sub-section (2) has 
been inserted by Act VIII of 1886. The words in heavy brackets have 
been added to and inserted in this section and the word “transmitted** 
has been substituted for “p^id** by s. 5, Act 1 , B. C.| of 1907. The 
reasons for these changes and the corresponding changes in secs. 13 and 
15 are explained in the re port of the Select Coiumittee on the Bill of 
1906 as follows : 

“ It is essential that the landlord should receive notice of transfers under 
sections 12| 13 , and 15 at the earliest possible opportunity^ The present 
praotioe is that the landlord’s fee is deposited with the Collector, by whom a 
notice is served on the landlord to come and claim the lee. This praotioe is 
not altogether in accordance with the terms of the law, which lays down that 
the Colleotor must cause the amount to be pmd to the landlords There is at 
present no provision for the costs o! transmitting the fee. Time w(tl|; ife 
think, be saved it the amoant necessary for the transmiasioti ^ the 



68 ' 


BENGAL TENANCV ACTv 


[Chap. III. 


fed is p%id by the transferee in the first instance, dnd sdnt with the fee to 
the Collector, who can thereupon send the fee by money order, or in such 
way as the Government by rule directs, to the landlord. We would protect 
the Colleojor from being held liable for paying the fee to the wrong ptrson, 
by authorising him in all oases to pay it to the landlord named in the notice.** 

An addition has also been made to sec. iS a by s. 59, Act I, B. C. 
of 1907, empowering the Local Government to make rules to prescribe 
the manner in whicj] landlords* fees shall be transmitted to the landlord. 

Mortgage of permanent tenure.— The provisions of sec. 59 of 
the Transfer of Property Act must be read subject to the provisions of 
this section and a mortgage of a permanent tenure can only be effected 
by a registered instrument {Sashi Bhushan Basu v. Sahadeb Shaha^ 
3 C. W. N., 499 ). * 

Transfer of permanent tenure when complete.— The transfer 
of a permanent tenure is complete as soon as the deed ^of transfer 
is registered under the provisions of this section {Krishna 6 allabh 
Ghosh V. Krishna Lai Singh^ 16 Calc,, 642). Although it certainly 
was the case before the Tenancy Act was passed that the Courts always 
held that the landlord is entitled to look to his reco rded te.nant for all rent 
until he receives due notice of the transfer, the present law, as explained 
by the decision in Krishna Ballabh Ghosh v. Krishna Lai Singh^ appears 
to have altered that state of. things ; for that decision lays down that the 
transferor is no longer liable for any rent accruing after his transfer is 
duly registej ed {Ckintamoni Datta v. Rash Bihari Mandal^ 19 Calc., 17), 
But when the parties have contracted that no transfer shall be valid, 
unless the transferee shall furnish security to the satisfaction of the 
landlord, and a transfer has been made, but no security, as stipulated 
for, has been furnished, then the landlord will not be bound to recognize 
the transferee, and the transferor is still liable for the rent iDinubandhu 
Rat V. W. C, Boner jee^ 19 Calc , 774). And when a transfer of a tenure is 
only colourable and henami^ such a transfer *cannot discharge a transferor 
from liability to pay rent, even if the tenure was transferable and the 
transfer was made bfa. registered kobala {/ai Govind Laha v. Manmotha 
Nath Banurji^ 33 Calc., 580). 

idub-di'^ional OfiQloers.— By a notification, dated the 7th October, 
1886, published in the Calcutta Gazette of the 13th idem. Part I, p. 1192, 
all officers in charge of sub-divisions were vested with poyrers of a Col- 
lector for the purpose of discharging the functions referred to in secs. 

12, 13, and 15 of the Act. 

Modd of service of notice of transfer and suceeeeion.*-The 

of service of notices of transfer and succession under s$, I2. 13, 15, 
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and i8 is prescribed in rule i, Chapter V of the Government Rules under 
the Tenancy Act. (See Appendix I). .* 

Rules of the Registration department.»The rules of the 
Registration department for the registration of documents under this 
section, as revised by Govt. Not. No. 949P., dated March 21st, 1898, 
will be found in Appendix IV. 

Act I, B. O., of 1003.— The collection of the landlord*s fee 
by the Registering officer is under the terms of the section imperative. 
In certain instances owing to a misconception, the landlords’ fees were 
not collected. Hence, Act I, B. C, of 1903 was passed to validate sndli 
transfers. The portion of the Act intended to effect thi^ object will be 
found printed after sec. 18 at pp 78—80. A decree made ^fore the j 
passing of Bengal Act I of 1903, but pending in appeal at the commence- 
ment of that Act is governed by sec. 1 of that Act as not being final 
(Piari Mohan Pal v. Arshid Aliy 8 C. W. N., 2I9,) 

13 . (1) When a permanent tenure is sold in exe* 

Transfer of cution of a decree other than a decree 
tenur^ by for arrears of rent due*' in respect thereof, 
[or when a mortgage of a permanent 
rent. tenure, other than a usufructuary mort- 

* XIV of 1882. thereof, is foreclosed,] the Court 

shall, before confirming the sale under section 31^ of 
the Code of Civil Procedure,# [or making a decree or 
order absolute for the foreclosure,] require the pur- 
. chaser [or mortgagee] to pay into Court the land- 
lord’s fee prescribed by the last foregoing section, 
[together with the costs necessary for its transmission 
to the landlord], and such further fee for service of 
notice of the sale [or final foreclosure] on the lapjllprd 
as may be prescribe4. 

(2) When the sale has been confirmed, [or .tlie 
decree ar order absolute for the foreclosure has been 
made,] the Court shall send to the 'Collector the land- 
lord’s fee, [the. costs necessary for the transmiss^n of 
the same] and a notice of the sale [or final foreelowre] 
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itt thi {Nresoribed form, and the Collector shall 
the fee to be-{uu<L {transmitted] to, and the notice to 
be served on, the landlord [named in the notice] in 
the prescribed manner. 

The words in light brackets in this section have been inserted by Act 
Vni of si 886. The words in heavy brackets have been inserted and 
added by Act I, B. C., of 1907. The word “ transmitted ” is to be subs- 
l;itii|bcd ** paid ” in sub'section (2) where Act I, B. C.* is in force, f. e, 
in the prince of Bengal. 

Sf^t oittion-payment of landlord’s fee. -’Before the passing 
of Act * B. C, of 1903, printed at pp. 78—80, it was held that when a perma- 
nent tenure is sold in execution gf a decree other than a decree for arrears 
of rent due in respect thereof and the landlord's fee prescribed by section 
[ 12 is not paid before the confirmation of the sale, the sale is invalid {Babar 
\ AH V. Krishna Manini Dost, 26 Calc., 603 ; 3 C. W. N., 531). One of the 
\ principal objects of Act 1 of B. C., of 1903 was to supersede this ruling. 

In another case, alsd decided before the passing of Act I, B. C., of 
1903, in which the landlord’s fee had not been paid, and the sale had been 
confirmed, and in which the decree-holder who had purchased the pro- 
perty subsequently applied to be allowed to pay in the landlord's fee and 
to have a fresh certificate of sale given to him, and this application 
was acceded to^, it was held on appeal to the High Court, that the order 
of the Court below was correct {Mohesh Chandra Das v. Hart Mohan 
Chakravaritiy 7 C. W. N., 388). In Mohim Chandra Bhattacharji v. 
Ram Lochan De^ (7 C. W. N., 591), it was pointed out that it was only the 
landlord who could object on the ground of the non-payment of the fee, 
and that its non-payment could not affect the judgment-debtor’s positiod, 
who had no right to raise such an objection. It was also held that the 
question was one under s. 244, C. P. C., so an appeal lay /gainst an 
, order passed on such a question. 

Transfer of patni and dar-patnl taluk8.-3-/’a//»i taluks are not 
affected by the provisions of the section, being specially saved from Its 
operation by section 19), clause (e), of this. Act. A zamindiar oir ot£er 
suj^ioV of a taluk is therefore entitled to refuse to recognise the 
traisfer of a painty taluk until the rules laid down in ss. 5 and 6 of Reg. 
yiif of 1819 have been complied ^with (Cjfonada Kanthd Rat' 

; krzdHmoyi Dasiy t} Calc., 162.) But the purchase of a share of a ped^ 
, ; the landlord's consent is not void {Aoszp AH v. Bissessati Das^Oy 

f ^ J., i8 «.) 'thst patni right over a specific area lying within a 

, is transfe^^ KMadkab Ram v. Doyd Chand Shosk[ 2$ 



§IS0S. transfer in SXECUTiON OF DECREE. 

Calc.^ 445 ^ C, W. N,, io8.) But t he provisions , of tfee 

Teaancv Act appl y to the sales of dar^M^Mki^s m ex^cutigii of 
decreesi as the prpyi^onsjp^ecri(ffl 19^ 

^ehts ^4. sp ga.ys4 must li|e 

treated as ^lumng tSose whii^ relate to tenures, which though resem* 
blmg patms^ as dar-patnisy &Cm are not strictly paims^ ncH possessing 
all the qualities of them XMahomed Abha$ Mmdal v, Brajo SunddH 
jSXate-A A suit to compel the registration of the names of 
stpainidars in the ^herista of their landlords the darpatnidars^ is not 
maintainable either under ss. 5 and 6 of the Reg. VI II of i8ip or under 
the Bengal Tenancy Act {MoH Lai Singh v. Omar Ali^ 2 C. W. N,, 
clxxxi.) A pmini interest created after the passing of the Trasisfer of Pro- 
perty Act is determined on the purchase of the same by the zamradar, 
even at a sale held in execution of a decree {Promotho Nath Mitra v* 
Kali Prasanna Chaudhuri, 28 Calc., 744.) 

When the sale of a paint under Reg. VI U of 1819 is subsequently set 
aside, the zamindar is entitled to rent from the patnidar for the period 
intervening between the sale and its reversal. If the patnidar has been 
dispossessed by the auction-purchaser during the period, he will be 
entitled to mesne profits from the latter (Amrita Sikhar Banurji v. Bijai 
Chand Mahiab^ 4 C. L, J., 547). t 

Iiiznitatiozi.*~There is no limitation for an application to deposit the ' 
landlord’s fee and for the confirmation of the sale and the granting, of the 
sale certificate {Krishna Chandra Datta v. Anuktil Chandra Chakra* j 


varttU 6 C. W. N., 190}. 

When a permanent tenure is t ransferred by 
^ sale in execution of a decree for ^re^s 

permaDeni ten- o f r e nt_due in respect thereof, the. Court 

eiMutio^ ^ shall send to the Collector a notice of 
decree £<w rent, prescribed form. 


Section 14 has been repealed by Afit J, 1907, where thjtt Act 

is in force. The object of the framers of the Bengal Tenancy Act, in 1 
inMitittg section 1-4, was to facilitate the registration of tenures by ' the i 
Collector. Since all idea oii such registration basj^m abantbigtiisd," the : 
retention of the sectioiTirunnecwsary. 

When a succ^ion . to a permanent t^dre 
, takes place, the person succeeding shall 
peraumwt ten- give notioe of the sucoesaton to the vm* 
”** lector in the prescribed form, aa4* aliall 





BENGAL TENANCY ACT. 


[Chap. Jik 


pay to the Collector the prescribed fee for the 
-service of the notice on the landlord and the land- 
lord’s fee prescribed by section 12, [together with the 
costs necessary fur its transmission to the landlord], 
and the Collector shall cause the landlord’s fee to be 
• paid-{transraitted] to, and the notice to be served on, 
the landlord [named in the notice] in the prescribed 
maimer. 

The Wofds in heavy brackets have been inserted in the section by 
Act I, B. C , of 1907, where that Act is in force. It is also provided 
by that Act that the word “ transmitted ” shall be substituted for “ paid.” 

It is the duty of persons succeeding by inheritance to a permanent 
tenure to notify the succession fwid it is not the duty of the superior 
landlord to find out who all the heirs of deceased tenure-holder are. 
Accordingly, when a person is admittedly one of the heirs and as such 
in possession and liable for the rent, he cannot defeat a landlord's suit 
for rent by showing that theie are other heirs equally liable, unless 
possibly he goes further and shows that their names have been notified 
to the landlord as successors of the original holders or that they have 
been paying the rent and getting receipts as successors {Khsttro Mohan 
Pal V. Pran ’ Krishna Kabtraj^ 3 C. W. N., 371). 

In a suit brought by patnidars on the death of the last owner Tor 
arrears of rent which accrued due before his death, the defence of the 
darpaimdar was that, as the plaintiffs had not complied with the terms 
of this^section, the suit was not maintainable. Held^ that as the plaintiffs 
did not claim^the rent as the holders of the tenure, but as the represent^ 
atives‘bf the’ holder or of their father, the rent isOcame an increment 
to the estate of Che father and therefore the suit was maintainable 
{^Sheriff 'v.Jogemaya Dasi^%y 535 ^ 

Payment of landlord's fees— Notice-givers under this section 
should pay the landlord's fees direct into the Treasury (Bd. Cir., No, 4, 
JunOj 1898). 

la A person becoming eiitltled to a permanent 
Bar to ro- by suocession ^all notlbe entitled 

^^^g^noUcB recover by isnit, dtBtraint *or other 
DfMiiseMiitD. proceeding any retit payable to bfan Tas 
’tife hblder of the tenure, until the Collector has re- 
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ceived the notio ^ a nd fe ea [fees and costs] referred to 
in the last foregoing section. 

The words in brackets are to be substituted for the words “ and 
fees ” in this section, where Act 1 , B. C., of 1907 is in force. 

Sections 16 and 16 apply to patni tenures.— Sections 15 ^^ 
and 16 apply to tenures, notwithstanding the provisions of sec.j 
195 (e). The object of section 195 (e) is that nothing in the Bengal ! 
Tenancy Act shall interfere with the ^afnt law in respect oi patni\ 
tenures, but that in other respects the Bengal Tenancy Act shall be j 
held to apply as supplementing the patni law (Durga Prasad Bando- \ 
padhya v. Brindabun Rai^ 19 Calc., 504). 

Sections 15 and 1^ do not have retrospective effoot.— 
Sections 15 and 16 do not have retrospective effect and do not apply in 
a case in which the succession opened out before the Tenancy Act came 
into effect {Profullah Chandra Basu v. SamirueBn Mandate 22 Calc., 337). 

Section Id bars recovery of rent, but not institution of 
suit.~Section 16 does not preclude a party from instituting a suit for 
rent, notwithstanding that the Collector has not received the notice and 
the fees referred to therein, but it is a bar to the plaintiffs obtaining 
a decree before the notice and the fees are received by the Collector. 
The words “ recover by suit ” do not, however, mean “ realize by suit,” 
and the section is not intended to bar merely the actual realization of the 
money by the plaintiff. They bar his obtaining the decree {Kalihar 
Ghosh V. Umai Patwari^ 24 Calc., 241 ; 1 C. W. N., 98). When on the 
death of one shebaity another shebait succeeds to a permanent tenure and 
does not give- a notice of succession to the landlord, and ^oes jnut .ask 
for an opportunity to comply with the requirements of sec. 15, sec« t6 is 
an jeffective bar to the recovery of a decree for rent (Mabatulla Jbfasya 
V. Nalini Sundari Gnptta^ 10 C. W. N., 42 ; 2 C. L. J., 377). 

No certificate required for^ odlleotton of urrears cSf i^t 
due to ..estate of deoe^ed.— Under sub-section 2, section 4^ Act 
VII of 1889, (The Succession Certificate Act), the wortl “ debt” in sub- 
section (1) includes any debt except rent, revenue or profits payable in 
respectcf land usedfor agricultural purposes. ^Armrs of taut the 

< estate of a deccaseSd - person can, therefbce, be cheated 
j production of a certificate under the Act {No^^mdro v. 

I SadcUiulbaskim Basu^ 3 C. W. N , 294 ; Hamkaf^dm ^ :Bkagt$kkai 

!8Bom., 394t " 
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S7. Subject to the provisions of seolioa 'SS, tiie 
TnWaFoi foregoing sections shall apply to the' 

and BttocesBiou * i« /» • x i 

to, 4are in transfer of, or sucoession to^ a share 

pern^anent . , , 

tenure. m a permanent tenure. 

/ i^bts and ^abilities of transferee of part of tenure.^Sec- 
tion $8 provides ' that a division of a tenure or holding, or distribution of 
the rent payable in respect thereof, shall not be binding on a landlord, 
'' unless it is made with his consent in writing. Subject to these provi- 
sions, an heir, as well as a transferee, even of a part of a permanent 
tenure, is entitled to compel the landlord to recognise him under secs. 15 
and 17 of this Act (Ananda Kumar Naskar v. Haridas Haidar^ 
27 CaJc., 549). A landlord is not bound to recognize any sub-division of 
a tenure. Unless the provisions of ss. 12 jind 17 have been strictly 
complied with {Ram Mayi Dasi v. Rupai Paramanik^ I C. L. J., 41 «.) 
Although the transferee of a fractional share of a patni cannot enforce 
registration of his name on payment of the necessary fee and 
tender of the requisite security, yet the transfer is not altogether 
void, alid he is liable for the rent jointly and severally with the 
registered tenant, if the landlord chooses to recognize him as one 
of the joint holders of the patniy and he is also liable for the entire rent 
of the patni estate {Saurendro Mohan Tagore v. Samomayi^ 26 Calc , 
103). A purchaser of a part of a tenure is not personally liable for rent 
which fell due before the date of his purchase ; yet a suit for the rent 
of the whole tenure is not bad, merely because he is joined as a defendant. 
The transferee of a part of a tenure is jointly liable with his co-sharer 
for the rent ; for, though the privity between the parties may be one of 
esta^ on1y,|{|t is in respect of the whole of the tenure by reason of the 
indivisibility of the tenure without the landlord’s consent {Jagmaya Dasi 
V. Girindra iVath Mukhurji^ 4 C. W, N., 590). When the holder of a 
permanent tenure transferred a portion of it, and the transferee held 
that portion separately and was allowed to pay proportionate rent for the 
same to the landlord for a great many years ; held^ that upon sale by the 
tran^eree of that portion of the tel^ure, his liability for rent to the land- 
^lord.ceased. This act <lid not have the efifed of subdividing the. tenufe 
{^ali Smdari Deita v. Dkarani Kania Lakiriy 10 C. W. Ni, 272). 

When raiyats having permanent, interests in a holding sold a portion 
of it and the transferees again sold a portion of their imrchi|sed interest 
, to R, and R obtained settlement from the landlord although 

tlm transferees 4 id not register their name in landlord's 
and j^d i|0 tent from the date of their ^rchase, yet, ^ the ^dtord 
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h$d notice of this purchase, he was bound undei: sec. 17 to sue the trans- 
ferors and the transferees jointly, and a sale of the bolding in execution 
of a decree for rent obtained against the transferors only did not 
affect the transferees’ in^rest, ( ,Ch(tmn Chaudhuri v. Ak^kil 
Chandra 1 1 C. W. N., 217). . ^ 

Belinqaii^Qient of pemanont tenarea.— Permanent tenures r 
once created cannot ordinarily be relinquished at the option of the! 
holders. • It is not open to a patnidar to throw up the patni^ and $0 [ 
escape from the liability to pay rent. The contract, though not indissolo* 
ble^ can be dissolved only by act of Court and after i nquiry Lai 
Palv, Nilmani 383), The principle ^laid down id this 

case is applicable to all intermediate tenures {Ja^u Nath Ghosh v. 
Schoene Kilburn &* Co.^ 9 Calc, 671). But if a permanent tenure is 
relinquished, and the zamindar accepts the relinquishment, neither the 
tenure-holder nor any one Under him can reclaim it. A voluntary aban- 
donment for a long period without any inevitable force major or other 
cause beyond the power of the bolder must be considered to be equal to 
an express relinquishment {Chandraniani Nyabhuskan v. Sambhu 
Chandra ChakravariHy W, R,, Sp. No, 1864, 270), Where a tHukarari 
pattah reserved liberty to the tenants to relinquish the whole or any por- 
tion of the land demised and entitled them to a proportionate reduction 
of the rent at the specified rate for the extent of land that might be 
found on measurement to have been relinquished, and the lessees profes- 
sed to relinquish a certain portion of the land, but were found to have 
retained 35 bighas out of the portion of the land alleged to have been 
surrendered, it was found that the possession by the lessees of a part of 
1 the land professed to be relinquished made the relinquishment and sur- 
1 render invalid in law {Ram Charan Singh v. HianiganJ Coal Association^ 

2 C. W. N., 697 ; 26 Calc., 29 ; L. R., 25 I. A., 210). Pt formal deed 
of re-conveyance of a dar-mokarari interest is not necessary--' the receipt 
of the money and the relinquishment of possession sufficiently showing 
what has become of the dar-mokarari interest {Imamhandi v. 
swan\ 14 Calc., 109 j L. R,, 13 I. A., 160). 

On failure of heirs permanent tenures escheat to ;t£ie 
Crown.— In the case of «a grant of #n absolute hereditary mu^mri 
tenure, on failure of heirs of the lessee, it escheats to the Crbiya, end 
does not revert to the original grantor or his heirs {SonnstNotrit, 
Himmaty i Calc., 391 j 15 W. R., 549). 
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CHAPTER IV. 

Raitats holding at fixed rates. 

fixed 18. A raiyat holding at a rent, or 
rate of rent, fixed in perpetuity — 

(a) shall he subject to the same provisions with 
respect to the transfer of, and sucoession to, 
his holding as the holder of a permanent 
tenure, and 

shall not be ejected by his landlord, except on 
the ground that he has broken a condition 
consistent with this Act, and on breach of 
which he is, under the terms of a contract 
between him and his landlord, liable to be 
ejected. 

Baiyats holding at fixed rates.— .Section 18 of the Tenancy 
Act does not make all the incidents of a permanent tenure appli- 
cable to a raiyat holding at fixed rates, but makes only the pro- 
visions with respect to transfer and succession applicable {Nilmani 
Matira v. Mathura Nath Joard<^^ 4 C. W. N., clix ; 5 C. L. J., 413). 
Raiyats holding at fixed rates are also in the same position as 
tenure- holders as regards ejectment, except that, if a raiyat hold- 
ing at a fixed rate of rent is liable to ejectment for a breach of a 
conditioh of his contract, that condition must be consistent with the 
provisions of this Act ; whereas, in the case of a tenure-holder similarly 
liable to ejectment, the condition, the breach of which renders him liable 
to ^cctment, need only be consistent with the provisions of this Act, if 
made after its commencement {vide sec. 10).* Unless, then, it be other- 
wise provided in his contract, a raiyat holding at a fixed rate cannot be 
ejected for arrears of rent (sec. 65), though his crops may Jbt ^distrained 
(sec 121). He cannot be ejected except in execution of a decree (secs. 89 
and 178 (1) (c). He has the same .rdief against forfeiture as a tenure- 
holder (sec. 15$), and a suit for his ejectment must also be brought within 
one year (art. 1 , Sched. III). 
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£ held 50 bighas of land for more than 12 years under a jangaUmri 
lease, which provided for a progressive rate of rent and did not expressly 
provide that the interest of E was to be heritable or perpetual. It did 
not expressly exclude enhancement on any ground, but provided for en- 
hadbement on the ground of increase in the productftveness of the soil 
effected at the expense of the landlord ; that E was not a raiyat 
holding at fixed rates (/?«/ Kumar Sarkar v. Naya Chaiu Btdty 31 Calc., 
960). The word ktrimi does not import fixity of rent {Fasti v, Keram- 
uddin, 6 C. W. N , 916). 

Onus of proof —In a suit for enhancement of rebt, the onus is on 
the defendant to prove th«at he is a raiyat at fixed rate. {Gudar Tewari 
V. Brij Nandan Prasad^ 5 C. W. N., 880). 

Produce rents are not fixed rents.— In several rulings it has 
been held that a produce rent, which, though varying yearly with the 
varying amount of the yearly produce, is yet fixed as to the proportion 
it is to bear to such produce, is fiKod rent (set Titakurani v, 
Bisheskar Muhkurjt, B. L. R., F. B , 326 ; 3 W. R., Act X, 29 ; MUrajit 
Singh V. Tundan Singh^ 12 W. R., 14 ; 3 B. L. R. App., 88 ; Ram Dayal 
Singh V. Lachmi Narain^ 6 R. L. R., App., 25 ; 14 W. R , 388 ; Jatto 
Moar V. Basmati Koer^ i $ W. R., 479 ; and Hanuman Prasad v. 
Kauksar Pandey^ i All, 301). On the other hand, the contrary was 
held in Vahu^ Hussain v. Wahid AH (4 W. R., Act X, 23) and Thakur 
Prasad Mahomed Bakir W. R., 170). The framers of this Act 
were of opinion that produce rents were not fixed rents ; for they omitted 
from the Act a sub-section to section 50, which it was at first proposed 
to introduce, providing that, when a raiyat paid a fixed produce rent, 
the rent or rate of rent should not be deemed to have varied merely by 
reason of the amount paid having varied from yeUr to year. Sir Steuart 
Bayley in explaining the omission of the proposed sub-section, said 
*‘lt seemed clear to us, that where the rent is paid in kind, although 
the proportion of the gross produce remains the same, yet, by a self- 
acting machinery this very faqt^ discounts the rise in prices, and rents 
are thus of necessity enhanced or reduced as prices rise or fall. There 
is here no room, thereferOf for the presumption.” (Selection from papers 
relating to the Bengal Tenancy Act, [885, p. 421). 

Transferee of share of holding at fixed rates entitled to be 
recognized as a tenant.--* A person who has purchased a share in a 
mukarafi holding and has given notice of the transfer to the landlord 
and UsLs (>ald kncHord’s /ee is entitled, ndtwithstahdfh^ the fnu^isions 
df sec. of ttiis Act, which provide thai the division of a tenure or 
lldlding Shall not be bindingf on A landlord wltbodt his Consent in writing, 
to be regarded as ode of the persons who ownf and poskdsa the holding in 
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tmns^:4iiif « i^re of a bolding and entitle the transferee to ckim to be 
as one of the tenants in respect pf the hi;i|ding. In dbese cir- 
cumstanices a decree' in a rent suit, brought only against the former 
tenant of a wi^Aarani^holding after be had transferred a share in^e 
holding, cannot be regarded as a valid and binding decree against the 
transferee, and a sale held in execution of such a decree cannot aifect 
his rights {Mohesh Chandtra Ghosk v. Saroda Prasad Stn^, 21 Calc,, 
433 )- 

Qanftstha and Gorabandi holdingB,>-C 7 t/a^/i%n holdings are 
referred to in the following rulings :^yatfo Moar v. Basmati Koer^ 15 W. 
R., 479 ; Tetra Koer v. Bhanjan Rai^ 21 W. R., 268 ; Lai Sahu v* Deo 
Ncsrain Singh^ 3 Calc., 781 ; 2 C. L. R., 294. According to these rul- 
ings they may be either occupancy rights or holdings at fixed rates. 
According to the report of the Patna conference, however, gunasthadars 
are raiyats holding at fixed rates. (< 5 ovt. of Bengal Report, 1884, Vol. II., 
P. 81). Gorahandi holdings are spoken of in the following cases:— 
Ulanand Sin^h v. Nirpat Mahtan. 17 W. R., 306 ; Bull Singh v. Murat 
Singh^ 20 W. R., 478 ; 13 B. L. R., 284, note ; and Chattarbhuj Bharti v. 
Jdnki Prasad Singh^ 4 C. L. R., 298. In this last cited case it was said 
that there are no decided cases to show that gorahandi rights^»are more 
extensive than occupancy rights, or that they are transferable. The 
Bhagalpur conference, however, reported that the term gorahandi is 
now used and understood by the raiyats to mean a raiyati holding at 
fixed rates. (Govt, of Bengal Report, 1884, Vol U, P. 113). 

Bengal Tenancy (Validation) Act, 1903 . -The first portion of 
this Act (I, B. C., of 1903), which is closely connected with the preceding 
sections 12, 13, 17 and 18, is printed' below. 


BENGAL ACT NO. I OF 1903. 


[PlTBUSHED IN THE CALCUTTA GAZETTE OP THE 26 tH 

February, 1908 .] 


An A(i to mlidode certain trmefere^ math mufer the Bengal 
Tenancy Act^ 1885^ oj pertmmni tenures and 
holdings at fixed rents or fixed rates and of ^ares 
in the seme ; and to amend section 106 etf that Act, 


VIHof 1885 . 
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Whebbas doubts and difficulties have ariseu riaspeeting^ 
of 1886 and effect ofseciaoos 12,13^, 17. 

and 18 of th^ Bengal Tenancy Act, 1885, as 
regards the payment of the prescribed landlord’s fee, and the 
effect of the non-payi^ent of such fee ; 

And, whereas it is expedient to declare that r^^utered 
transfers and sales and decrees or orders for fi»eclosure.df 
mortgage, confirmed and made absolute by the Civil Courts, of 
permanent tenures and holdings at fixed rates and ^xdd rents, 
and of shares in such tenures and holdings, shell not be deemed 
to be invalid merely on the ground that the landlord’s prescribed 
fee has not been paid ; 

And whereas it is also expedient to amend section 106 of 
the said Act in manner hereinafber appearing ; 

And whereas the said Act haring been passed by the 

55 * 66 Governor General of India in Council, the sanc- 
Vict., 0. 14. of tijg Governor General has been obtained^ 
under section 5 of the Indian Councils .Act, 1892, to the pass- 
ing of this Act i 

It is hereby enacted as follows : — 

1 . No transfer which has heretofore been made or which 
may hereafter be made under section 12, sec- 
tion 13, section 17 or section 18 of the 
Bengal Tenancy Act; 1886, of a permanent 
tenure, or of a holding at a rent or rate of rent ‘ 
fixed in perpetuity or of a share in such tenure 
or holding, shall be deemed to be invalid merely on the 
ground that the landlord’s fee prescribed by the said sections 12 
or 13 has not boon paid : 

Provided always that, subject to the Explanation follow-, 
ing, nothing in this section shall be hold to affect the decision 
of a Court of oompetens jurisdiction which has become final' 
before the commenoement of this Act. ' ' 

Explanation,-^ A decree in a suit for rent whi(& has 1 m- 
come final disallowing a claim for rent on the ground that the 


Vulidation of 
tiwnafers of and 
tOQures and hold- 
ings and shards in 
the same. 

Vm of 1885. 
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relation^ip of landlojd aod tenant does not exist between the 
parties to the suit by reason of the non-payment of the land- 
lord s fte, shall not bar a suit for rent which became payable 
subsequently to such claim. 


2. In any case where the prescribed fee has been or may 
Realiaatfon of hereafter be left unpaid, the landlord may, 

fee wbea left within two years of the commencement of this 
unpaid. . , 

Act, 

or within two years of the date of registration of the docu- 
ment effecting the transfer, 

or within two years of the date of confirmation of the sale 
by the Civil Court, 

or within two years of the date upon which a decree or 
order absolute for the foreelolure of a mortgage has been or 
may hereafter be made by the Civil Court, 

apply to the Collector for realization of such fee from the 
transferee, or from the auction-purchaser or from the person who 
has obtained an order absolute for foreclosure of mortgage in 
the Civil Court, and on such application being presented, the 
Collector shall realize such fee, if still unpaid, together with 
costs of realization, from such person as if it were an arrear of 
revenue. 

3. Nothing in section 1 shall be deemed to affect the 
Ssving ofwc* provisions of section 88 of the said Bengal 

tion 88 . Tenancy Act, 1885. 


Objects of the Bengal Tenancy (Validation) Act, 1903. 
The objects of the above Act, which received the assent of the Governor 
General of India in Council on the 19 th February, 1903 , are fully ex- 
plained in the Statement of Objects and Reasons, which is as follows 

*The first object of this Bill is to validate transfers of shares in tenures 
and holdings, at fixed rates, made in past years by registered documents and 
by sales in execution of decrees of Courts without the payment in either mtse 
of the landlord's fees prescribed by section 12 of the Bengal Tenancy Act Vlll 
of 1885. 

Section 12 of the Bengal Tenancy Act prohibits Registering Officers from 
regiBtertng any Instrument porportlng or operating to transfer a permanent 
tenure, unless the prescribed landlord’s lee is paid to them for transodesion to 



•Sib. 18 .] BENGAL TENANCY VALIDATION ACT, 1903 . 8 ^; 

the landlord. Section 17 of thO Act declares that the said aeotioo among 
other seotions, ehdil apply also to the transfer of a share in a permanent tenure. 
In the year 1888) in oonseqnence of the provisions of section 17 having been 
overlooked) Begiatering Officers were instructed not to receive the prescribed 
fee in the case of instruments transferring a share in a permanent tenure* 
These erroneous instructions extended also to the case of instruments transfer* 
ring a share in the holding of a ralyat enjoyed at a rent or rate of rent fixed in 
perpetuity. The instructions were not withdrawn till the 19th of September, 
1899, Meanwhile numerous transfers of shares 4ii such tenures and holdings 
were registered without payment of the prescribed landlord’s fee. 

Section 13 of the Act directs the Civil Courts, before ceiifirming the sale of 
a permanent tenure in execution of a decree, other than a decree for arrears of 
rent, and before making a decree or order absolute for the foreclosure of a 
mortgage of a permanent tenure, to requiro the purchaser or mortgagee to pay 
the prescribed landlord’s fee for transmission to the landlord. The fact that 
section 17 makes section 13, among other sections, applicable to shares in a 
permanent tenure, has frequently been overlooked, and it is believed that 
numerous sales and foreclosures of shares in permanent tenures and shares in 
holdings at fixed rates have been effected under the Act without payment of 
the fee in question. 

To obviate the oversights both of the executive authorities and of the 
Civil Courts above explained, it' is considered expedient to legislate on the 
subject, by declaring that the transfers, sales and foreclosures mentionod 
above shall not be deemed to be invalid merely on the ground that the 
landlord's fee was not paid at or before the date of the transaction. 

Section 18 of the Tenancy A.ct deals with the transfer of and the sucees- 
sion to raiyats’ holdings held at a rent, or rate of rent, fixed in perpetuity. 
There is no provision in this section, or in sueceeding sections, expressly 
placing the transfer of, or succession to, a share of such a ' holding on the 
same footing as the transfer of a share in a tenure is placed by section 17.” 
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CHAPTER IVA. 

PROVI.SIONS A.S TO TRANSFERS OF TENURES AND HOLDINGS 
AND LANDLORD’S FEES. 

This Chapter has been introduced by s. 8, Act 1 , B. C., of 1907, 
and applies only to the province of Bengal, 

“ I8A. Nothing contained in any instrument of 
Saving as to transfer to which the landlord is not a 
iTf party shall be evidence against the land- 
landi^’ cf the jiermanence, amount or fixity 

of rent, area, transferability or any inci- 
dent of any tenure or holding referred to in such 
instrument. 

“ 18B. The acceptance by a landlord of any land- 
.Saving as to lord’s fee payable under Chapter III or 
UndFord’rfeeH^ Chapter IV in respect of any tenure or 
holding shall not operate — 

(rt) as an admission as to the permanence, 
amount or fixity of rent, area, transfer- 
ability or any incident of such tenure or 
holding, or 

(h) as an express consent under section 88 to 
the division of such tenure or holding, 
or to tlje distribution of the rent payable 
in respect thereof. 

The object of these new sections is thus explained in the Notes on 
Clauses to the Bengal Tenancy (Amendment) Bill, 1906. 

" The working of seotiona 12 to 17 of the present Act, relating to the 
transfer of permanent tenures, is not satisfactory. They induce tenants to 
register transfers of tenures which are not really permanent, in the hope 
that the acceptance of the fee by the landlord will operate as an admission 
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of the permanence and transferability of the tenure* The landlords, on the 
other hand, are reluctant to accept the fees, and the result is that a very 
large amount of unclaimed fees has accumulated in different districts in 
the province* This state of things is not only a source of embarrassment 
to Government, but also creates doubts and difficulties in regard to the 
position of the transferees of tenures. It is hoped that the amendments now 
proposed will overcome the reluctance of landlords to accept the fees in the 
case of tenures which are really permanent, and that tenants will be deterred 
thereby from registesing transfers of tenures which are not of this character. 

The same considerations apply to the transfer of, and succession to, hold- 
ings at fixed rents or rates of rent^ and under section 18 (a) of the Act, these 
are governed by the same conditions. Clauses 5 and 6 have beep so framed 
as to make the proposed amendments applicable to the case of holdings at 
fixed rents or rates of rent. A clause has also been added to sec. 189, em- 
powering the Local Government to prescribe the authority by whom the 
foes deposited under sections 12, 18, 15, 17 and 18, clause (a), may be declared 
to be forfeited, and the mode in which such* fees when so forfeited shall be 
dealt with.” 

“ 180 . All landlord's fees paid under Chapter III 

or Chapter IV which are held in deposit 

Forfeiture of ^ ^ i 

uiioiaimedtend- on or after the commencement of the 

lord’s fees. /a 

Bengal Tenancy (Amendment) Act, 
1907, may, unless accepted or claimed by the land- 
lord within three years from such commencement or 
from the date of the service of the notice prescribed 
in section 12, section 13 or section 15 (as the case 
may be), whichever is later, be forfeited to the 
Government.” 

There is no provision in the Act for the disposal of unclaimed fees. 
As these have accumulated, and in order to expedite claims to fees 
due, thus freeing the district establishments from much extra work, 
Government is now given power to deal with ^hem in such manner as 
it thinks fit. 
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CHAPTER V. 

Oocupanct^Raitats. 

General, 

Every raiyjjii who immediately before the 
commencement of this Act [or the 
Bengal Tenancy (Amendment) Act, 
1907,] has, by the operation of any en- 
actment, by custom or otherwise, a i*lght 
of occupancy in any land shall, when this Act, [or the 
Bengal Tenancy (Amendment) Act, 1907,] comes 
into force, have a right of occupancy in that land. 

[(2) The exclusion from the operation of this 
Act, by a notification under sub-section (3) of section 
l^.of any area constituted a Municipality under the 
provisions of the Bengal Municipal Act, 1884, or of 
any part of such area, or the inclusion of any area in 
the town of Calcutta b/ notification under section 637 
of the Calcutta Municipal Act, 1899, shall not aifect 
any right, obligation or liability previously acquired, 
incurred or accrued in reference to such area.] 

Extended to Orissa, (Not., Sept., loth, 1891). 

The words in brackets in sub-section (i) and sub-section (3) have 
been inserted and added by Act I, C., 1907. They are intended 
to preserve existing rights and obligations in areas which under the 
amended provisions of section 1 may be excluded from the operation 
of the Bengal Tenancy Act by the Local Government or may be 
excluded from or jlpcluded, in the limits of the town of Calcutta. 

Aoqaisitioa of oooupaQpy righto under the former rei^t 
law --Under sec. 6 of Act X of 1859, and sec. 6 l| Act VI II, B. C., 
of 1869, every raiyat who had cultivated or held land for twelve years 


ift (i) 

Gemrul, 
Oontiauanoe 
of existing 
occupancy- 
rights. 
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had a right of occupancy in the land $o cultivated or held hy him, 

' whether it was held under a pattah or not, so long as he paid the rent 
payable on account of the same , but this rule did not apply to khimar 
nij'Jote or sir land belonging to the proprietor of the estate or tenure 
and let by him on lea^e for a term, or year by year, nor, as respected 
the actual cultivator, to land sub-let for a term, or year by year, by a 
raiyat having a right of occupancy. The holding of the father or other 
person from whom a raiyat inherited was to be deemed the holding of 
the raiyat within the meaning of the section. Section 7 of both Acts 
further provided that nothing in section 6 should be held to affect the 
terms of any written contract for the cultivation of land entered into 
between a landholder and a raiyat, when it contained an express 
stipulation contrary thereto. A r^at^^uld. _ tberefore^uiwifir ibe^fom 
Jjw contract himself ouLof his st^ttus. Under the former law, it was 
held that a raiyat holding land under a bhagdari or bhaoli tenure (f. 
upon a rent consisting of a portion of the produce) could acquire a right 
of occupancy {Harihar Mukhurji v. Riressar Banurjiy 6 W. R., Act 
X, 17 \Jatto Moar v. Basmati Koer^ 15 W. R., 479). So also, could a 
raiyat holding a nuksan utbandi joky (see sec. x8o) and who by the 
custom of the locality paid rent when the land could be cultivated, and no 
rent, when he could not cultivate it {Premanxni Ghosh v. Surendro Nath 
Raiy 20 W. R., 329). A right of occupancy could be acquired by f 
cultivator in that portion of the land used for his habitation as well as in^ 
that which was cultivated {Mohesh Chandra Gangapadhaya v. Bishokath 
DaSy 24 W. R., 402), even if instead of cultivating the land he set up shops ; 
on it and received profits from the shop-keepers {Khajurunnissa v. ; 
Ahmad Rezoy 1 1 W, R., 88), in bastu land, if the tenure of the basin land 
raiyatwari (Pogose V. Raju Dhopiy 22 W. R., 511)1 in a tank ap- 
purtenant to land let for cultivation, {Nidki Krishna Basu v. Ram Das 
Sefty 20 W. R., 34 1 ; Uma Charan Baruah v, Mani Ram Baruahy 8 C. 
W. N., 192), and in land let for grazing horsel {Fitzpatrick v. Wallocey i 
B, L. R., A. f., 317 ; II W, R., 231). A firm owning an indigo concern 
and taking a cultivating lease of land could acquire a right of occupancy 
in It, provided the lease was granted to the original members of the firm, 
and by the custom of the locality the rights of occupancy in the lands 
could be transmitted to persons subsequently admitted as membet8..of 
jhxttk {Laidiiy V, Gaur Gobind Sarkary 11 Calc., 501 )« A raiyat cotdd 
acquire a right of occupancy, even though he let out his land to others hr 
cultivate [Brindaban Chandra Cfmudhri v. hrar Chandra BisttfoSy N^. R., 
Sp, No., 1864, Act X, I ; Ram Mangal Ghosh v. LakM NtF'nia Shahoy i 
W. R., 71); provided he was a cultivator in the sense of deriv- 

ing the profits Jrom the prodwe diretdly Chartm Singh 
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Amirui^n^ 9 W. R., 579). A raiyat who had held or cultivated a pitece 
of land continuously for more than 12 years, but und^ several written 
leases or pattahs, each for a specific term of years, was entitled to a right 
of occupancy, and neither the mere fact of his taking a lease for a term 
of years, nor the existence of a right of re-entry on the part of the land- 
lord amounted to an express stipulation under sec. 7, so as to prevent the 
right of occupancy being acquired under sec. 6 of Act X of 1859 {Sheo 
Prakash Misrav. Ram Sakai Singh^ \y W. R., 62 ; 8 B. L. R., 165; 
Mukhtar v. Brajraj Singh^ 9 C. L. R., 144 j Chandrabaii Koer v. Harring- 
ton^ 18 Calc., 349 ; L. R., i8 I. A., 27). Similarly, a raiyat allowed to 
continue in occupation of the land on the expiry of a lease, which gave 
the landlord, a right of re-entry at the end of its term, but which the land- 
lord did not choose to avail himself of, and whose total period of occupa- 
tion amounted to twenty years, was held to have acquired a right 
of occupancy {Ibatuliak v. Mahomed A/t\ 25 W. R., 114.) Raiyats 
were entitled to add the lime during which their fathers or other persons 
from whom they had inherited had been in possession to the time of 
their own possession in computing the period of twelve years required 
For the acquisition of a right of occupancy ( Watson v. Sarat Sundari 
Debiy 7 W, R., 395 ; Him Chand Baruah v. Murari Mandal^ 8 W. R., 
127 ; Lai Bahadur Singh v. Solano^ 10 Calc., 45 ; 12 C. L. R., 559) 
They could count both the time when they had been in sole possession 
of the land and the time they had been in possession of it jointly with 
others {Forbes v. Ram Lai Biswas^ 22 W. R , 51. See contra^ Mahomed 
Chaman v. Ram Prasad Bhakuty 8 B. L. R., 388 ; 22 W.R., 52 note). 
They could acquire rights of occupancy, even although the persons 
under whom they held the land %ad no title to it {Amir Hussain v. 
Sheo Suhaiy 19 W. R., 338 ; Zulfan v. Radhika Prasanno Chandra^ 3 
Calc., $60 ; I C. L. R., 388), and the expiration of the lease of an ijaradar 
under whom a raiyat^s possession under a jotedari right had commenced, 
could not affect the application of section 6 of Act X {Ghuldm Panja v. 
Harish Chandra Ghosh^ 17 W. R., 552). Wrongful eviction is not such 
an interruption of possession as would prevent a raiyat acquiring a right 
of occupancy {Mahomed Ghazi Chaudhuri v. Nur Mahomed ^ 24 W. R., 
324 ; Lutifunnissa v. Pulin Bihari Sen^ W. R., Sp. No., F. B , 91 
Radka Govind /Coer V, Rakhal Das Mukhurji, 12 Calc., 82). A right 
of occupancy might be acquired in respect of an undivided share of an 
Sstate {Muktakeshi Dasi v. Kailash Chandra Mitra^ 7 W. R., 493 ; 
Jardine Skinner b* Co, v. Sarat Sundari Debt,, 3 C. L. R., 140; L. R.; 
5 t. A., 164 ; Baidya Nath Mandal v. Sudharam Misri^ 8 C^ W. N., 
751; Uma Char an Baruah V. Mans Ram Baruah^ 8 C. W. N., 192). 
Rights of occupancy could be acquired in khamar^ mj-jote or sir land, 
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if let otherwise than for a term, or year by year (Gaur Hart Singh v. 
Bihari Raut^ 12 W. R., 278 ; 3 B. L. R., App., 138 ; Bhagwan Bhagat 
w, Jag Mchan Rai^ 20 W. R., j*8 ; Ashraf v. Ram Kishor Ghosh^ 2^ 
W. R., 288). Compare se c. u6 o f this Ac t 

Non-aoquisition of oooupancy rights under the former 
law.— Rights of occupancy could not be acquired by trespassers {Pir 
Baksk V. MiajaUy W. R., Sp. No., F. B., 164 ; Ghulam Haidar v. Pumo 
Chandra Rai^ 3 W. R., Act X, 147 ; Ishan Chandra Ghosh v. Hansh 
Chandra 3 anurji^\Z^,^,y\<)\\o^, L. R., App., 5). A raiyat who 
secretly possesses himself of land and pays no rent for it has no right of 
occupancy in that land (Gharib Mandal v. Bhutan Mohan Sen^ 2 W. R., 
Act X, 85). Possession obtained and continued by fraud can give no 
right of occupancy {Bhubanjai Acharji v. Ram Narain Chaudhri^ 9 W. 
R., 449). Mere possession of a permissive character without any right 
cannot confer a right of occupancy (Mokar AH Khan v. Ram Rattan 
Sen^ 21 W. R., 400 ; Adaito Charmi Do v. Peter Das^ 17 W. R., 383). 
Mere possession as a servant for 12 years does not give rise to right of 
occupancy {Umamayi Barmanya v. Boko Behra^ 13 W, R., 333). A 
person occupying land as an assignee of the zamindar and cultivating 
because of the opportunity thus afforded cannot claim the benefit of 
sec. 6 of Act X of 1859 ( Uma Nath Tewari v. Kundan Tewariy 19 W. 
R., 177}. Rights of occupancy could not be acquired by a middleman 
{Gopi Mohan Rat v. Sib Chandra Sen^ i W. R., 68) ; or by a tikhadary 
{Ram Saran Sahu v. Veryag Mahtony 25 W. R., 554) ; or by a tenant 
holding under a zar-i~peshgi constituting a security for money advanced 
{Bengal Indigo Co. v. Raghubar DaSy 24 Calc., 272 ; L. R. 23 I. A., 158 ; 

I C. W. N., 83). Rights of occupancy could not be acquired in land oc- 
cupied exclusively by buildings {Sarnomayi v. Blunihardty 9 W. R., 552 ; 
Mohar AH Khan v. Ram Ratan Seny 21 W. R., 400), or in land the main 
object of the occupation of which was the dwelling-house, and when the 
cultivation of the soil, if any, was entirely subordinate thereto {Kali 
Krishna Biswas v.Jank^ 8 W. R., 350 j Ram Dhan Khan v. Hara Dhan 
Paramaniky 12 W. R., 404 ; 9 B. L. R., 107 note). No right of occu-| 
pancy could be acquired in a tank used only for the preservation and| 
rearing of fish and not forming a part of any grant of land or an appur- 
tenance to any land {Shibu Jelya v. Gopal Chandra Chaudhriy 19 W. R.J 
200) ; and a grant of a right of fishery in such a tank gives no interest^ 

in the sub-soil {Mahanand Chakravartti v. Mangala Keolaniy Calc.|j 

937; ; 8 _ 51 t-St..N*> 8 P 4 ) ; or in a tank with only so much land as is ncces-[ 
sary^for its banks {Nidhi Krishna Basu v. Ram Das Seny 30 W. R,, 341 
or in a jalkar {Uma Kanth Sarkar v. Gopal Singhy 2 W. R., Act X, 19 ^ 
$kam Narain Chaudkri v. Court of WardSy 23 W. R., 432 ; Jagjga<\' 
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bandku $uha v* Pratnotho Ndtth Rai^ 4 Calc., 767 ; Bpllai Sait v, 
Akram Ait\ 4 Calc., 961) ; or by an indigo concern or lirm, having no 
corpor^i^ tx\stence(Cannanv.Rai/asMi!^AaH<ira Pai^ 25 W* R., 117); 
or hy a firm of capitalists (Rat Ktimal Dasi v. Laidley^ 4 Calc., 
957). In computing the period of twelve years necessary for the acqoisi- I 
tion of occupancy rights raiyals are not entitled to add the period of | 
their predecessors’ possession to their own, except when they have in- » 
herited the lands from their predecessors or the jefes are transferable j 
( JVatson, V. Sarat Sundan Debi^ 7 W. R , 395 ; 'Dinobandhu De v. Ram ' 
Dhan Rai^ 9 W. R., 522 ; Dufga Sundan v. Bnndaban Chandra Sarkar^ 

1 1 W. R., 162 ; Narendra Narain Rat v. Ishan Chandra Sen^ 22 W. R., 
22 ; 13 B. L. R., 274 ; Khirod Chandra Rat v. Gordon^ 23 W. R., 237 ; 
Lai Bahadur Singh v. Solano^ 10 Calc., 45 ; 12 C. L. R., 559) ; not even 
with the consent of the zamindar (Tnra Prasad Rat v. Surja Knnik 
Acharjiy 15 VV. R., 152 ; Haidar Baksh v. Bhtibendra Deb Kuntvar^ 17 
W. R., 179 I but see contra on this point, Haro Chandra Guha v. Dunne^ 

5 Wi R., Act X, 55). Rights of occupancy could not be acquired in 
lands sub-let for a term or year by year by raiyats having occupancy 
rights {Gilmore v. Sa*'bessari Dasi^ W. R,, Sp. No., 1864, Act X,^ 
72 ; famiatunnissa Bihi v. Nur Mahomed^ ibid^ 77 ; Keial Gain v. 
Nadir Misiri^ 6 W. R., 168 ; Abdul Jabar v. Kali Charan Datla, 7 
W. R., 8i ; Kali Kishor Chaturji v. Ram Chandra Shah^ 9 Wi R., 
344; Haran Chandra Pal v. Mukta Sundari^ 10 W. R., 113 ; i 
B. L. R., A. C, 81 ; Ram Dhan Khan v. Haradhan Paramanik^ 

12 W. R., 404 ; 9 B, L. R., 107 note ; Nil Kamal Sen v. Daneshy 15 
W. R., 469 ; Ishan Chandra Ghosh v. Harish Chandra Banurjiy 1 S W. 
R., 19 ; Annapurna Dasi v. Rkiha Mohan PatrOy 19 W, K,, 95). 
Rights of occupancy could not be gained in khamary nij-jote or sir land,'| 
if let on a lease for a term, or year by year [Gaur Hari Singh v. Bihari | 
Rauty 12 W. R., 278 ; 3 B. L. R., App., 138 ; Bhagwan Bhngat v. fog- 
tmhan Raiy 20 W. R., 308 ; Ashraf v. Ram Kishor Ghoshy 23 W. R., 
288.) See sec. n6. In Haro Govindo Raha v. Ram Ratno Dey (4 Calc , 
A7), it- was doubted whether rights of occupancy could accrue in land held 

j Under a service tenure, but in Ram Kumar Bhuitach{%rji y. Ram Niwaz 
\ RcijgurUy (31 Calc., 1021), it has been decided that such rights, can be ac- 
; qui^red \xi ehaukidari cfmkran lands,; but not by the und^r-tenants of- 
! such lands {Mritanjai v. KenatuUahy ii C. W. N., 46). 

. ^ Aoquidition of occupancy rights by custom.— According 
to Peacock, C. J., in Thakurani Dasi v, Bisheshar Mukhuriiy (B. L. R., 
F. B., 326.; 3 W. R,, Act X, 29), Act X **did not take away the right of 
any rAijati who had a right by grant, contract, prescription ot other valid 
title. td hold at a fixed rate of rent” In Hills v. Ish'Unxr Ghosh (W, R., 
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S|>. F. 148), it was also sai 4 by the same learned Judge that 
there are any ancient or hereditary rights to which a raiyat is entitled, 
he is not precluded by Acj, X of 1^59 from claiming and proving such 
rights in due course of law.^ Sec also Lilanand Singh v. Nirpai Mahiun 
(17 W. R., 506.) All customs, usages and customary rights are now saved 
by the provisions of sec. 183, from illu$t|ation 2 to which section it is 
evident that there may be a valid custom orosage of the acquisition 
of rights of occupancy by under>raiyats. This is further apparent from 
sec. 1 13, as amended by the Bengal Tenancy (Amendment) Act, HI, 

B. C., of 1898, in which reference is made to the bolding of an under* I 

if 

raiyat having occupancy rights. 

An occupancy right acquired under former law oontinues 
under present law.— In a case under the present Act, in which cer- 
tain land had been used as an orchard, and had been held by the plaintiff 
for about fifty years, it was argued that the land, being horticultural 
land, a right of occupancy could not acquired in it under the present 
Act. But it was held that a right of occupancy had been acquired in the 
land under the former law, and that, whether or not the present Act 
applies to horticultural land, when a right of occupancy had been acquired 
under the old law, it was not forfeited by the repeal of that Act, there . 
being nothing in the new enactment to deprive any person of a statutory 
right which had been acquired {//ari Rum v. Narsingh Lal^ 21 Calc., 129. 
See also Hassan Aliv. Govind Lai Basak^ W. N., 141). There is 
nothing in the Bengal Tenancy Act tb take away a right of occupancy 
acquired under leases granted at a time when Act VIII, B. C., of 1869 
was in force, {Baidya Nath Mandol v. Sadkuram Misri^ 8 C. W. N., 751,) 
Under sec. I78(i)(b) nothing in any contract between a landlord 
and tenant made before or after the passing of this Act shall take away 
an occupancy right in existence at the date of the contract. 


Definition 
of ^'settled 
raiyat,” - 


20 . (1) Every person who, for a period of twelv e 

ye^s, whether wholly or partly before 
oTafter the commencement of this Act, 
has cootinooasly held as a raiyat land 
situate in any village , whether under a lease or 
otherwise, shall be deemed to have become, *on i^e ex* 
piratiou of that period, a settled raiyat of that village. 

(2) A person rfiaH be deemed, for t^ purposes of 
this section, to have con tinuous ly held land, in a 
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village notwithstanding that the particular land held 
by him has been di&rent at different times. 

(8) A person shall be deemed, for the purposes 
of this section, to have held as a raiyat any land held 
as a raiyat by a person who se heir be is. 

(4) Land held by two or more co-sharers as a 
raiyati holding shall be deemed, for the purposes of 
this section, to have been held as a raiyat by each 
such co-sharer. 

(5) A person shall continue to be a settled raiyat 
of a village as long as he holds any land as a raiyat 
in that village and for one, year thereafter. 

(6) If a raiyat recovers possession of land under 
section 87, he shall be deemed to have continued to 
be a settled raiyat notwithstanding his having been 

f out of possession more than a year. 

(7) If, in any proceeding under this Act, it is 
proved or admitted tthat a person holds any land as a 
raiyat, it shall, as between him and the landlord under 
whom he holds the land, b e pr esumed, for the purposes 
of this section, until the contrary is proved or admit- 
ted, that he has for twelve years continuously held 
that land or some part of it as a raiyat. 

Extended to Orissa (Not, September loth, 1891^. 

Sub-sections (1) and ( 2 ). Settled raiyats.— -These sub-seciions, 
which are the result of an attempt to rehabilitate the kkudkaskt or 
“resident raiyat” of the old regulations, macle a great change in the rent 
law. Under Act X of 1859 and Act VIII, B. C., of 1869, it ‘was neces- 
sary for the acquisition of a right of occupancy in land that a raiyat 
should have held the same land for twelve years, and if he toolc up fresh 
land in the village, he had no right of occupancy in it until the lapse of 
a period of twelve years (A mar Ckand Lahatta v. Bakshi Paikar, 2 Z W. 
R., 228). No\!^, a raiyat is a settled raiyat of the village and has (sec. 21) 
an occupancy right in all land in the village in which he, or the person 
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whose heir he is^ has held any land for twelve years. When the hold- 
ings of the defendants consisted of land held by them partly for more 
than twelve years;, and partly for less than twelve years, and the two 
classes of land were undistinguishable ; held^ that the defendants were 
settled raiyats, and had under s. 21 occupancy rights in all the lands 
held by them {Satat Chandra Rai v. Asi^nan^ 31 Calc., 725 ; 8 C. W. N., 
601). But this rule does not apply to chur or dearah land or to land held 
under the custom of uibandi^ which must still be held for twelve years 
before a right of occupancy accrues (sec. 180.) 

The provisions of sub-section (i) were introduced to prevent land- 
lords barring the acquisition by their raiyats of rights of occupancy by 
shifting them, or changing the lands of their holdings before the expiry 
of twelve years. It was at one lime proposed to insert the word “estate” 
in this section in place of the word “village’* ; but it was ultimately de- 
termined not to do so. Landlords can, therefore, still prevent their 
raiyats acquiring occupancy rights, by shiftinj^ them from one village to 
another within their estates before the completion of the statutory period . 
There is one point which the provisions of sub-section (2) leave some- 
what uncertain, whether a raiyfit can become a “settled raiyat” by 
holding durinpf twelve years different plots of land in the same village 
undei different landlords, or whether he must bold his land under one 
and the same landlord. See Kuldip Singh v. Chatur Singh Raiy (3 C. L. 

J., 28s). 

Distinction between occupancy raiyats and settled 
raiyats,— The term “occupancy-raiyats” used in the Act does not cover / 
“ settled raiyats.” An occupancy right nsay be acquired by a new-comer [ 
by purchase,” (i. e., provided it be transferable by custom), “while the < 
status of “settled raiyat, is acquired by cultivating any land in the village! 
as a raiyat for twelve years, or by inheritance from a raiyat who has | 
done so.** (Statemeiit of Objects and Reasons of Bill, No. Ill of 1897,! 
to amend the Bengal Tenancy Act, para 24) and Kuldip Singh v. 
Chatur Singh Rai^ (2 C. W, N., cccii ; 3 C. L. J., 285). The status of a j 
settled raiyat as defined in sec. 20 cannot be transferred and, consequently, / 
though ev.eEy settled raiyat has aright of occupancy, every occupancy-raiyat' 
is not necessarily a settled raiyat {Kuldip Singh v. Chatur Singh Raiy 
2 C, W. N., cccii. ; 3 C. L. J. 285). 

The Board of Revenue have issued the following instructions to 
settlement officers on this point. 

** A raiyat who has held any land in a village for 12 years by himself 
or partly through the person from whom he has inherited, is a settled 
raiyat of that village. He has Ahe oeoupancy aright not only in that land 
hut also in all other , laud in tli#t yillajge forming pnrt of his holdiijig 
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or^ which l|» may at any time add to hie holding. s^ Hia eti^tfui a let tled. 
f* iy^t hie heie, hot it cannot be aold. Thas, all ooeupanoy-raiyata 

who have a^uired the oooupanoy bright Qiroagh the ocoupation of land for 12 
years, or by inheritanoe from one who held for that periodi ahpnld be 
recorded as nettled raiyats. The only remaining class of oooupancy^raiyata 
are those who have purchased the pocupancy-right, but have not. held the land 
to which it , is attached for 12 years, or who have inherited from such pnrchas- 
ers, the term of 12 years from the pnrohase being still nnexpired. These 
alone should be recorded as oocnpanoy* raiyats ” (Revenue circular, No. 1, Oct. 
1902). 

Sub-section (3).— The provisions^ of this sub-soction are similar to 
those of se6 6 of Act X of 1859 and of Act VIII, B. C., of 1869, accord- 
ing to, which “the holding of the father or other person from whom a 
raiyat inherits shall be deemed to be the holding of the raiyat within 
the meaning of this section.” Under the former law, a raiyat was always 
enlitfed to add the occupltion of his father or other person from whom 
he bad inherited his land to his ov^n in computing the period necessary 
for hts acquisition of an occupancy right, but not that of any person 
from whom he might have purchased the land, unless the holding w.is 
of a bl^^ferable nature. See notes to sec. 19, anie^ pp. 86, 88. Occupancy 
rights now expressly made heritable by sec. 26. As to the liability 
of ocCUpancy-raiyats for rent which accrued in the lifetime of their pre- 
decessors,’see the notes to that section. An heir of an occupancy-raiyat 
can claim recognition by the landlord on the death of his ancestor who 
was the rntjordcd tenant {Ananda Kutnar Naskar v, Hari Das Haidar^ 
27 Calc., 545 ; 4 C. W. N., 608). 

Sub-section ( 4 ). -'The sub-section follows the rule laid down by the 
High Court in Forbes v. Fam Lai ^Biswas (22 W. R., 51), setting aside 
Mahomed Chaman v. Ram Prasad Bkagat (8 B. L. R , 338 ; 22 W. R., 
52 note). 

When some lands were held by several occupaney-raiyats jointly and^ 
some of them relinquished in favour of the landlord ; held^ that the 
relinquishment did not operate by way of enlarging the rights of the 
raiyats who remained on the land by giving them an interest over the 
whole holding {f^iari Mohan Mandal v. Radhika Mohan M0ssra^ 5 C. L. 
J., 9). • " 

Sub-sec^on 5.— ‘Under this sub-section a raiyat may apparently 
abandon his holding and leave the village and may still retain bis rights 
i^s a settled raiyat, provided he returns within one year’s timpi mad takes 

another holding in the same village, it may be under a different landlord. 

'' ' ^ 

Subjection (6),-<-The sub-section follows the rule laid^own by 

the High Coiirt in Mahomed Chazi 'Chaudhfi v, Nur Methtmed (24 W. 
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R., 3t4), in which a mminiar sned a raiyat lor cjattment ai^ the ra^t 
pleaded continuous occupancy for twelve years, and it was found he had 
been ejected during that period, but had got back into possession. It 
was held that if the eviction were wrongful, it would not be such an 
interruption as would prevent the raiyat from ac<|uiring a right of occu- 
pancy, but it was for the raiyat to show that the eviction was^ wrongful. 
See also Lv^ifunnissa v. PuHn Bihan Sen^ (W. R , Sp. No., F. B., 91) 
and Raiha Govind Koer v. Rakhal Das Mukhurji^ (12 Calc., 82). 

v 8 ub- 860 tion ( 7 ). Onus of proof. This sub-section made a great 
change as to the onus of proof in rent cases. It was introduced in the 
interests of the raiyats, who had always experienced difficulty in producing 
legal proof of their acquisition of occupancy rights: NowT} the onits js on 
the landlord to disprove the assertion on the part of their raiyats of their 
having held land continuously for twelve years^ This presumption can 
only arise in the case of a raiyat who has other occupancy holdings in the 
same village when those other occupancy holdings are^eld under the 
same landlq|d {Kuldip Singh v. Chatur Singh Rai^ 3 C. L. J., 285), 
And this presumption does not apply to the occupants of ckur ox dearah 
land, who, if they allege that they have been for twelve continuous years 
in possession, must prove that allegation {Bmi Prasad Koeri v, Chaiuri 
Tewarif 33 Calc., 444 ; 4 C. L. J., 63). 

In a suit brought by a purchaser of an estate at a sale for arrears of 
Government revenue, it is for the defendant who claims to be a raiyat 
with a right of occupancy to start a prirna facie case by showing that be 
held the lands as a raiyat within the meaning of the proviso to sec. 37, 
Act XI of 1859 {Ambika Charan Chakravartti v. Day a Gazi^ 3 C. L. J., 
51 n ; 10 C. W. N., cxx). 


21. (1) Every person who is a settled raiyat of a 

village within the meaning of the last 
foregoing section shall have a right of 
panojr nght*, oocupancy in all land for the time being 
held by him as a raiyat in that village. 

( 2 ) Every per89n who, being a settled raiyat of a 
village within the meaning of the last foregoing sec- 
tion, held land as a raiyat in that village at any time 
between the second day of March, 188 d, and Ule com- 
mencement of tbis Act, shall be deemed to have ac- 
quired a right of occupancy in that land under the lav 
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then in foree ; Wt nothing in this sab'Seotion ehall 
affect aijy decree or order passed by a Court before 
the commencement of this Act. 

Extended to Orissa (Not., Sept. loth, 1891). 

Beat];:iotions on the acquisition of occupancy rights. 
NotMTithstanding the provisions of this section, occupancy rights cannot 
be acquired in proprietors’ private lands, known in Bengal as khamar^ 
nij or nij-jote and in Behar as siraty sir or kamaty if let under a lease 
for a term of years or under a lease from year to year (sec. 116.) As 
already pointed out, settled raiyats do not acquire occupancy rights in 
chary ficarah or utbandi lands, until they have held the same land for 
twelve continuous years (sec. 180.) Occupancy rights cannot be acquired 
in lands (Upendra Nath Hazra v. Ram Nath Chaudhriy 33 Calc., 

630 ; Mt>hesh Manjhi v. Fran Krishna Mandoly i C. L. J., 138.) > 

Wh<5n ^ lessee of lands in th» occupation of raiyats who had jote 
rights khas possession with the consent of the raiyats for the 

purpcw mdigo cultivation ; heldy that the lessee being merely a land- 
lord in Occupation did not acquire occupancy rights in the land, and the 
lessor beetle entitled to khas possession on the. expiry of the lease 
{Ram L&ckan Koeri v. Collin^ridgCy 11 C, W. N., 397.) 

Jiotmted lands.'— A raiyat who has a right of occupancy has the 
saqae r^ht in land accreted to his jote as he has in his jote (Gaur Hari 
Kaiharttib^. £ti\ol(i KaibarttOyZi Calc., 233) ; but not if he is a yearly 
raiyat of. or dearah land {Beni Prasad Koeri v. Chaturi Tewatiy 

33 Calc.,^ 444 -) 

Urban and suburban lands.— The use of the word “ village ” 
in this section shows that no right of occupancy can be acquired under 
the Act in towns and suburban lands, and it has been held that “ there 
is no authority for the proposition that there may be rights of occu- 
pancy in suburban lands let for purposes of building, though these rights 
may not be cognizable under a law intended only for agricultural land- 
lords and tenants” {Rakhaldas Addi v. Dinomayi Debiy 16 Calc., 652.) 
The Act does not expressly exclude from its operation urban areas except 
the town of Cd\c\x\X^{Hassan Ali v. Govinda Lai Basaky 9 C. W. N , 141.) 
But see the addition to s. i (3), made by s. 3, Act I, B. C., 1907, p, 2. 

Sub-'Seotion (2). —The 2nd March, 1883, is the date on which leave ^ 
was obtained to Introduce into Council the Bill to amend the Tenancy \ 
Act, The object of this sub-section was to prevent raiyats being induced \ 
to contract themselves out of their rights during the passing of the Bill | 
through Council. This object is given further effect to in se c. 178. The \ 
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provisions of sub-seclion (2) of section 21 are expressly retrospective and 
apply to suits pending at the commencement qf the Act (Jogeshar Das 
V. Aisetni' Koibartto^ 14 Calc., 553 ; Tapsi Singh v. Ram Skmn Koiri^ 
15 Calc., 376). 

V^to on oontractfl barring acquisition of occupancy rights. . 
•^Under sec. 178 (i) (^) nothing in any contract between a landlord an4 
tenant made before or after the passing of this Act shall bar in perpetuity 
the acquisition of an occupancy right in land. Under sub-sec. (2) no- 
thing in any contract made between a landlord and tenant since the X5th 
July, i88df, (the date of the publication of the Rent Commission’s Report) 
and before the passing of this Act shall prevent a raiyat from acquiring 
in accordance with this Act, an occupancy right in land ; and under sub- 
sec. (3) (a) nothing in any contract between a landlord and tenant after 
the passing of this Act shall prevent a raiyat from acquiring in accord- 
ance with this Act an occupancy right in land. " ' 

22 . ( 1 ) When the imnthdiate landlord of aji 

Effeot’ of ac- pancy-holding is a proprietor or ■ 

riJjif nenf tenure-holder, and the entii'e in- 
by landlord. terests of the landlord and the raiyat In 
the holding become united in the same person by 
transfer, succession or otherwise, the occupancynright 
shall cease to exist ; but nothing in this stib-sefition 
shall prejudicially aifect the rights of any third 
person. * 

(2) If the occupancy-right in land is transferred 
to a person jointly interested in the land as proprietor 
or permanent tenure-holder, it shall cease to exist ; 
but nothing in this sub-section shall prejudicially 
affect the rights of any third person. 

(3) A person holding land* as an ijaradar or 
farmer of rents shall not, while so holding, acquire a 
right of occupancy in any land comprised in his ijara 
or farm. 

Explmation. — A person haviqg a right of occu- 
pancy in land does not lose it by subsequently becom* 



to{siL*afEiIAy«J¥ Xdf. 'tWir.'Sk 

“lAg i&tefeHated in the land as prpptiet&^QV/jpdi^^ 

* tenure-holder, or by subsequently holdi^ihE; 

’* l(Mid in ijara or farm. . - , 

The provisions of this section have been greatly modihed 9. 4 %^ 
li B. C., 1907. So far as the province of Bengal is concerned/ ihe 
section runs as follows \ ^ 

- ' 22. ( 1 ) When the immediate landlord of an ocdh- 
' JBtfectofaoqui- pancy-holding is a proprietor or -ipei^a. 
MnOT-nght”*^ nent tenure-holder, and the entireVlh- 
terests of the landlord and the rai^^t iq 
the holding become united in the same person by 
transfer; succession or otherwise, [such person sliall 
have no right to hold the land as a tenant, but shall 
bold 4t as a proprietor or permanent tenure-holder 
(aa the case may be)] ; but nothing in this sub-secllon 
fhtlll prejudicially affect the rights of any third 
person. 

(B) • If the occupancy -right in land is transferred 
to a perspn jointly interested in the land as propriefior 
or permanent tenure-holder, [he shall be entitled to 
hold the land subject to the payment to hie eo-pro* 
prietors or joint permanent tenure-holders of ’the, 

» shares of the rent which may be from time to ’time 
payable to them ; and if such transferee sub-lets the' 
land to a third person, such third person shall \4 
deemed to be a tenure-holder or a raiyat, as the 6a^‘ 
may be, in respect of the land. 

lUuHra'ion. — A, a oo-ahater landlord, pnrohiisM the oooapaii«)r boldlijg ot* 
raiyat X. A is entitled himeelt to hold the land on payment to hi| ctiihfiihMtfli 
of the fihatoe of the rent payable to them in respect of the holding-^ A anty* 
lets the land to Y, a bo takes it for the porpose of estsbblishing tenai^i tm.lt $ 
Y $> tenure holder in respect of the land. Or A Bub«letj|^|i who 

takii It lor the purpose *of cul^vating it himself ; JS beoompet f-i!i%atin 



W9, ctccvpAnt^ aiUHts. tjE* 

f. n 

' (8) A ' ^rsoti holding land M “ nn q h 

&>rniaii of rents shall^no^ holding, ac<}n!ra,|t;^ 

pnrohaag, or other wise.1 a right of oooupanc^ in aijjr 
land comprised in. his ijara or farm. * 

Explanation . — A person having a right of oocu-f 
,'panoy in land does_not lose it by subsequently hepom* 
i^g jointly interested in the land as proprietor or 
permanent tenure-holder, or by subsequently holding* 
the land in ijara or farm. 

Extended to Orissa, iNot., Sep. loth, 1891) « 

iThe words in heavy brackets in this section were added by s# tp% ht\ 
B, jC.. 1907.^ 

Sub-eeotion (1).— The rule laid down m this section is at^alog^s 
to the provisions of sec tion in , cl *(d), of Act IV of 1882, under which a 
lease of immoveable property determines in caae t^ interests of tSia^ 
lessee and the lessor in the whole of the property become vested th^ 
same time in one person in the same right. It is in accordance with the 
rulings of the High Court in the cases of Mitrajit Singh v. Fits^$rkk^ 
ii W. R.y 206 ; Feed\. Srikfhkna Singh, 15 Vf»K,,4y>\BulChaffd 
Jha V. Lathu Mudi, 23 W, R,, 387 ; Lai Bahadur Singh v, S^lan^f 
IQ Calc., 45 ; 12 C. L. R, 559; and Radha Govind Koer v. Rak^ 
Das Mukhurji, 12 Calc, 82. But See contra, Untesh Qhandt^a v. Ra^ 
Narain, 10 W. R., 15 ; Rushion v. Atkinson, 1 1 W. R , 485 and Said 
PaHchanatt, 25 W. R., 503* In Lai Bahadur Singh v. "^Solano, it wS^i 
said that a right of occupancy must be acquired against somebod^J 
‘and if a raiyat is in possession of the land in a double capacity, both as a[ 
raijrat and as a malik, it is almost impossible to conceive bow he 
under ib^se circumstances acquire a right of occupancy against himself. 
In Radha Govind Koer v. Rakhal Das Mukhurji, (12 Calc., 82), it was^ 
dec«4<^<i that even if the proprietor purchased an occupancy raiyat’s land^ 
henami\xi the name of a third, person, the right was gone ; and in PiSA 
Mdhan Mukhufji v. Badal Chandra Bagdi, (28 Calc., 205 j 5 C. W. 

310}, U was bpld thaf an undeZ-raiyat’s lease which was without the lan^-^ 
lord’s consent and unregistered was invalid, and a landlord purchasings 
the holding of the raiyat m execution of a decree for arrears of rent waa^^^ 
entitled lb eject the under<*raiyat, who was not protected by this clause. 
But the contrary was laid down in Anurulla v# Naair Mahomed^^lp, 
Calq^ 934), This ju*dgmeiit was subsequently withdrawn, k^was 
no not^ had been lervod ondllb.)tei|rs the 
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res{jon4crtt JBut principles of the judginent were affirmed in Amir^ 
ulla V. ^azir Mahomed^ (3 C. L. J., 155 ; 34 Cate., 104). It was, however,, 
disrfngijiBhed from in Badan Chandra Das v. Bajeswari Debya^{2 
C'.%. J.^ 570) ; in which case the plaintiff, a jotedar under Government, 
let out a portion of his jote to a raiyat as ckukanidar^ who again 
liub-let a portion of bis holding to the defendant, without the consent of 
the plaintiff, and otherwise than by a registered instrument. Subsequent- 
ly, theVaiyat having surrendered a portion of his holding, which, he had 
subrlet to the defendant, plaintiff brought this suit for recovery of posses^ 
sion \ held^ sec. 22 did not apply, and the landlord was entitled to khas 
possession and no notice to quit was necessary. 

There is no merger in the case of a interest coming into the 
same hands as the zamindari interest {Jibanti Nath Khan v. Gokul 
Chafid^e Chaudhrif ig CsLlc.y 760). The cont rary was held in the case 
of a interest created after the passing of the Transfer of Property 
Act (Promofho Nath Mittra v. Kali Chaudhriy 28 Calc., 744 ; see, too, 
Prasanna Nath Rai Jagat Chandray 3 C. L. R., 159) When shikmi 
and mukarari interests become vested at one time in the same persons, 
then, whether the mukarari lease was a lease for agricultural purposes 
or not, the mukarari interest meiges in the superior tenure [Surja 
Narain Mandate, Nanda Lai Sinhay 33 Calc. 1212). 

The rights of third persons referred to in this sub-section and in 
sub-section (2) must be valid rights {Piari Mohan Mukhurji v. Badal 
Chandra Bagdiy 28 Calc,, 208 ; 5 C. W. N,, 312). 

Sub-section ( 2 ). — In Gur Baksk Rai v.Jeolal Raiy (16 Calc., 127 
in which a tenant had commenced to occupy his holding in 1871 and had 
purchased a fractional share of the proprietary interest in 1878, it was 
held on his suing for possession after being dispossessed in May, 
1886, that there was nothing in Act VIII, IL C., of 1869 to prevent 
his acquiring si^h right, if after his purchase he continued to hold the 
land as a raiyat, if the relation of landlord and tenant existed between 
himself and bis co-sharer proprietor, and if the period for which he so 
held extended for twelve years from the commencement of his holding. 
In Si tajiath, Panda v. Palaram Tripatiy (21 Calc, 869), the plaintiff sued 
for a share of the rent of a jotCy alleging that it had been purchased by 
the defendants, who were his co-sharers in the landlord’s interest. It 
was held that the plaintiff was entitled to a decree and it was said that, 
though the section provides tha*^ oh the transfer of an occupancy right 
in land to a person jointly interested in the land as proprietor or perma- 
neul tenure-holder, the occupancy right shall Cease to exist, “it does not 
follow that the tenancy will be altogether extinguished. The third person 
mentioned in the clause nmst be held to include every pei 90 n interested 



Skc. 22.] 


OCXUl^ANCV ElftHm 


$9 


other than the transferor and transferee* So that the acqnisiticm oKlin 
occtipancy right by a proprietor smvt\d not atfect the right of a to-sharef 
landlord to receive his share of the rent of the tenancy ” in another 
CRSt, /awa^jffa^y. ^am ^ Calc., 143 5 i C. W. N., 166), 

the pla intiff , who was a co-sharer in a faiu^i sued for Has possession to 
the extent of bis share in a in which the defendant had put up to 
sale and purchased the occupancy right of a tenant, the defendant being 
the plaintiff’s co-sharer in the ialuk in which the joie was situated. The 
Munsiff before whom the suit first came dismissed the suit, holding that 
the defendant who had purchased the jote^ was entitled to hold it as a 
tenant, and that the plaintiff was accordingly not entitled to khas posses* 
sion of his share. His decision was reversed by the Subordinate Judge, 
who held that the principal defendant had purchased nothing, th^, effect 
of his purchase being to extingu|shjh^ On appeal to the 

High Court the Subordinate Judge’s decision was revised by Beverley, 
J., and on appeal under the Letters Patent to a Bench of j^ye Jud ges the 
decision of Beverley, J., was affirmed. In the judgment of the Bench it 
was said “Sub-section (2) of section 22 of ihse Tenancy Act provides 
that if an occupancy right is transferred to a person jointly interested in 
the land as proprietor, the occupaiKV right shall .cease to exist. It is 
not said, and the sub-section cannot be understood to mean, that the 
holding shall cease to exist, but that the occupancy right which is an 
incident to the holding shall cease to exist, ^nd there is nothing in the 
sub-section inconsistent with the continuance of the holding, divested of 
this right of occupancy which attached to it. The saving clause in the 
sub-section ^that nothing in it shall prejudicially affect the rights of any 
third person,’ indicates also that the holding would for some purposes at 
all events, continue to exist.” 

The ruling in the case of Jawadul Hak v. Ram Das Saha^ (34 Calc., 
143) was followed in Miajan v. Minnat Ali, (24 Calc., 521). But in Ram 
Saran Poddar v. Mahomed Laitf^ (3 C. W. N., 62) it was hteld that, when 
a landlord had brought an occupancy holding to sale, had purchased 
it himself, and settled it with a new raiyat, he could not sell the 
same occup^bey holding again in execution of a decree for arrears 
of rent of past years. It was said that there was no subsisting right in 
tlie old raiyat, which could be sold, and the plaintiff, who purchased at 
the second sale, bad acquired nothing. 

‘ In Girish Chandra Chaudhri v. Kedar Chandra Rai\ (27 Calc., 
473 ; 4 C. W. N., 569), the case of Jawadul Hak v. Ram Deis Saha was 
again distinguis hed from . In this case the plaintiffs and the defendants 
were the joint owners of a taluks appertaining to which there was a non- 
transferable occupancy holding. The defendants brought to sale apd 
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pur^baied that holding in execution of a money decree,and took posses- 
sion of the land. The plaintjfis sued to^btain joint possession with thi^ 
defendants of the land. They were successful in the lower Contts. In 
second appeal it was argued on the authority of Jawadul iiak v. Earn 
Das S^a that the occupancy right was severable from thh tenancy 
right, and that although the occupancy right could not be sold, the sale 
and purchase of the tenancy right were good, and that the plaintiff had 
consequently no right to interfere with the possession of the purchasing 
defendants. But the appeal was disallowed. “ Section 27,” it was said, 

“ does not make a non-transferable occupancy holding transferable, when 
the purchaser happens to be one of the proprietors. That section, read 
in connection with the other sections of the Act, must be taken toTefer 
to occupancy holdings which are of a transferable character, and the 
section enacts that when such a holding is transferred to one of the 
co-proprietors the occupancy right in the land so transferred shall cease 
to exi$t. The decision to which we have been referred merely held that 
although by the operation of that section the occupancy right ceased, 
to exist, there might be a good transfer of the holding. Although under 
the provisions of sec. 22, an occupancy right may be severable, it is 
only severable in cases to which that section applies, and can- 
not be made severable in all cases. Apart from any special pro- 
vision of law such as is contained in section 22, and is applicable 
only to the cases referred to in that section, it does not seem possible 
on any principle to hold that in the case of a non-transferable oc9Upancy 
holding, the holding can be sold without the right of occupancy, so 
as to give the transferee a right to retain possession of it.” See also 
Dilbar Sardar w, Husain (26 Calc., 553), and Ramrup Mahto v. 

I Manners^ (4 C. L. J., 209). The correctness of the decision in Jawadul 
* Hak's case was subsequently affirmed ^ ^ Bench in Ram Mohan 
Pal V. Kachu^ (32 Calc., 386 ; i C. L. J., l ; 9 C. W. N., 249). 

Sub-seotiOQ ( 3 J.— Sub-section (3) and the explanation to the sec- 
tion follow the Ihilings of the High Court in the following cases : {Gilmore 

V. Srifmnt Bhumik, W. R , Sp. No., 1864, Act X, 77 ; Watson &* Co, v. 
Jogendro Narain Rai,^ r W. R., 76 ; Mokundo Lai Dhobi m Crow^^ i'j 

W, R., 374 ; 8 B. L. R., App., 95 ; Umanatk Tewari v. Kundan Tewari^ 
19 W. R., 177 ; Savi v. Panchanan Rai^ 25 W. R., 503 Ram Saran Baku 

Veryag MahtOHi 2$ W. R., 554; /ardtne Skinner dr* Co, v. S&rai 
Sungari Debiy 3 C. L. K., 140 ; 5 I. ,A., 164 ; Rai Kamal Dasi y 

4 Calc., 957). 

In a case decided under the Tenancy Kciy\Maseyk v. BhagahaH Bur- 
^6 Calc., 121), the question was whether certain pei^ns who 
had ocernpied land as taiyats were debarred from acquiiing occupancy 
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rights in it owing to their being jointly interested in the land as Ijmo- 
dars ot fanners. It was held that^they were not. 

Altdrations made^ in this ssotion by Act I, B, 0 , of 1907. *- 
In the on Clauses of the Bengal Tenancy (Amendtnenty Bill 1906, it 
was explained that the object of th e amendtnent of sect^^^ 
counterac^he ruling of the High Court in Jawadul case and the 
Full Bench ruling in Ram Mohan Pal v. Kachu. “ These decisions’* it 
was said, “ lay down a rule opposed to the policy of the authors Of Act 
VIII of 1S85, which was to discourage the acquisition of occupancy 
holdings Jyr landlords.” 

The provisions of sub-section (2) were greatly modified by the Select 
Committee on the Bill who in their report observe that “ the amendments 
made by them in the section will give effect to the intention of the 
framers of the Act, by providing that, where a sole landlord acquires an v 
occupancy holding of his raiyat, the interests of such landlord and 
tenant merge into a landlord’s int|jrest ; and that where one of several 
co-sharer landlords or joint tenure-holders acquires an occupancy right of 
a tenant of all the co-sharers or joint-tenure holders, such landlord cannot 
thereby acquire an occupancy right, or by sub-letting, bar the acquisition 
of raiyati rights by the sub-lessees. At the same time, under the section 
as modified by us, the landlord will not be prevented from cultivating 
the land himself, Ihough the holding will not become proprietor’s 
private land. We have inserted an illustration to make the mean^- 
ing of the section quite clear. Our attention has been called to a 
ruling of the High Court ^Ramrup Mahto v. Manners^ 4 C. L J., 209) 
to the effect that the word * acquire,’ in sub-section (3) of section 22, 
does not include ‘ purchase.’ In order to prevent the acquisition of a 
right of occupancy by an ijaraiar during the period of his lease through 
a purchase behind the back of the landlord, we have inserted the words 
* by purchase or otherwise’ after the word ‘ acquire.’ ” 

Incidents of occupancy right. 

23 . When a raiyat has a right of occupancy in 
incidetu* of respect pf any land, he may use the 
^4**’***“’*' ' which does not 

nMite rial|y im pair the value of the land 
of lue of knd. 0J. i.00der it unfit for the purposes of the 
tenancy ; but shall not be entitled to o at doVn trees 
in oontravenlion of any local custom. 
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Extended to Orissa, (Not., Sept. loth, 1891). 

I Nothing in a contract made after the parsing of this Act shall take 
I away or limit the right of an occupancy raiyat to use land as provided 
I by this section [sec. 178 (3) (b). ] ^ 

Use of land by occupanoy raiyats.— In an early case under 
Act X of 1859 it was said that a raiyat with a right of occupancy might 
erect a pukka house on his land and do what he liked with it so long as 
he dSd not injure it to the zaminduf^s detriment {Nyamafullah v. Govind 
ChaHdra Duita^ 6 W. R., Act X, 40). In later cases, however, it was 
held that a zamindar might object to the erection of brick houses on land 
let for purposes of cultivation, and might by injunction restrain his raiyat 
from doing anything which would substantially alter the character of the 
tenure {Skib Das Bandopadhaya v. Baman Das Mukkopadhaya^ 8 B. L. 
R, 242 ; 15 W. R., 360 \Jagat Chandra Rai v. Ishan Chandra Banurji^ 
24 W. R., 220 ; Lai Sahu v. Deo Narayan Singh^ 3 Calc., 781 ; 2 C. L. R., 
294). An occupancy raiyat had also 90 right to excavate a tank on his 
land {Tafini Charan ^ Basu v. Deb Narain^ 8 B. L. R., App, 69), in 
contraveat on of the terms of his lease {Monindra Chandra Sarkar v. 
Manirudin Biswas^ 1 1 B. L. R., App., 40 ; 20 W. R,, 230), or to dig earth 
fur the purpose of making bricks {Kadambini Debi v. Nabin Chandra 
Adukhy 2 W. R., 157 ; Anand Kumar Mukhurji v. Bissonath Banurji^ 
17 W. R., 416). If he had a interest in the land, he might 

build a well or do anything else which did not entirely destroy the land 
so as to endanger the zamindat^s ground rent {Dhtpat Singh v, Halal- 
khuri Chaudri^ W. R., Sp. No., 1864, 279). But if a landlord stood by 
and allowed his tenant to erect pukka buildings on the land, he could not 
turn him out of possession {JSeni Madhab Banurji v. Jai Krishna 
Mukhurji^ 12 W. R., 495 : 7 B. L. R., 152 ; Sib Das Bandopadhaya v. 
Bafnan Das Mukhopadhaya^ 8 B. L, R., 242 ; 15 W. R., 360). Similarly, 
f he allowed him to excavate a tank without making any attempt to 
restrain him {Kedar Nath Nag v. Kkettro Pal SHHratna^ 6 Calc., 34 ; 
6 C. L. R., 569), or to build a homestead or use part of the land for tanks 
or gardens iPrasanna Kumar Chaturji v. Jagan Nath Basak^ 10 C. L. 
R., 25), or to excavate earth for brick-making {Nichdll v. Tarini 
Charan Basu^ 23 W. R., 298), or to convert his land into a mango grove 
{Naina Mism v. Rupikun, 9 Calc., 609; 12 C. L. R., 300)^ he would not 
be allowed to eject or interfere with him. 

Now, an occupancy raiyat’s rights in thU respect are regulated by 
[ secic 76_and 77 of thi^ Act. Under sec. 77 (i) a raiyat at fixed rates 
I and occupancy raiyat have a right to make ‘^improvements^ in their 
(land, mid “improvement” is defined Jn section 76 (i) to mean any work 
' which adds to the value of the holding, which is suitable to the holding 
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and which is consi^em^ with the purpose for which it was Ict/sdch as 
wells, tanks, water-channels [76 (2)(a)], and SuhablejdwellingrJhOUSes, 
for the raiyat and his family with all necessary out-offices, [76 (2) (f)]. i 
Under sec. 108, cl. (p) of the Transfer of Propei ty Act, which section 
however "has not yet been extended to agricultural leases (s. 117), a lessee 
must not, without the lessoris consent, erect on the property any perma- 
nent structure, except for agricultural purposes. 

Trees.— Under the former law it was decided that, though a tenant 
had a right to enjoy all the benefits of the growing timber during his 
occupation, he had no right to cut down the trees and convert the timber 
to his own use {Abdul Rahman v. Dataram BasAt\ W. R., Sp. No., 
1864, 367) ; but he had a right to the possession of trees on his land 
{Mahomed AH v. Bolaki Bhagat^ 24 W. R., 330). Now, under the terms 
of this section a raiyat with a right of occupancy may cut down trees 
on this land without his landlord’s consent, unless there be a custom to 
the contrary, of which it is for the landlord to j>ive evidence 
Chandra Pal Chaudhri v. Ram Lai Pal^ 22 (^alc., 743). As to the 
ownership of the trees themselves, if the tenant has a perpetual lease 
at a fixed rent and the lessor has reserved no reversionary interest 
in the land or the trees growing on it, the lessees are entitled to the 
ownership of the trees {Saroda Sundari Debia v. Goni^ lo W. R., 419 ; 
Golak Rana v. Nabo Sundari Dusty 21 W. R, 344). See also Harbans 
Lai V. Maharaja of Benares y (23 All., 126). But in the case of raiyats with 
only rights of occupancy, according to the decision in Na/ar Chatidra 
Pal Chaudhri v. Ram Lai Paly and the long series of decisions cited in 
that case, the trees are the property of the proprietor of the land on 
which they grow, though the tenant has a right to enjoy all the benefit 
that the growing timbers may afford him during his occupancy, and 
to cut them down subject to a custom to the contrary. But the 
proprietor’s rights are subject to modification or complete extinction by 
contract and custom. The case of Nafar Chandra Ghosh ^ Nand Lai 
Gosamiy {22 Calc, 751, note) affords an example of the modification of 
his rights in this respect by custom ; for, in this case, it was found that 
by the custom of the zamindariy the zamindar was entitled to recover 
only one-foiirth share of the value of the trees cut down by the raiyats, 
when the raiyats had had them cut down without hi^ consent or 
permission. A different rule has, however, been laid down in the North- 
West Provinces with regafd to the fallen wood of self-sovirn trees. It 
has there been held that a zamindar claiming a right to the fallen wood 
of self-sown trees growing, on' an occupancy holding must prove some 
custom or contract, by which he is entitled to such wood, there being 
no general rule in India to the effect that there is a right in the landlord 
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or a right in the tenant by general custom to the falleti wood of self- 
sown^ trees (A^<s/Aa/i V. 13 All;, 57i)» When there was a 

custdfh) in a village that the raiyats could, when they required fire-wood 
for tl)i^ purposes of cremation and on occasion of village feasts, appro- 
priate ^gncMka or valueless trees, grown on the land of the r^pyats after 
they been inducted into possession, with the permission of the 6ama 
or village headman, and on such permission being asked nothing had 
to be paid by the raiyats, it was held in a case in which certain a/^cMct 
trees had been cut down without such permission being asked for, that 
the landlord could have sustained no damage by reason of the acts of 
the raiyats in cutting and misappropriating the trees {Samsar Khan v. 
Lockan Dcts^ 23 Calc., 854). A tamarind tree is not an ag^hha or 
{NUmani Maitra v. Mathura N<^th Joardar^ 4 C. W. N,, clix ; 5 C. L, J., 
413). The case Man Mohini Gupta v. Raghu Nath Misra^ (23 Calc., 209) 
affords an illOltration of a landlord's right in trees being extinguished by 
contract In this case, a lease of a mauzah was granted for the express 
purpose of clearing flsngle land and bringing it under cultivation, and it 
was held that, as thexC was no reservation in the lease of the right in the 
trees, the lessee had the right to appropriate them, when cut A 
perpetual injunction restraining the defendant from planting trees the 
roots of which are likely to penetrate the foundation of plaintiffs building 
and wall, is unworkable { Lakshmi Narain Banurji v. Tara Prasanna 
Banurjiy 31 Calc., 944). 

Obligation of 24 An occupancy-raiyat shall pay 

rorit?^ ^ rent for his holding at fair and equitable 

rates. ^ 

Extended to Orissa, (Not, Sept. 10th, 1891). 

The expression fair and equitable rates” is apparently taken from 
sec. 5 of Act X of 1859 and of Act VIII, B. C., of 1869, which laid 
down, as is done in sec. 27 of this Act, that the rate previously paid 
by the raiyat shall be deemed fair and equitable until the contrary 
s proved. 

Protection 26- An oocupancy-raiyat sh^l not 

w(^t on^^“ ejooted by his landlord from his hold; 

fled ing, except in execution of a decree for 

ejectment passed on the gronod — 

. (a) that he has used the Itmd comprised in his 
holding in a manner which renders it unfit 
for the purposes of the tenancy, or J 
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(b) that he has broken a oonditi pn consistent wit^ 
the provisions of this Act, and on breach of 
which he is, under the terms of a contract 
^ ^ between himself and his landlord, liable to 
' |)e ejected. 

Extended to Orissa, (Not, Sept. 10th, 1891). 

Protection from eviction.— Before a tenant cap be ejected on 
the grounds mentioned in clauses {a\ and ih of this section, the landlord 
must SL no t i c e pn specifyinyy the misuse or breach con- 

plained of, and where the misuse or breach is ca^blp of remedy, 
requiting the te lant to remedy the i^me, and, in any case to pay 
reasonable compensation ; and no suit for ejectment can be brought 
unless the tenant has failed to comply within a reasonable time with the 
notice jsec.Jii). Under sec. sub-section (i), clause (c), nothing in 
a contract made before or after the passing of the Act shall entitle a land- 
lord to eject a tenant otherwise than in accordance* with the provisions of 
this Act. Under the former rent law, it was ruled that, though in strict 
law a farmer forfeits his lease by the withdrawal of the security given by 
him at the time of taking the farm, yet cases of forfeiture are not favour- 
ed, when no injury has resulted, or where a money compensation is a 
sufficient remedy {A lam Chandra Saha v, Moran Co,,, W. R., Sp. 
No., 1864, Act X, 31). But in another case it was said that parties must 
be bound by the terms which they have deliberately agreed upon between 
themselves {Ram Kumar Uhattacharji v. Ram 7 W. K., 

132), As to breach of conditions of leases it was decided that in the ab- 
sence of a provision for the cancelment of a lease, or that the landlord 
shall have a right of re entry on breach of any of its stipulations, a 
breach docs not cancel a lease or give a right to eject {Augar Singh v; 
Afohini Datla Singh^ 2 W. R., Act X, loi). But when forfeitpre is pro* 
vided as the penalty Ibr the breach of any particular clause, it may be 
enforced {Mahomed Faiz Chaudhri v. Skib Dulari Tewari, 16 W. R*, 
103 ; Bir Ckandra Manik v. Hussain, 17 W. R., 29) : and there is no- 
thing incompatible in the two remedies of damages and forfeiture for 
breach of the conditions of a lease {Chandra Nath Mist^ v- Sardtw 
Khan, i8 W. R., 218). On the expiry of the term of a lease, by which a 
ghat together with certain jots lands were let out at a certain annual /Wara 
for both the jote lands and the ghat^ the defendanj^s held over ka many 
years on the same terms. The plaintiff gave the defendants notice to 
quit and sued for hhas possession of tha ghat: hefd, that the plaintiffs 
vsere entitled to khas possession of tht ghat though the defendants wtpre 
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oc^u^ancy raiyats as regards the joie lands {Hayes v. Ghim parkin 33 
Cal^ 459). A suit for ejectment of a tenant cannot be maintained, unless 
the tenancy has been determined, i. e , unless there has been a previous 
notice to quit or a demand for possession {Deo Nandan Prasod v. Meghu 
Mahion^ 11 C. W. N., 225)* See note Deterinination.^relalion of 
landiord and temniy^ at the commencement of Chap. VU^ 

4 Use of land in a manner unfitting it for^ purposes of 
tenancy. — In a suit under this Act a tenant was sued for converting 
land admittedly let for agricultural purposes into an orchard^ and he was 
held to have used it in a manner unfitting it for the purposes of the ten- 
ancyand to be liable to ejectment {Soman Gop v. Ragkubar Ojhuy 24 
Calcic 160 r T C. W. N., 223). So, when land is let out for agricultural 
purposes, an indigo factory cantn^t be erected on it, for the manufacture 
of indigo is not an agricultural purpose {Suren dro Narain Sitigh v. Hari 
Mohan MisrUy 31 Calc., 174 ; 9 C. W* N., 87).(*) 

Deuial by tenant of his landlord's title no ground of for- 
feiture or ejectment. —The denial by a tenant of his landlord's title is 
no ground of forfeiture of his tenancy under the Tenancy Act, as under 
the former law, and he cannot now be ejected for this reason {Debirud- 
din V. Abdur Rahimy 17 Calc., 196; Dhora Haiti v. Ram Jewan Kkniri 
MahtaHy ioCalc., loi). This is still the law in districts in which Act VIII, 
B. C., of 1S69 prevails, but a denial in the written statement would not 
operate as a forfeiture V. 28 Calc., 135; 5 C. 

W. N., 263). But the rule that the denial of the relation of landlord and 
tenant does not operate as a forfejture docs not apply when the defend- 
ants have denied in a previous suit that they were the plaintid’s tenants, 
and when that denial has been given effect to by a decree of Court. 
When it has been found that the land belongs to the plaintiffs, and in 
the previous suit that the defendants are not the plaintiffs’ tenants, the 
defendants have no right to remain on the land, and the plaintiffs are 
entitled to possession {Nil Madkub Basu v. Ananl Ram Bagdiy 
2 C: W. N,, 755 ; Faiz Dhali v. Aftabuddiny 6 C^ W. N., 575 ; Hata* 
noth CkakravartU v. Kamini Kamar Chakr<wartiiy 3 C. L. J., 25 n ; 
Ramgati v. Pran Hari Sealy 3 C. L. J., 201). But the correctness 
of these decisions was doubted in Mallika Dasi v. Makkam Lai 
Chaudkuriy (2 C. L. J., 389 ; 9 C. W. N. 928,) in which it was laid 
down that the doctrine of forfeiture by disclaimer of landlord's title 
docs not api^y to raiyati tenancies governed by the Bengal Tenancy Act 
and the principle pi estoppel cannot be applied to make the doctrine 
of forfeiture indirectly applicable to such tenancies. A tenant defendantj 
who sets hp an adverse title in himself, may be estopped from setting up' 

Tb« dOCliiOU ie UiU case was sot ftside by the Privy Ooutioll, May l6tb, ld07. 
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an occupancy right in appifeal (Sofya Bhoma Dasi v. ItrisAm 

7?^ 6 Calc., 550 Sae also Sujjad AhniadChmd^mi v. Oonga 
Charon Ghosh^ (r C. L. J., ii6 ; 9 C. W. N,, 460 ), A lessee of a service 
tenure incurs a forfeiture of his tenancy by denial of bis landlord's tide 
and the landlord would be entitled to eject him, if he declared by some 
act or other antecedent to the institution of the suit his intention to detet- 
mine the tenancy. Notice to quit in such a case is not necessary. Such 
a case falls within the Transfer of Property Act (Anandamoyi v. D^hi 
Chandra Mitra^ 33 Calc., 339). 

Now, in Bengal a tenant who renounces his character as a tenant of the 
landlord by Setting up without reasonable or probable cause title ina third 
person or himself is liable to have a decree for damages passed ajfainst 
him. See the new section 186 A, added hy s. 57, Act I, B. C, 1907. 

Non-paymeat of rent. » An occupancy raiyat cannot be ejected 
for arrears of rent ; but his holding can be sold in execution of a decree 
for the rent thereof (sec. 65.) Section 6 of Act X of 1859 and Act VHI, 
B. C., of 1869 provided that a raiyat had an occupancy right in land ' ^*SO 
long as he paid the rent payable on account of the same.’^ It was, 
accordingly, held that, though non-payment of rent did hot bar the 
acquisition of an occupancy right, payment of rent was necessary fo 
maintain it, and non-payment rendered a raiyat liable to be evicted 
(Narain Rot v. Opnit Misra^ 9 Calc., 304 ; 1 1 C. L. R,, 417.) So, vvhere 
a raiyat had been dispossessed and had failed to pay rent for five or Six 
years, it was held in a suit by him for possession that he had no subsist- 
ing rigfht of occupancy (Hem Chandra Ckaudhri v. Chand Akund^ 12 
Calc., (15.) In another case, however, it was said that mere non-payment 
of rent did not necessarily amount to a forfeiture of the right of occu- 
pancy, ( Masyatulla v. Nurzahan^ 9 Calc., 808 ; 12 C. X.. R., 389), and in 
a case in which the decision in Hem Chandra Choudhri v. Chand Ahund 
was specially considered it was said that, though non -cultivation of the 
land, coupled with noii-payment of the rent, might' be sufficient to justify 
the conclusion that the tenant had relinquished the land, mere non-pay- 
ment of rent was not in itself sufficient to show that there' was ho subsist- 
ing right of occupancy {Hilmani Dmi v. Sonatan Doshoyi^ 15 Calc., 17.) 
When the relation of landlord and tenant has once been proved to exist, 
mere non-pa3m3ent, though for many years, ts not sufficient td Show that 
it has ceased. A tenant who alleges this must prove it, particularly if be 
is in possession of the land (Rango Lai Mandal v. Ayhii Ghdfut^ 4 Calc., 
314 ; 3 C. L. R., H9.) See note, p. aj. * Non-payment of rent will: hot 
relieve an occupancy raiyat of his status of tenant so as to give him a 
title to the land (Poresh Noredn Rai v. iCashi Ckemd^K 
661 .) Nor ddes it, cVen when cbui^ed with tbefiict ll 
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itev«r licogntsed him Xs d, tenant {Amhika Su^ihd€eri Gufm Vi Dim J^ath 
9^. W. N., ccxxicix), ' 

transfer of a whole or part of holdiii9.<-The sale 
or pai|mg with the whole or part of a holding is not a gffound of for- 
feiture 'according to the Tenancy Act, and so where a raiyat had sold half 
. hit holding but remained in possession of the other half, and when the 
, whole of the rent of the holding had been deposited in the Collectorate to 
the credit of the landlord, it was held that he was not liable to be ejected 
{KaHl Sardar v. Chandra Nath Chaudhri^ 2o Calc., 590). See also 
B<mM t>asv Jagdip Narain Chaudhrt\ 24 Calc., 152^ Durga Prasad 
Sefi V. ‘pauia Ghojst) 1 C. W. N., 160 ; Gosaffar Hussain v. Dalgleish^ i C. 
W*N., 462 ; Kissen Pertab Sahi v. Tripe^ 2 C. W. N., cliv ; and Kama- 
leskwati Prasad Singh v. Haraballabh Narain Singh^ 2 C. L. J,, 369). 
But if a tenant transfers his holding, ceases to pay rent for it and 
accepts a new tenancy from the transferee, the landlord is entitled 
to eject the transferee as a trespasser {Kali Nath Chakrvartti 

V. Vpmdra Chandra Chaudhri, 24 Calc., 212 ; i C. W. N,, 163 ; 
Samujon Pat v. Mahatan, 4 C. W. N., 493). See also Dwarka Nath 
Misfnty. Harish Chandra^ (4 Calc., 925) ; Sristidkar Bisiuas v. Madan 
Sardar^ (9 Calc., 648) j Harihar Mukhurji v. Jadu Nath Ghosh^ (7 W. R., 
X 14), (in which last mentioned case it was said that a tenant having a 
right of occupancy cannot create a tenure intermediate between himself 
and the zamindar\ and Pratap Chandra Das v. Kamala Kanta Saha^ 
(4 C. L. J., 13 n). So, under the old law a mere invalid transfer of a 
non^transferable holding did not give a zamindar a fight to take 'actual 
possession, so long as the rent was paid by the recorded tenant or his 
heirs and not by a stranger {Jai^ Krishna Mukhurji v. Raj Krishna^ 
Mukhurji^ 5 W. R , 147). Nor did it work a forfeiture of the tenancy 
{G&i^a Ghatnd Mostafi v. Baroda Prasad Mosiafi^ n W. R., 94 ; 13 B. L. 
R,, 279 note tSaddai Parira v. Baistab Parira^ 15 W. R., 261 ; 12 B. 
L, R., B49 note ; Dwarka Nath Misrav, Kanai Sirdar^ x6 W. R., in). 
But when an occupancy raiyat sold his holding, gave up possession and 
disclaimed all interest In it, his right of occupancy ceased and the land- 
lord cnnld eject the purchaser {HdPa Mohan Mukhurji v. Odniamani 
/?<«’, 2 W. R., Act Xj 19 ; Harihar Mukhurji v. Jadu Nath Ghosh, 7 

W. Xf4; Sundari v. Brindakan Chandra Sarhdr, n 

W. R., 162; Suhodra v. Smith, 20 W. It, 139} \2 B. t. R., 82; 
Nor^ra Htn^n Rdi v. tsAan ChantB^a Sen, 22 W. R., 22 i 13 B. L. R., 
274; Ram Chandra Red v, Bhota Nath Lashftar, 22 W. R., 200). 
So, ailso, if an oceapancy raiyat not authorised to trann^r his hold- 
ing of it, the landlord Is entitled to 

IPfAct W. N., 499 ; 3 C. 
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L. J., zn f V. Bidhu Da^\ 33 Calc,, 10$# ; A.C* , 

L. J*, 406.) B«t where defett 4 aat$ 2 $.nd 3, who had a ium*l^a^rahl# 
occupancy holding sold it to defendam Na i, and tonic ah 
from the latter, it was held that the landlord was entitled to get a decree 
for possession against defendant No. i, and was not entitled to get Jkkas 
possession against defendants a and 3, but only to receive rent from 
them {Dina Nath Rai v. Krishna Bijm Saha^ 9 C. W, N., 379). This 
was followed in Jjkfadar Mandat v. Mahima Chandra Mammdisr^ (33 Caic«, 
531 ; 3 C. L. J., 343), in which it was ruled that the mere sale of a right of 
occupancy to a third person, notwithstanding that the vendors regain 
in occupation under a sub-lease from the purchaser does not amount to 
abandonment or entitle the landlord to eject the original tenants. See 
also Nadhu Mandat v. Karlik Mandat^ (9 C. W. N., 56). But when a 
raiyat transferred a non-transferable holding to a third person, took a 
sub-lease from his transferee and refused to pay rent to his landlord, 
as before, arid when dispossessed sought to recover possession not 
under his former right as raiyat,* but as under-raiyat of his transferee,^ 
and persisted in refusing to pay rent to his landlord, it Was held that 
he was not entitled to recover possession. (Unreported cajse, 5 * A«, 
No. 1214 of 1905, decided by Ramplni and Sharafuddin, JJ., May aist^ 
1907). r ' ■' 

A landlord cannot sue his tenants for the rent of a holding and at ^ 
same time sue a zar^peshgidar for the same on the ground that the xar^ 
peshgidar is in possession of a portion of the same {Ramadas Vt 
ThakurdaSy i C. L. J., 136.) 

Onus of proof.— When the plaintiff sued for ejectment and it was 
disputed whether the land was agricultural, it was held that the onus lay 
bn the defendant, (i) because the lands were situate within a Municipality, 
and, (a) because he was a tenant and sought exemption from eject- 
ment {Sashi Bhusan Mukhurjte v. Sriram Samanta^ 10 W. N,, 
cclxxxviii). 

Aimual Tenancy. Notice to quit.--*To determine an anmnal 
tenancy the notice should require the tenant to quit at the end of the 
year of the tenancy (^Hemangini Chaudhurani v, Srigobind CkmtUmri^ 
6 C. W. N., 69 f 29 Calc., 203), \ i 

OoHsharer landlords.— A co-sharer landlord cannot elect % 
tenant even in respect of his own share, or in case Of a service holdihgf 
maintain a suit lor the khas po^ession of his own share {Gkubm 
Afohiuiidin y, Khairan, 8 C. W. N., 325- 

Xilmitation.— The period of limitation for ejectment under clause 
(a) of this section is two years under art 3a, Schv U Of the T^imitation 
^ct{Sofnan Cop v. Raghubar Ofha^ 24 Cak.,, % C aasi 
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S^up Vm V. Jagemar Mi, '26 Cate., 564 ; 3 C. W* 464)- The 

S >d df limitation for a suit for ejectment under clause (b) of this 
on is one y^ar under art. i, Sch. Ill, appended to this Act. 

2^ If a raiyat dies intestate in respect of a right 

DevpiuMon of <>ocupancy, it shall, subject to any 

occupancy right custom to the contrary, descend in the 

on death* 

same manner as other itnmoVeable pro- 
' perfcy ; provided that in any case in which under the 
law c^f inheritance to which the raiyat is subject 
his other property goes to the Crown, his right of 
occupancy shall be extinguished. 

Extended to Orissa (Not., Sept. loth, 1891). 

Heritability of occupancy riy^hts - There can be no question 
now as to the heritability of occupancy rights. See note to sec. 20, sub- 
section (3) and Anand(X /Cumar Naskar v. Hari Das Haldavy (27 
Calc , 545 ; 4 C. W. N., 608 j. Formerly, notwithstanding the pro- 
visions of sec. 6 of Act of 1859 and VIII, B. C, of 1869, doubts were 
expressed by Peacock, C, J., as to their heritability \Ajudhya Prasad v. 
/mamdandt Begam, 7 W. R., 528), and in one case it was decided that on 
the death of an occupant raiyat the zamindir could let the land to whom 
he pleased and that a distant relation of the deceased raiyat was not 
entitled to succeed by inheritance (Jati Ram Sarmah v. Manglu Sarmah 
8 W, R.^ 60). There cannot be a partial acceptance or renunciation of an 
inheritance, nor can one of several heirs accept a part only of an inheri- 
tance to the prejudice of the other heirs and of the creditors of the deceas- 
ed. An acceptance in part has the eHect of an acceptance of the whole, 
and carries with it the same liability {Moazam Hassain v, Bhmddin^ 5 
C. VY. N., 189) 

Liability of heirs of occupancy raiyats.— Under the present Act, 
It has been held that ** inasmuch as heirs of a raiyat who may have died 
intestate having rights of occupancy, succeed to his holding, and inas- 
much as a raiyat is bound to pay rent unless he surrenders in the manner 
prescribed by section 86, the heirs are liable to pay rent whether they hold 
the lands or not. * The zamindar would not be at liberty to occupy the 
lands of such a tenant, unless he has obtained from the heirs something 
amounting to an actual surrender, and unless he has himself proceeded in 
manner prescribed by section 87. Therefore, heirs of a deceased 
dying intestate, having rights of Occupancy, are entitled to hold until they 
Mvfff expressly, or in a manner from which a surrender may be presumed, 
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as i$ stated in sec. 86, relieved themselves from such liability, and 
they have surrendered or done something from which a surrender In the 
terms of section 86 can be .presumed, they are liable for the rent- < Non** 
cultivation of the land does not necessarily aincwnt to a surrender” {Piftri 
Mohan Mukkurji v. Kuntaris Chandra Sarkar^ 19 Calc., 790). But the 
Allahabad High Court in Lekhraj Sin^ v. Rai Singh^ (14 AU., 381) htis 
decided that it is only an octupancy raiyat in possession who acc^ied 
the occupancy holding that is liable to be sued for arrears of rent which 
accrued during the lifetime of the person from whom the right of occu- 
pancy h\s devolved upon him. In his judgment in this case, Edge,MS^ J., 
observed “ The person on whom the right of occupancy devolves is not 
bound to accept the tenancy, but if he does accept it, he, in my opinion, 
must accept it subject to its but dens, and one of these burdens is the 
legal liability to pay the rent which is in arrear.” Knox, J., also pointed 
out that the person who had succeeded to the position of tenant mights 
plead as answer to a suit for arrears that he was not the tenant of the 
plaintiff and had never attorned to him. 

Decrees for arrears of rent obtained against a Hindu widow are per-' 
sonal debts, payment of which can be enforced only against the property 
left by her, and not against her husband’s estate which has passed to the 
next heirs {Krishto Gohind Mozumdar v. Hem Chandra Chaudn\ 16 Ca|c.| 
511). But they are a first charge on the tenure or bolding on which thly 
have accrued and may be executed against it (sec. 65). 

Whether oocupanoy rights can be bequeathed.— Neither 
in this section nor in any other section of the Act is there any provision, 
analogous to that in section n in regard to permanent tenures, authoriz- 
ing the testamentary bequest of occupancy holdings. From clause {d) 
sub-section (3) of section 178, which provides that nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
take away the right of a raiyat to bequeath his holding in accordance 
with local usage, it would seem that the framers of the Act intended the 
matter to be regulated by the provisions of section 183. 

Failure of beirs.—On a failure of heirs occuppney rights under 
this section are extinguished, in which respect they differ from tenures, 
which in similar circumstances escheat to the Crown. See note toi 
section 17, p. 75. * ' 

Occupancy rights transferable by custom.— This chapter 
contains no provision as to the transferability or non -transferability df 
occupancy rights. The question has been left to be decided by c ttgtQp |. 
Sir Steuart Bayley, when moving that the re|wrt of the Select Committee^* 
on the Bengal Tenancy Bill should he taken into eonsideration, on^ tfi'ii 
point observed “ Turning now to the incidente^fObached to the right of 
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off^i^ncy i|> wilt b^ seen tjiat we have macfe a roost iropo^cani change 

ill Hn^ohe of these incidents^transferability. Instead of legaHa**^ 

ing it and regulating it by law, we have left it everywhere to custi;gn," 
T|ti^ has been effected by the provisions of section 183, which make the 
wbtSle Act subject to “custom, usage and customary right, except $0 far 
as ^inconsistent with, or expressly or by necessary implication abolished 
ty its pr^sions. The application of “usage” to the transferability of 
^ Occupani^ 4*igbts is emphasized by illustration r to section 183, which is 
\o the effect that “a usage, under which a raiyat is entitled to sell hii*^ 
hbldtpg without the consent of his landlord, is not inconsistent with, and 
is expressly or by necessary implication modified or abolished by, 
thjt{lfprovisions of this Act. That usage, accordingly, wherever it may 
' exi^Cwill not be affected by this Act.” 

> ^ Moreover, by clause (^,) sub-section (3), section 178 of this Act, it is 
f provided that nothing contained in any contract made between a landlord 
i and a tenant after the passing of this Act shall take away the right of a 
i 1‘aiyat to transfer his holding in accordance with local usage. Accordipgp, 

• ty, in Palakdhari Rai v. Mat^ners^ (23 Calc., 179), decided under the 
Tenancy Act, and in which the defendants to whom certain occu- 
pancy holdings had been transferred pleaded that they were transferable 
by custom or usage, it was held with reference to this illustration that 
transfer in accordance with usage was valid, even without the consent of 
the landlord. In this case, the observations of their lordships of the 
*Privy Council in Jas^gamohan Ghosh v. Manik Chand (7 Moo. I, A., 
363) on the subject of “ mercantile usage” to the effect that “ mercantile 
usage needs not the antiquity, the uniformity or the notoriety of custom,” 
and that “ it is enough if it appears to be so well-known and acquiesced 
In that it may reasonably be presumed to have been an ingredient tacitly 
" imported by the parties into their contract” were referred to, and it was 
^id that “ in applying this case, it must be borne in mind that it relates 
’ th a usage in dealing in a particular class of mercantile transactionil and 
contracts made in the course of such business. Consequently, in ilitro- 
4ucipg these princ^iples in the present case, which does not relate con- * 
tracts entered into between parties to the litigation, but affects a third^ ^ 
party, the landlord, it would be necessary to prove the existence of. the" 

^ usage on his estate, or that it was so prevalent in the neighbpuihood , 

I it can be reasonably presumed to exist on that estate." "this 
it was further pointed out that under both Act X of 1859 and Act ] 
I'.Viljll, C., of 1869^ “occupancy rights wei^ not transferable againet 

of the landlord save by custom, not mere usage.^ “ The Courts* held," 

' #as said, “that the custom of the pountry or the locality alone con** 
fcriHtid thft^ight of transfer of such holdings without the consent df the , 
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)«li|ll0jKi> «$ai«5 of such ^loldings^in execution of decreed again^«l 3 ^«J 
teWu oiccasionally^ to be held. When thify ^'erjt hel^^at thl^ 
et4nc4 landlord as decree-holder, the transfer so affected would 
h0 with bis consent, fuit when the sales were in execution of decrees ^ 
parties, the right of transfer without such consent was generally dit;w 
IHUted*** Rulings under the law in which it has been admitted or held thM 
bctupancy rights are transferable by custom will be found |jp J^ara>* 
ffakan Mukhurji v. Lalan Mani Dasi^ v W. R., 5 ; Ji^gat Cka^dra Mdti ^ 
^l^amNarain Bkaitacharji^ I W. R., 126 ; Jai Krishna Mukhurji v* 

, Krishna Mukhurfi, i W. R,, 153; and Sriram Basu v. Biss(m40' 

. Ghosh, 3 W. R., Act X, 3. Rulings to the effect that occupancy rigfiei |||d 
not transferable save by custom are to be found in Sriram Basu v. 
nath Ghosh, 3 W. R., Act X, 3 ; Ajudhya Prasad v. Iwambnndi Se^m, 

7 W. R., 528, (a Full Bench decision, overruling that in Tara MaHi 
Dost V. Biressar Mazumdar, i W. R., 86) ; Dufga Sundari v. Brindaban 
Chandra Sarkar, ii W. R., 162 ; 2 B. L. R., App, 37 ; Nanku Rat v. 
Mahahir Prasad, ii W. R., 405 ; 3 h. L. R., App, 35 ; Annapurna Diisi 
'w. Utna Charan Das, 18 W. R., 55 ; ishankatpath Thakuruni v* SaifuUah 
Khan, 18 W. R., 507 ; BuH Singh v. Murat Siijjrh, 20 W. R., 478 ; 13 
B. *L. R., 284 note ; Narmdro Narain Rat v. Ishan Chandra Sen, 22 
W. R,22;i 3 B. L. R., 274). Their lordships of the Privy Council 
have also recently held that under the old rent law a right of occupancy 
cannot be transferred {Chandrabati Kvcr v. Harrington, 18 Calc., 349 ; 
L R., t8 I. A., 27). 

But the existence of a custom in a particular district by which rights 
pf opclXipancy m such district are transferable will not justify the holder 
of suchua right of occupancy in sub-dividing his tenure and transferring 
different parts of it to different persons ; and in case of such transfer 
ahe mutindar is entitled to treat the transferees as tiespassers and eject 
*th©m {Tirthanand Tkakur v. Mali Lai Misra, 3 Calc , 774). See note 
pp. 108, 109 and notes to sec. Proof of custom,^^ usage f 

V Oooupanoy rights, not transferable by custom, do not 
^.paas at execution sales- - It is sometimes contended that, thougb 
there may be no custom or«»usage under which occupancy rights are- 
tfanSMable, they may yet pass at execution sales, and that such trans- 
fe^,„tliOUgh not valid against the landlord, will yet be valid as against ' 
fbrww^ tenant. This, however, does not appear to be the law. Thus, 

, in Kripet Walk Chaki v. Dyal Chand Pal, (22 W. R , 169), it was ruled " 
thgt^e sale of a jote in 'execution of a decree against a ;otedar does 
not prOiiw it to be transferable, nor does the purchaser acquire a right 
occupancy by his purchase where the right is not depefMtient on 
4 mere creation of the rent law. Then, in DiuarMs 
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Misra V. ffaris Chandra (4 Calc.,' 925}, it was held that the right 
of occupan,fy acquired by a cultivating raiyat under 6 of 

Bengal VIIl of 1S69 cannot be transferred either by a voluntary 
sale or gift or in execution of a decree, and that “ there is no ground 
for distinguishing a voluntary sale from a sale in execution ; for, if a 
sale by private contract would validly pass it, then a sale in execution 
would equally pass it, and vice versa”. The same was held in Bhiram 
AU V, Gopi Nath Saha,, (24 Calc, 355 ; i C. W. N., 396), in which 
it was ruled that “ in the absence of custom or local usage to the 
contrary, a raiyati holding, in which the raiyat has only a right of occu- 
pancy, ;is not saleable at the instance of the occupancy raiyat or any 
creditor of his other than his landlord seeking to obtain satisfaction of his 
decree for arrears of rent.” See also Piari Mohan Mukhurji v Jati Kumar 
Mukhurji {ii C. W. N., 83). In a subsequent case, Basarat Mandal 
V. SahuUa Mandal,, (2 C. W. N., cclxxix) in which Bhiram Ali v. Ciopi 
Nath Saha was cited, it was held that the question of transferability was 
one which might be raised by the landlord, but could not be legitimately 
raised by a trespasser, and it was said that the plaintiff in this case 
having purchased the tdhant right, whatever its precise nature, it had, 
a market value and was capable of being recognized by the landlord. 
The plaintiff had therefore a right to be protected in the enjoyment 
of his purchase against all the world, except possibly his landlord. See 
also Amtika Nath Acharji v. Ade/ya Nath Maitra^ (6 C. W. N., 624). 
But in Durgi Charan Mandal v. Kali Prosana Sirkar^ (26 Calc., 727 ; 
3 C. W. N., 586), Bhiram Ali v. Gopi Nath Saha was followed and it 
was held (i) that an occupancy holding not transferable by custom, 
as also the interest of the judgment-debtor in such holding, are not 
saleable in execution of a decree for rent obtained by certain co-sharer 
"landlords : (2) that a judgment-debtor may laise such an objection, and 
(3) that the confirmation of the sale was no bar to the raising of such^ 
an objection. See also Siianath Chnturji v. Atmaram Kar,, (4 C. W. N., 
571). But m another case, the defendant had owned a non-transferabje 
holding, which was sold in execution of a decree against him, and one 
K was the purchaser ; K transferred his interest and the transferee sued 
for possessiop ; held, that the defendant having had full knowledge of 
the execution proceedings and not havfng objected to the sale was not 
competent to resist the purchaser after confirmation of sale {Murulla v. 
Burullahy 9 C. W. N., 972). In Majid Hossein v. Raghuhar Chaudhri,, 
(27 Calc., J87), it has been decided that, when an application is made to 
execute a decree for money by the attachment and sale of an occupancy 
bolding;, the judgment-debtor is entitled under s. 244, C. P. C., to raise 
the question as to whether the holding is saleable by custom oj: usage, 
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and to have that question determined,,}))? the Court execuiing the decree. 
In a suit for recovery of A'Jtas possession by tbie plaintiff who had pur- 
chased an occupancy holding in execution of a mortgage decree, the 
defendant claimed under a lease from a co-sharer landlord who also had 
purchased the holding in execution of a decree for his share of the rent ; 
Held^ that the question of the transferability of the holding did not* arise 
{.Ayenuddin Nasya v. SrisH Chandra Banurji^ n C. W. N., 76). 
When plaintiff had purchased^ a holding with the consent of the land- 
lord, the question whether the holding was transferable by custom or 
usage without the consicnt of the landlord did not properly . arise 
{Hibij an Kishori Mohan Bandopadhya^ li C. W. N., clix). See also 
Gaukar Khalifa \ . Kasimudin (4 C. W. N., 557) Dur^a Charan 
Agradani v. Karamat Khan^ (7 C. W. N., 607). A sale in execution of 
a money d.;cree of an occupancy holding not transferable by custom is 
valid and effectual, if the sale is held with the consent of the landlord 
{Ananda Dasv. Ratnakar Panda^ 7^; C. W. N., 572), or if a settlement is 
made by the landlord with the purcha:»cr as soon as can be reasonably 
expected after the sale {Dwarka Nath Pal w^arini Sankar Rai^ 5 C. 
L. J., 289 ; 34 Calc., 199 ; 11 C. W. N., 513) But when a non-transferable 
holding is sold by a tenant by ^kabala^ he is estopped from setting up the 
invalidity of the sale by him {Bhagirath Changa v. Hafizudin^ 4 C.W. N., 
679). So also in the case of a mortgagor {Krishna Lai Saha v. BHairab 
Chandra^ 2 C. L. J., i9«). • A non-transferable occupancy holding cannot 
be sold in execution of H decree obtained by an ijaradar of a fractional 
sharer of a portion of the rent payable to him so as to pass the holding 
(Sadagar Sarkar v. Krishna Chandra Nath^ 3 C. W. N., 742 ; Jarip v. 
Ram Kumar De, 3 C. W. N,, 747). 

Onus and proof of transferability.— The onus of proof of the | 
transferability of an occupancy right is upon the person who alleges : ■ 
it to be transferable {Shankarpatli Thakurani v. Saifullah Jfhan^ 18 ' 
W. R., 507 ; Kirpamayi Debt v. Dufga Govind Sarkar ^ 15 Calc., 
89 ; Madhu Sudan Sen v. Kamini Kanta Sen, 9 C. W. N,, 895 ; 
32 Calc.^ 1023). 1 ^^ usage of transferability is set up, it is necfiessary 

to prove its existence on the estate of the landlord or that it is so 
prevalent in the n^fighbourhpod that it can be reasonably presumed 
to exist on that estate {Palakdhari Rat v. Manners, 23 Calc., 1 79)* 
To prove a custom or usage of transferability, it is not Ibfficient to 
show that such holdings are sold in the village or neighbouring villages. 
The essence of such a usage is that transfers made to the knowledge 
of, but without the consent of, the landlord, are valid, and must be 
recognised by him {Piari Mohan Mukharji v. Jali Kumar Mukharji, 
ti C. W. N., 83). A transfer of .an occupancy bolding cannot be justified 
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by local i usage, which is still growing up. The usage should have 
ripened;into maturity {Ramhari Singhs, Jah%ar Ali^t C. W* N., 861.) 
The recognition by the landlord of a raiyat a$ a tenant of a portion of a 
holding is not sufficient to prove the custom of transferability {Ganesh Das 
V. Ram Pratab Singh^ 5 C. W. N., clxxv). Where the lower appellate 
Court Said : “There is abundant evidence on the record to show that 
such ISnds are actually sold in the neighbourhood, and the kabalas 
filed in this case support this fact ’’ : held^ that this did not amount to 
a finding of a local usage {Dinonath Ghosh v. Nobin Chandra Ghosh ^ 
6 C. W. N., 181). ^ 

Tmnsfore of oooupanoy rights when transferable by 
custom how to be effected. — As already pointed out in the note 
to sec. 3, sub-sec. (i8), pp. 39, 40, the sale or transfer of tangible immove- 
able property can under sec. 54 of the Transfer of Property Act be effect- 
ed, if the property is worth Rs. 100, and upw ards, by a registered deed of 
sale, or if worth less than Rs. i©o, by a registered deed of sale or by 
delivery of the property. This will apply to the sale of occupancy hold- 
ings. No regisirattoxft4|f the transfer in the landlord's serisktah is re- 
quired to be made and no suit to obtain such registration is now main- 
tainable {Amhika Prasad Chaudhri v. Kcshri Sahai^ 24 Calc., 642.) 
The provisions of secs. I2 to 16 of the Act apply only to permanent 
tenure-holders and raiyats holding at fixed rates, but under sec. 73 of 
this Act, when an occupancy raiyat transfers his holding without the 
consent of his landlord, the transferor and^transferee are jointly and 
severally liable to the landlord for arrears of rent accruing after thfe 
transfer until notice of the transfer is given to the landlord. Under the 
old law, transfers of ordinary raiyati holdings did not require to be regis- 
tered in the landlord’s serisktah ( Tara Mani Dasi^ v. Biressar Mazumdar^ 
I W. R., 86 ; Haro Mohan Mukhurji v. Chintamoni Rai^ 2 W. R., 
Act X, 19 ; Karu Lai Thakur v. lAichmipat Dugar^ 7 W, R., 1 5 ; Uma 
Charan Sell v. Hari Ptasad Misra^ lo W. R., 10 1 ; Jai Krishna 
Mukhsirji v. Durga Narain Nag, ii W. R., 348), and in the case of a 
holding transferable by custom, the receipt of rent from the transferee by 
the l^dlord with knowledge of the transfer puts an end to the connec- 
tion of the transferor with the holding {Abdul Aziz ttkan v. Ahmed Ah\ 
14 Calc., 7 |S)* 

Beooipt of rant from trai^eree of non-tranaferable bold- 
ing validates transfer. is dear that the receipt of rent by a 

landlord from the transferee of a holding not transferable by custom 
jwill validate the transfer {Nobo Kumar Ghosh v. Krishna Chandra 
' Bamrji^ W4 R., Sp. No., 1864, Act X, 112 ; Mrilanjai Sarkar v. Gopul 
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Chandra Sark^^ lo W, R., 466 ; Bharat Bai v. Ganga Nar^in Maha- 
14 W. R., 211 j Allender v. Dwrkanaih Rai^ 15 W, R., 320; 
Amin Baksk v, Bhairo Mandat^ 22 W, R,, 493 ; Hamid AH 
Chaudhuri v. Asmat Ali^ Ji C, W. N. clxviii), The same eflFect will result 
from the landlord having allowed sums paid in to the Collec- 
torate as rent by the transferee to be carried to his credit {Ram 
Gobind Rat v. Dashubhuja Dehiy 18 W. R., 195) ; and ’from his having 
made the transferee a party to a suit for rent and from bis accepting a 
decree against him jointly with others {Ram Kishor Acharjt y. Krishna 
Mani Debi^ 23 W. R., ro6 ; Mahomed A&mal v. Chandi Lai Pmdey^ 
7 W. R , 250). But in Gaur Lai Sarkar v. Rameshar Bhumih^ (6 B. L. R., 
App., 92), it was said that the mere receipt of rent on life part of the 
samindar from a purchaser from a tenant having a right of occupancy will 
not sanction the sale to the purchaser so as to give him a right of occu- 
pancy, as the samindar might not have been fully aware of the transfer ; 
and the payment of rent marfatwhri confers^ no raiyati title on the 
marfatwar {Khudiram Chaiurji v. Rukhini Boishtobi^ 15 \V. R», 197) ; 
and when rent is taken from a purchaser as sarlmrdhkar^ the purchaser 
is not recognised by the landlord as his tenant {Rasomai Purhhait v. 
Srinath Maira^ 7 C. W, N., 132.) Finally, in Bhajohari Banik v. Aka 
Ghulam AH (16 W. R., 97) it was pointed out that the purchaser of a 
raiyati tenure is bound to communicate with the zamindar and obtain 
his consent to the transfer of the tenure, and that, without this being 
done, a gumashtds receipts of rent are not binding on the zamindar. 
In Shea Charan Lai v. Prabhu Dayal, (i C. W. N., 142), it |fas ruled 
that having regard to thfe provisions of section 107 of the Transfer of 
Property Act, which lay down that a lease from year to year or for a 
term of more than one year can be made only by a registered instrument, 
the mere acceptance of rent by the real owner under a lease granted by 
a trespasser cannot bind the real owner, It does not, however, appear 
that the lease in this case was one granted for agricultural purposes (see 
sec. 1 17 of the Transfer of Property Act). 

Sub-letting.— The provisions as to sub-letting will be found in sec. j 
85. Under the section, any raiyat may sub-let his holding subjett to j 
certain, restrictions, and under clause (e), sub-section (3), section 178 of j 
this Act nothing contained in any contract made between a landlord and j 
a tenant after the passing of this Act shall take away the right of an 1 
occupancy raiyat to sub-let his land subject to, and in accordance with, ' 
the provisions of this Act. 
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Enhancement of rent. 

27. The rent for the time being pay- 

Enhancement t i i 

of rent. able by an occupancy-raiyat shall be pre- 
as tVXiV^’and sumed to be fair and equitable until the 

equicabl^ rent. , . , 

contrary is proved. 

Extended to Orissa, (Not., June 27lh, 1892). 

The provisions to this section are supplementary to those of sec. 24, 
which prescribe that an occupancy raiyat shall pay rent for his holding 
at fair and equitable rates. The two sections are founded on the pro- 
visions of section 5 of Act X of 1859 and of Act VIII, B. C., of 1869, 
according to which the rate previously paid by a raiyat was to be pre- 
sumed fair and equitable until the contrary was shown in a suit by either 
party. (See /s/iar Ghosh v. Hills., W. R , Sp. No., F. B., 148 ; Hills v. 
Jendar Man dal i W. R.,-3 ; ThakuVani Dasi v. Bisheshar Mukhurji^ 
3 W. R., Act X, 29 ; B. R , F. B., 202). 

28- Where an occupancy-raiyat pays 

Restriction on . ^ ^ i n ^ 1 

enhancement of his rent in money, his rent shall not be 
money ren s. enhanced except as provided by this Act. 

Extended to Orissa, (Not., June 27th, 1892). 

Bnhanoement— Enhancement of rent must mean an enhancement 
of the same kind of rent. A conversion of nakdi into bhaoli, cannot 
be regarded as an enhancement {Hassan Kuli fChan v. Nakchhedi Nonia^ 
33 Calc., 200; Gauri Saran Mahio v. Mahamed Lalif Hussain, 4 C. L. 
J.,S2n'). 

} Produce rents. -Produce rents apparently cannot be enhanced 
f under the provisions of this sub-chapter. The only section of this sub- 
chapter that applies to rents payable in kind would seem to be section 27. 
A landlord can, however, always apply under sec. 40 to commute a rent 
payable in kind into a money rent, and then the provisions of this sub- 
chapter will be applicable. Under the old law, this could also be done, 
and in a case brought for this purpose jt was held that the fact of the 
raiyat having paid in kind for a number of years was no bar to enhance- 
ment (7*^7/^//^ v, Mahomed Bakir, 8 W. R, 170; Mahomed 

Yakub Hossein v. Wahid AH, 4 W. R., Act X, 23). 

E,.hanc«me„t monej-reut of an ocoupanoy- 

i fiiyat may be enhanced by oo ntr^ t, 
subject to the following conditions 
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(a) the contract must be in writing and registered ; 
(i) the rent must not be enhanced so as to exceed 
by nmreJihaJQ-Jtwii,ai 3 JBas in the rupee the 
rent previously payable by the raiyat ; 

(c) the rent fixed by the contract shall not be 
liable to enhancement during a term of 
fifteen years from the date of the con- 
tract*'^ : 

Provided as follows — 

(i) Nothing in clause (a) shall prevent a landlord 

from recovering rent at the rate at which 
• it has been act^lly paid for a continuous 
period of not less three years immediately 
preceding the perioii for which the rent is 
claimed. 

(ii) Nothing in clause (6) shall apply to a con- 

tract by which a raiyat binds himself to pay 
an enhanced rent in consideration of an im- 
provement which has been or is to be effect- 
ed in respect of the holding by, or at the 
expense of, his landlord, and to the benefit 
of which the raiyat is not otherwise entitled ; 
but an enhanced rent fixed by such a con- 
tract shall be payable only when the im- 
provement has been^ effected, and, except 
when the raiyat is chargeable with default 
in respect of the improvement, only so long 
as the improvement, exists and substantially 
produces its estimated effect in respeei of 
the holding. 

(1) Compare a. 9, Ko such roatrictioa U pliicer] on the of 

rents by oontraot. 
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(|ii) When a raiyat has held his land at a specially 
low rate of rent in consideration of cultw^at- 
' ing a particular crop for the convenience of 
the landlord, nothing in clause (6) shall pre- 
vent the raiyat from agreeing, in considera- 
tion of his being released from the obliga- 
tion of cultivating that crop, to pay such 
rent as he may deem fair and equitable. 

Extended to Orissa, (Not., June 27th, 1892.) 

This section applies only to an increase in the rate of rent, and not 
to an increase in the amount of rent by reason of an increase of the 
area {Satish Chandm Giri v. Kabiruddin Mallik^ 26 Calc., 233 ; 
Nilmadhab Saha v. Kadam Mand^l^ 3 C. L. J., 74 n.^ On the 
expiry of the term of a prior settlement the plaintiff took a fresh 
settlement from Government of certain lands and contracted with the 
Government thAt he would not collect higher tents than were recorded 
in the settlement papers :-—heldy that that contract would not prevent 
him from recovering from the defendants higher rents by enforcing 
a contract which the latter had entered into with him. Section 9 of 
Reg. VII of 1822 did not render such an agreement illegal (Gaur Chandra 
Saha v. Mani Mohan Sen, 32 Calc., 463), When additional rent is claimed 
on the ground that the defendant has converted arable land into pasture 
land, and that both by contract and custom arable land is liable to pay 
more rent than pasture land, the suit is not one for enhanced rent under 
sec. 29 {Ramei>war Singh v. Kanchan Sahu, \ C. L. J., 78 n). 

Clause fa)— A widow may sign a on behalf of her minor 

son agreeing to pay enhanced rent, and the son on attaining full age 
and entering on possession of the tenancy is bound by the kabulycU 
( Watson 6^ Co. v. Sham Lull Mitra, 1 5 Calc., 8). The words “both 
parties to give effect to the terjns of the solehnamaR^ do not amount to 
incorporating the solehnamah in the decree and, therefore, the decree 
does not make any matter mentioned in tt\e solehnamah res judicata or 
judicial evidence, when it has not been registered (Atilram Saha v. 
Nidan Mandat, 10 C. W. liv). 

Clause (b).— A contract which contravenes the provisions of this 
clause is wholly void. It is not divisiblife, so that a decree ibr Enhanced 
rent up to the extent allowed by law cannot be given {Krishna Dhan 
Ghosh Va Brojo Gobinda Rai, 24 Calc., 895 ; i C, W* N., 442). 
But am ^r^ement embodied in a kabulyat^ to pay a certain amount pf 
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rent and which bad been entered into by the raiyat not as an agreement 
for the enheloement of rent, but as a settlement of a dispute as to the 
nature and character of the existing rent so as to avoid further litigation, 
is not an agreement to enhance within the meaning of this clause {SAeo 
Sahay Pandey v. Ram Rackia Rai^ i8 Calc., 333 ; Nath Sin^h v. Damri 
Singk^ 28 Calc., 90. See also Madhu Manjki v. Nil Marti Singh^ 18 W. 
R., 533). But under s, 109 B (2) and s. 147 A (3), added to the Act 
by Act I, B. C , of 1907, Where any agreement or compromise made for the 
purpose of settling a dispute as to the rent payable is 61ed before a 
Revenue officer or in Court, the Revenue officer or the Court is required, 
in order to ascertain whether the effect of such agreement or compro- 
nise is to enhance the rent in a manner, or to an esdent, not allowed 
by s. 29 in the case of a contract, to record evidence as to the rent which 
was legally payable immediately before the period in respect of which 
the dispute arose. And under s. 109 B (i) and s. 147 A (2) the 
Revenue officer or Court is not allowed to give effect to any agreement 
or compromise, the terms of which, if they were embodied in a contract, 
could not be enforced under this Act. Apparently, therefore, the rulings 
as to the effect of agreements entered into with the object of settling 
disputes as to the rent payable have been set aside where Act I, B. C., of 
1907 is in force. The provisions of clause (h) are not retrospective and do 
not apply to a kabulyat executed before the passing of this Act {Tejendra 
Narain Singh v. Bakai Singh^ 22 Calc., 658). It was further held in the 
last cited case by Prinsep and Ghosh, J. J., (Rampini, J., dissenting), that 
a stipulation in a executed in 1881 that on the expiry of seven 

years a fresh lease would be executed, and that if the raiyat cultivated 
"the lands without executing a fresh lease, he would pay rent at the rate 
of Rs. 4 per bigha (a rate much higher than that fixed for the term of 
seven years) was in the naturqi,of a penalty and could not be enforced. 
By an oral agreement in the year 1885, a tenant agreed to pay an 
enhancement of rent, and he paid rent at that rate until subsequently in 
the year 1893 executed a registered kabulyat by which he agreed to 
pay a further enhancement of rent, which was more than two annas in the 
rupee. The landlord then sued on the kabulyat for the rent agreed to 
therein, and it was held (») that, inasmuch as the enhancement of rent 
referred to in s. 29 of the Bengal Tenancy Act refers to enhancement 
after the promulgation of xht Act, if in this.^-N%e the enhancement which 
was made in the year 1885 was before the Act came into force, it Would 
not bar an enhancement during the period of fifteen years from the date 
thercof/as contemplated by cl (3) of s. 29. But if the said enhancement 
was made after the Act came into force, it would also not bar a subse- 
quent enhancement within fifteen years from the date thereof, as the 
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previous contract was only an oral one, and was not eifectual and bind- 
ing upon the defendant : (2) that, having regard to cl. (b) 29, as the 

enhancement was more than two annas in the rupee, the registered 
kabulyai was bad in law, if the rent then agreed to be paid was an 
enhanced rent. The kabulyat was also bad in law, if the rent agreed to 
be paid was partly enhanced and partly increased rent {Mathura Mohan 
Lahiri v. Mati Sarkar, 25 Calc., 781). When a lease is in the nature 
of a usufructuary mortgage, no right of occupancy can accrue by hold- 
ing under such a lease. Hence, cl. (b) of sec. 29 does not bar a claim 
to increased rent (Mohan Lai Dobey v. Radhey Koer^ 7 C. W. N., ccxv). 

[ A kabulyat executed by an occupancy raiyat at an enhanced rale of 
I more than two annas in the rupee, although executed in consideration of 
' the avoidance of stringent conditions in a previous lease, is void. {Probat 
Chandra Gangapadhya v. Chirag A Ii\ 33 Calr., 607 ; ii C. W. N., 62 ; 4 
C. L. J., 320). 

t 

Proviso (1) Effect of payment of rent for three years,— 

In the cast of Mathura Mohan Lahtn V. Matt Sarkar {2$ Calc., 781), 
cited above, it was further held that having regard to the proviso (i) of s. 
29 and the provisions of s. 27, the plaintiff would at any rate, (/. <?., failing 
the kabulyat\ be entitled to recover rent at the rate paid by the defen- 
dant for more than three years. When a raiyat agreed on behalf of him- 
self and his co-sharers to pay enhanced rent, and the enhanced rent was 
paid for four years, it was held that it might be assumed that the co- 
sharers acquiesced in the arrangement, and the holding would be liable 
for the rent, and the co-sharers would be answerable to the raiyat who had 
made the arrangement to pay the enhanced rent for any payment made 
under it {Barhanudin Howladar v. Mohun Chandra Guha^ 8 C. L. R., 
511). But it was subsequently decided by a Full Bench that proviso i to 
s. 29 does not control clause (b) ot that section. The landlord of an occu- 
pancy raiyat cannot therefore recover rent at the rate at which it has 
been paid for a continuous period of not less than three years immediately 
preceding the period for which the rent is claimed, if such rate exceeds 
by more than two annas in the rupee the rent previously paid by the 
raiyat. The case of Mathura Mohan Lahir\ v. Mati Strkar, so far as it 
decided to the contrary was wrongly decided. The rate contemplated by 
proviso (I) is not the average rate {Bipin Bihari Mandal v. Krisknadhan 
Ghose, 32 Calc, 395 ; 9 C. W. N., 295 , i C. L. J,, to. ; Asraf Para- 
manik v. Sarada Prasad Rai^ 10 C. W. N., civ). The rule would appear 
to be that save on the ground of a landlord’s improvement or release from 
the obligation to grow a special crop, the money rent of an occupancy 
raiyat cannot be enhanced by contract between the raiyat and his land- 
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lord by more than two annas in the rupeCf or oftener than once in 
fifteen years. Higher or more frequent enhancements can only be obtained 
by suit. Sec also Taran Chtiiturji v, AsmatuUak, (5 C, W, N, 

ccxxiv). Where tenants after mortgaging their land agree to pay, and 
for two or three years pay, an increased rent to their landlord who is 
ignorant of the mortgage, and the property is afterwards sold in execution 
of the mortgage debt, the samindar is entitled to recover the increased 
rent from the tenants or from the party who has succeeded to their rights 
and interests i^Mitrajit Singh v. Raj Chandra Rat, *5 W. R., 448). 

Proviso (ii). To justify enhancement in contravention of cl. (b) of 
sec. 29, evidence as regards the improvement effected by the landlord and 
of the fact that enhancement was agreed to be paid in consideration of 
such improvement is admissible {Prohat Chandra Gangopadkya v. Chirag 
Ah\ 33 Calc., 607 ; 9 C. W. N., 62 ; 4 C. L. ]., 320.) 

Proviso (iii). An agreement to^pay an enhanced rent in case the 
tenant raises a particular crop is not protected by proviso (iii) to sec. 29 
{Probat Chandra Gangopadhya v. Chirag AH^ 33 Calc., 607 ; 9 C. W. N,, 
62 ; 4 C. L. J., 320.) When kabulyats are executed for increased rents ! 
on account of increase in the areas of the holdings, but not for enhanced \ 
rates, sec. 29 has no application {Nil Madhub Saha v. Kadam Mandal^ | 
3 C. J. L., 74 n,), 

30, The landlord of a holding held at a money- 

Enhancement ^ent by an occupaticy-raiyat may, subject 
of rent by suit. provisions of this Act, institute 

a suit to enhance the rent on ojne or more of the 
following grounds, (namely) : — 

(rt) that the rate of rent paid by the raiyat is 
below the prevailing rate paid by occu- 
pancy-raiyats for land of a similar de- 
scription and with similar advantages in the 
same village [or in neighbouring villages! 
and that, there is no sufficient reasoiv^ 
his holding at so low a rate ; , ' ' 

{b) that there has been a rise in the average local 
prices of staple food-crops during the cur- 
rency of the present rent ; 
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(c) that the productive powers of the laud held 

by the raiyat have been increased by an 
improvement effected by, or at the expense 
of, the landlord during the currency of the 
present rent ; 

(d) that the productive powers of the land held 

by the raiyat have been increased by fluvial 
action. 

Explanation , — “ Fluvial action ” includes a change 
in the course of a river rendering irrigation from the 
river practicable when it was not previously prac- 
ticable. 

Extended to Orissa, (Not., June 27th, 1892;. 

Tbe words in brackets in clause (a) were inserted by the Bengal 
Tenancy (Amendment) Act, III, B. C, of 1898 which was extended to 
Orissa by Not,, Nov, 5, 1898. A suit for enhancement of rent under this 
section may be referred to arbitration {Gan^a Charan Rat v. Sasti 
6 C.‘ W. N., 614.) 

Oletuse (a) Prevailing rate,— * A definition of the expression 
“prevailing rate” is now to be found in section 31 A, sub-section (1), 
introduced into the Tenancy Act by the amending Act of 1898, where 
it is provided that “in any district or part of a district to which this sub- 
section is extended by the Local Government by notification in the 
Calcutta Gazette, whenever the prevailing rate in any class of land is 
to be ascertained under section 30, clause (a), by an examination of the 
rates at which lands of a similar description and with similar advantages 
are held within any village or villages, the highest of such rates at which 
and at rates higher than which the larger portion of those lands is held 
may be taken to be the prevailing rate.” On the subject of the amend- 
ments made in this section and in sec. 31 of ,tnis Act by the amending 
Act of 1898, it was said in the Statement of Objects and Reasons of 
the Bill to 4mend the Act 

** The third object of this Bill is to amend the substantive provisions of 
the law relating to the enhancement of rent, so as to make them workable 
on certain points on which they are now practically inoperative, lu suits 
and proceedings for enhancement of rent on the ground of prevailing rate, 
tho Civil Courts and Revenue Officers are bound to confine their emjuiries 
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and Comparisons of rates to the same villa^, and the deBnition of what is 
a prevailing rate is so vaguely worded that in practice it is found almost 
impossible to enhance rents^on this ground. A revenue survey village in 
Bengal may contain 100 acres, or several thousand acres, or may consist of 
scattered blocks. It does not necessarily furnish a proper standard of 
comparison. As regards the meaning of the term “ prevailing rate,” there 
is only one decision of the High Court bearing on the subject, and that 
declares that a prevailing rate is not an average rate, bnt does not explain 
what it is. The view taken by the Special Judges generally has been that a 
prevailing rate is a uniform rate paid by a majority of the raiyats for lands 
of the same class in the village. This was the interpretation generally put 
on the term prevailing rate” under Act X of 1850, The effect of the 
wording of section 30 of the Act, as it stands, is to give a ground of enhance- 
ment which cannot be worked. It is proposed , to somewhat enlarge the area 
fur comparison, while an atjtempt is made to define what is meant by ** pre- 
vailing rate.” Whatever objections there may be to this ground of enhance- 
ment generally, it is universally admitted th<i|> when land is held at a 
pepper- corn rent by reason of frauef or collusion between the proprietor’s 
anila and the raiyats, there is no other ground on which the zamindar can 
obtain an enhancement up to a reasonable rate except that of the “ prevail- 
ing rate,” and in such case it is just that this ground of enhancement should 
be made a workable one. The intention of the amendments proposed in 
sections 30 and 31 of the Act, and of the new sections 31 A and 31 B is to 
effect this object, without at the same tima endangering the iutlrests of the 
tenants by making an average rate a prevailing rate, thus rendering it 
possible to level all the lower rates up to such average rate, while main- 
taining all the higher rates, however much in excess they may be of the 
average rate. As, under the definition now proposed, a prevailing rate will 
always be found whore rates exist at all, and the effect of the new defini- 
tion will be to greatly facilitate the enhancemiifit of rents, and as rents 
are known to be already too high in certain districts, power is taken by 
Government to withhold the operation of the new definition from any district 
or part of a district. In order to guard against all the rates being levelled up 
to the maximum rate, by manipulation of new prevailing rates from time to 
time, it is provided in section 31 B that a prevailing rate once determined 
shall not b#iiable to enhancement except on the ground of rise in prices.” 

The case referred to in the above extract is apparently thp case 
Skital Mandal v, Prasanna Mayi Debi^ (21 Calc., 986), in which it is 
said that the words “prevailing rate” in clause (a), section 39,, appear to 
be used in the sense in which they are used in the earlier &$es under 
Act X of 1859, and mean “the rate actually paid and current in the vil- 
lage, and not the average rate.” 

As t}ie definition of “prevailing rate*' given in section al A (i) wilj 
only apply in those districts to which the local Government may extend 
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the provisions of that sub-section, the rulings in ShitcU Mandat v. 
Prasanna May/ Debt and other cases on this subject will be of importance 
in Suits arising in districts to which they may hot have been extended. 
In another case under clause (a), section 30, where it was found that 
there was no one prevailing rate, and that the raiyats holding lands in 
the village of similar description and with similar advantages paid rent 
at varying rates, it was held that the lowest rate might be taken and the 
rent of the defendants might be enhanced up to that rate Khan v. 

Ra*(hunath Tewar/^ 1 C. W. N., 310). When there were different kinds 
of land, and the majority of tenants holding lands similar to those of 
/ the defendant paid a higher rate, this higher rate was held to be the 
prevailing rate i^Maugni Rai v. Seo Charan Mtindcr^ i C. W. N., 
clxxix). In one case, decided under the former law, D/na Ghasi v. 
Mohini Mohan Das^ (21 W. R., 157), it was held that, if a generally 
prevailing rate cannot be found, the currency of the different rates being 
so nearly equal as to make it impossible to say which is the prevailing 
rate, the average of the different rates current in the village may be 
taken and treated as the prevailing rate. But this case stands by itself. 
In Samira Khatun v. Gopal Lai Tagor^ (i W. R., 58) ; Roshan Bibi v. 
Chandra Madhah Kar^ (16 W. R., 177) and Audh Bihari Singh v. Dost 
Mahomed^ (22 W. R., 185), it was expressly said that the adoption of an 
average rate from different rates was not the correct mode of fixing the 
proper rate, and in Sadhu Singh v. Ramanus^raha Lal^ (9 W. R., 83), 
the words “prevailing rate” were held to mean the rate generally 
prevalent, or the rate paid by the majority of the raiyats in the village. 
\vi Dhunraj Kunwar V, Uggar Narain Kunxoar^ (15 W. R, 2), they 
'i' were said to mean the rate paid by so large a majority of the same class 
^ of tenants for similar lands as would justify one to hold the rate 
to be the prevailing rate. Then, it was observed that a decision 
must be arrived at as to what is the prevailing rate, and a decree 
should not be given for “ a fair rate’’ {Pelaram Kotal v. Nund Kumar 
Chattoram^ 6 W. R., Act X, 45). That rate need not be the prevailing rate ; 
it may be a lower rate {Ahul Ghasi v. Am/nuddin, 5 C. L. R, 40 - Pi^t- 
warian and abwabs must not be taken into consideration * in finding 
whi^t is the prevailing rate {Barmah Chaudhri v. Srinand Singh, 12 
W. R., 29). The fact of a particular rate of rent having been decreed 
against tvvo raiyats not having rights of occupancy is not enough 
to show thiat the rate so decreed is the rate prevailing in the neighbour- 
hood {Sarahatunnissa v. Gyani Baktaur, ii W.R.,i42). Nor can the 
rate claimed be held to be established as the prevailing rate on 
the probability, or even the certainty, that if the rents of the neighbour- 
ing occupants were re-adjusted, they would come up to the rate claime4 
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[Brindaban De v. Bisona Bidi^ 13 W, R„ 107). but the evidence of 
three patwaris who put in their jamahandis^ showing the rates paid 
by almost all the raiyats, i* e., the majority, was held sufficiently to 
prove the prevailing rate {Pnag I^l v. Brockman^ 13 W, R., 346). 

Clause (a). Lauds of a similar description.— In one case, 
Tikaram Singh v. Sandet^ (22 W. R., 335), in which, although the plaint- 
iff had not given evidence as to the rate of rent payable by teiiaots of 
the same class holding lands of precisely similar quality and adjacent 
to those occupied by the defendant, yet he had given evidence as to such 
lands so occupied of a somewhat better quality than those occupied by 
the defendant, and the rate of rent allowed was such as, regard being 
had to the slight difference in the quality of the lands, was proper to 
award in conformity with the spirit of the rent law, it vas held that this 
decision was reasonable and was accordingly affirmed. The principles 
enunciated in this case, however, hardly seem to be good law. 

Clause (a)."' Sufficient reason for holding at low rate.— Suffi- 
cient reasons for raiyats holding at exceptionally low rates would seem 
to be that they hold the land on reclaiming or jangalhuri leases, or have 
reclaimed the land (see Nur Mahomed v. Hart Prasanno Pai^ W. R., 
Sp. No., 1864, Act X, 75 ; Chaudhri Khan v. Gaur Jana^ 2 W. R., Act X, 
40 ; Parmanand Sen v. Paddamani Dasiya, 9 W. R., 349 ; Surasundari 
Debi V. Chulam Ah\ 19 W. R., 14 1 ; Haro Prasad Rai Janmajai 
Bairagi^ 9 Calc., 505 ; 12 C. L. R, 251), or that they belong to classes 
of raiyats holding land at favourable rates of rent in accordance with 
local custom [see sec. 31, clause (c)]. 

Clause (b). Rise in prices.— Under the old law, (sec. 17, clause 
12), of Act X of 1S59 and sec. 18, para. (3), of Act VIII, B.C., of 1869) a 
raiyaf s rent could be enhanced on the ground of a rise in, “ the value of 
produce.” This was difficult to prove : see Haro Prasad Rat v. Umaiara 
Debt\ (7 Calc , 263). It will in future be easy, in consequence of the 
provisions of sec. 39, which prescribe the preparation of lists of the 
market prices of staple food crops, to establish a right to enhancement 
on the ground of a rise in prices, which must be a rise in the prices of 
food crops, and will not depend on the value of the particular crop 
grown by the raiyat, which, if an export, may fluctuate with the fluctua* 
tions of foreign markets. 

Clauses (o) and (d). Increase in productive pdwers of 
land. —The old law allowed of an enhancement of rent on the ground 
of an increase in “ the productive powers of land, otherwise than by the 
agency and expense of the raiyat.” This ground of enhancement has 
now been subdivided into two, W^r., landlords improvements and fluvial 
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action, which alone, in the opinion of the framers of the Act, can bring 
about at increase in the productive powers of the land so as to justify 
an enhancement of rent” “All other cases,” it was said by Sir Steuatt 
Bayley,. “seem to resolve themselves into cases, such as railways or 
canals, m which the landlord will get his enhancement by improvement of 
prices, or else into improvements effected by Government or by the 
raiynt” ^{Selections from papers relating to the Bengal Tenancy ^t, 
i886, p. 4 i 5 )* 

Increase of area.— Under the old law the raiyat’s rent could also 
be enltinced on the ground of an increase in area of the land held by 
him. This is, properly speaking, not a ground of enhancement, and is 
therefore dealt with separately in section 52. 

No notioes of enhancement required.— As already pointed 
out in ^he note to s. 6, p. 55, notices of enhancement are wholly un- 
necessary. 

By whom suit for enhancement may be broihght.— Having 
regard to the provisions of sec. 188 of this Act, a suit for 'enhancement 
I of rent on the grounds specified in this section must be brought by all 
1. tji§i,. .landlords, and cannot proceed at the instance of some only of the 
fractional co-sharers {Gofal Chandra Das v. Vmesh Narain Chaudhrt\ 
17 Calc., 695 ; Baidya Nath De Sarkar v. /A;//, 2 C. W. N., 44 ; 
25 Calc., 917). See note to ^cc. 188. Sec. 30 of the Act does not 
apply to the enhancement of the rent of an undivided share of a 
holding {Horibol Brahma v, Tasimudin Mandal^ 3 C. W. N , 680). A 
suit for enhancement may be brought by a farmer {Durga Ckaran 
Chaiurji v. Gulak Chandra Biswas, 23 W. K., 228) ; by an ijaradar, when 
tljere is no stipulation in his lease precluding him from so doing 
Prasad Mahanti v. Jainarain 'Hazrah, 2 Calc., 474) ; and -by a 
Hindu widow, whether suing as widow of her deceased husband or* as 
guardian of her minor son (Surja Kanth Acharji v. Hemania Kumari, ■ 
20 Calc., 498 ; L. R., 25 I, A., 25). 

Time from which enhancement takes effect.— Under the 
: provisions of sec. 1 a decree for enhancement, if passed in a suit insti- 
j tuted in the first eight months of the agricultural year, ordinarily takes 
; effect from the commencement of the ne?(t agricultural yeaf : if passed 
: in a suit instituted in the last four months of the agricultural year, it 
ordinarily takes effect on the- commencement of the next year but one 
following ; but a later date may for special reasons be fixed by the 
Court 

' ..V 

Art>itraUOQ.^In a suit for enhancement of rent under sec 30 thdease 
^ wm referred to arbitration. i9ir/4Hhat the arbitrator had jurisdiction to 
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settle a fair and equitable rent, as the parties declared that they would 
be bound by what the arbitrator would decide {Gahga Charan Hat v. 
Siisti ManUl, 6 C. W. N., 614). 

Court-fees. — Under sec. 7, sub-sec. 1 1 of Act VII of 1870, in a 
suit to enhance the rent of a raiyat having a right of occupancy, the 
amount of the fee payable shall be computed according to the amount of 
the rent of the land to which the suit refers, payable for the year next 
before the date of presenting the plaint. 

Rules as to 31- Where an enhancement is 

gro«nrof””pre" claiincd Oil the ground that the rate of 
vailing rate. below the prevailing rate — 

(r<) in determining what is the prevailing rate 
the Court shall have regard to the rates 
generally paid during a period of not less 
than three years before the institution of 
the suit, and shall not decree an enhance- 
ment unless there is a substantial difference 
between the rate paid by the raiyat and 
the prevailing rate found by the Court ; 

(/>) if in the opinion of the Court the prevailing 
rate of rent cannot , be satisfactorily 
ascertained without a local inquiry, th^ 
Court may direct that a local inquiry be 
held under Chapter XXV of the Code of 
XIV of 1882. Civil Procedure by such Revenue-officer 
as the Local Government may authorise 
in that behalf by rules made under section 
392 of the eiaid Code : 

(c) in determining under this section the rate of 
rent payable by a raiyat his caste shall not 
be taken into consideration, unless it is 
proved that by local custom caste is taken 
into account m determining the rate ; and, 


9 
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whenever it is found that by local custom 
any description of raiyats hold land at 
favourable rates of rent, the rate shall be 
determined in accordance with that custom ; 
(d) in ascertaining the prevailing rate of rent the 
amount of any enhancement authorized on 
account of a landlord’s improvement shall 
not be taken into consideration ; 

[(e) if a favourable rate has been determined under 
clause (c) for any description of raiyats, 
such rate may, if the Court thinks fit, be 
left out of consideration in ascertaining the 
prevailing rate ; 

(/ ) if the holding is held at a lump rental, the 
determination of the rent to be paid may 
be made by ascertaining the different classes 
of land comprised within the holding, and 
applying to the area of each class the pre- 
vailing rate paid on tliat class within the 
village or neighbouring villages.] 

Extended to Orissa, (Not., Jan.j'27th, 1892). 

Clauses W and (f) of this section have been added by the amending 
Act III, B. C., of 1898, which has been extended lo Orissa, (Not., Nov. 
5 th, 1898). 

Clause (b). Government Notification regarding rank of 
Oommipsioner. — In the Calcutta Gazette of 22nd July, 1890, Part I, p. 
756, is published the following notification, with reference to the pro 
visions of cl. (b) of this section : — 

**In modification of the Government notification, dated 4 th Nov., 
1885 , the Lieutenant- Governor has been pleased to make under sec. 392 of 
Act XIV of 1882 , the following revised rules as to the persons to lyhom 
oommiSBious shall be issued under the Bengal Tenancy Act. 

** Whenever, under secs. 3 l (b) and 158 ( 2 ) of the Bengal Tenancy Act, a 
Court directs that a local inquiry be held under Chap. XXV of 4 he Code of 
Civil Procedure, the commission shall be issued to such person, not being 
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below the rauk of a Sub-Deputy Oolleotor, am the Collector of the district 
may, from time to time, select for the purpose/’ 

The Court shall issue a juecept to ihe Collector requiring him forth- 
with to nominate a fit person as above to ooiffiuct the inquiry, and the coin- 
mission shall be issued to the person so liominated,’* 

Olauee (b). Board of Revenue's instruotions regarding local 
inquiries.— The Board of Revenue in iis circular No, 4 for August, 
1894, points out that the person to whom the commission is issued 

** is bouiid, under the Civil Procedure Ooric, to make the local inquiries him- 
self. He may entertaiQ a reasonable staff of chainmen and amins to enable 
him to perform the work properly. 

“ No cost should be incurred to meet the charges of the local inquiry beyond 
that actually allowed by the Court iesuing the commission, under rule 30 
{h) at page 41 of the High Court’s General Rules and Circular Orders, as 
reviseS in 1891. If the probable coate wore calculated with regard to the 
time likely to be occupied in the execution of ihe commission, and the com- 
missioner finds that the time fixed is insutilcient, he should give timely notice 
to the party at whoso instance the commission was issacd and report the facit 
to the Court. Then, unless the sum necessary to cover the expenses for such 
further period as may be required to coiripicte the executioji of the commission 
is deposited in Court by the party and the commissioner certified of such 
deposit, he should suspend the investigation at the close of the period origin- 
ally fixed, pending the further instructions of the Court. ^ 

The expenses of the commission will generally fall under ihe following 
heads ; 

(1) Remuneration of the comnusBioner. 

(2) His travelling and halting allow^ances. 

(3) Charges for the temporary subordinate establishment that may be 
employed, 

(4) Incidental charges that may be unavoidable. 

The first will bo calculated on the basis of the actual pay which the person 
to whom the commission is issued has been receiving. The second will be 
regulated by the scale prescribed for officers of Government of the class to 
which the commissioner belongs, unless the Court should, for exceptional 
reasons, order an allowance in excess of the above. The third and the fourth 
will be passed on tho authority the Tieveniie officors concerned, but must 
on no account assume proportions so as to exceed, in conjunction with the 
charges under heads (1) and (2), the sum actually allowed by the Oourt.” 

The Board of Revenue in its circular No. 7 of April, 1899, says 

“ The words ‘ from time to time* in the notifidation, above quoted” 
(i. e., the Government notification) give the Collector the option of- changing 
his nomination, if, in case of sickness, transfer, urgent press of work, or 
other valid reason, his original nominee cannot make tho etiqn}ry/* > , 
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Olausd (O).--The provisions of this clause are founded on, and are 
almost identical with, those of section 20 of the North -Western Pro- 
vinces Rent Act (XU of 1881). The custom in question must be a local, 
and not a family custom. (Reynolds’s N. *W. Provinces Kent Act, 
P- 34^- 


[31A. 

What may be 
taken in certain 
districts to be 
the “ prevailing 
rate.” 


( 1 ) In any district or part of a district to 
which this sub-section is extended by 
the Local Governnient by notification in 
the Calcutta Gazette, whenever the pre- 
vailing rate for any class of land is to be 


ascertained under section 30, clause (a), by an examin- 


ation of the rates at which lands of a similar de- 
scription and with simihlr advantages are held within 
I any village or villages, the highest of such rates at 
j which and at rates higher than which the larger 
; portion of those lands is held may be taken to be the 
prevailing rate. 


Jlluslrations. 

The lates at which land of a similar description and with similar 
advantages is held in a village are as follow : — 

Bighas. Rs. A. P. 

loo at 1 o o 

200 ,,180 

„ I 12 o 

100 ,,200 

150 ,,240 

Total ... 700 

Then, Rs. 2-4 is not the prevailing rate, because only 150 bighas, or 
less than half, are held at that rate. Rs. 2 is not the prevailing rate, 
because 250 bighas, or less than half, are held at that or a higher rate. 
Re. I- 1 2 is the prevailing rate, because 400 bighas, or more than half, 
, are held either at this or a higher rate, and this is the highest rale at 
' which, and at rates higher than which, more than half the land is held. 
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(d) The rates at which land of a similar description and with similar 
advantages is held in a village are as follow 

Bighas. Rs A. P. 

100 ... ? at I 00 

250 ... ... ...... „ I 4 ® 

150 I 8 o 

150 " T 12 o 

,,200 


Total ... 700 

Then, for the reasons given in illustration («), neither Rs. 2 nor Re 
1-12 is the prevailing rate, nor is Re. 1-8 the prevailing rate, because 
only 350 bighas (exactly half) are held at Re. i-8 or at rates higher than 
Re. 1-8. In this case Re. 1-4 is the |frevailing rate, because more than 
half the lands are held at Re. 1-4 or higljer rates, and this is the highest 
rate at which, or at rates higher than which, more than half the land is 
held. 

(2) The Local Government may, by a like noti- 
fication, withdraw sub-section G) from any district or 
part of a district to which it has been extended as 
aforesaid,] 

Extended to Orissa (Not, Nov. 5th, 1898) and to the district of 
Tipperah (Not., No. 1470, T. R., dated September ist, 1900). 

Section 31 A.— 'fhis is a new section introduced into»the .Act by 
the amending Act III, li. C., of 1898. In it the Legislatuie for the first 
time abandons the principle laid down in the rulings of the High Court 
(see note, pp. 125, 126) to the effect that the prevailing rate is that paid by 
the majority of raiyats in the village and prescribes that the highest of the 
rates at which and at rates higher than which the major portion of the 
lands of any area is held may be taken to be the prevailing rate. This 
is a new departure in two respects, (0 that the prevailing rate is 
now defined not with reference to the number of raiyats paying rent, but 
with reference to the quantity of land for which rent is payable ; and 
(2) that it enables the highest of rates in the ascending scale of rates, at 
which and at rates higher than which the major portion of land of a 
similar description and with similar advantages in the same village or in 
neighbouring villages is held to be taken as the prevailing rate ; so that 
in time all lesser rates may be raised to this rate. The provisions of 
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sub'Sectioti (i) will, however, only be applicable in those districts to 
whicli the Local Government may see (it to extend them. See note 
pp, 134, 125 . 


{31B. When the prevailing rate has once been 


Limit to en- 
hancement of 
prevailing rate. 


determined by a Revenue Officer under 
Chapter X or by a Civil Court in any 
suit under this Act, it shall not be liable 


to enhancement save on the ground and to the extent 


specified in section 30,__clause (6), and section 32. ] 


Extended to Orissa (Not., Nov. 5th, 1898). 

Seotion 31 B. — 'fhis section was also introduced into the Act by the 
amending Act of i8y8. ^ • 

In the statement of Objects and Reasons it was stated : “ In order 
to guard against all the rates being levelled up to the maximum rate by 
manipulation of new prevailing rates from time to time, it is provided in 
section 31 B that a prevailing rate once determined shall not be|;liable 
to enhancement except on the ground of rise in prices.” The section 
applies only to the enhancement of a prevailing rate^ when such a rate 
has once been determined. It Vould not apparently prevent the rent 
of a particular holding being enhanced on any of the other grounds 
specified in section 30 of the Act, i.e. “landlord’s improvements” or “fluvial 
action.” Where such grounds are applicable to a particular holding, its 
rent can apparently be enhanced, even though the rent had been fixed 
with reference to a prevailing rate. 


Rules as to 
enhancement on 
ground of rise 
in prices. 


32. Where an enhancement is claimed 
on the ground of a rise in prices — 


(a) the Court shall compare the average prices 
during the decennial period immediately 
preceding the institution of the suit with 
the average prices during such other 
decennial period as it may appear equitable 
and practicable to take for comparison ; 

(?)) the enhanced rent shall bear to the previous 
< rent the same proportion as the average 
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priees during the last decennial period bear 
to the average prices during the previous 
decennial period taken for purposes of 
comparison ; provided that, in calculating 
this proportion, the average prices during 
the later period shall be reduced by one- 
third of their excess over the average 
prices during the earlier period ; 

(c) if in the opinion of the Court it is not practic- 
able to take the decennial periods prescribed 
in clause (a), the Court may, in its discretion, 
substitute any shorter periods therefor. 

Extended to Oriss.i (Not., June 27th, 1892). 

Clause (a).— Section 39 provides for the preparation of price-lists so 
as to enable the provisions of this clause to be given effect to. 

Clause (b). — The rule of proportion embodied in this clause is that 
laid down by the Judges in oi Thakurant Dasi Bisheshar 

Mukhurji^ (B. L. R., F. B., 202 ; 3 W. R., Act X, 29). The deduction 
prescribed in the proviso is to allow for the increased cost of production. 
The Select Committee on the Bill on this point said i—^We recognised 
the difficulty of making the Courts ascertain the actual cost of produc- 
tion, and, as it was necessary to fix an arbitrary limit, we have fixed 
the deduction at one-third as a general rule” (Selections from papers 
relating to the Bengal Tenancy Act, 1885, p. 384). 

Rules as to 33. (1) Where an enhancement is 

gro^nr^fanX claimed on the ground of a landlord’s 
went. irapr^A^ment — 

(a) the Court shall not grant an enhancement 
unless the improvement has been register- 
ed in accordance with this Act ; 

(i>) in determining the amount of enhancement 
the Court shall have regard to — 

(i) the increase in the productive powers of 
land caused or likely to be caused by the 
improvement, 
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(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for 
utilizing the improvement, and 

(iv) the existing rent and the ability of the land 
to bear a higher rent. 

(2) A decree under this section shall, on the 
application of the tenant or his successor in interest, 
be subject to re-consideration in the event of the 
improvement not producing or ceasing to produce the 
estimated effect. 

Extended to Orissa (Not., June 27th., 1892). 

The subject of “improvements” is dealt with in sections 76 to 83. 
The rent of an occupancy raiyat may, also under section 29, be enhanced 
by private contract made between the landlord and the raiyat on account 
of an improvement made by the landlord ; but the enhanced rent fixed 
by such contract is only payable subject to the restrictions laid down in 
proviso (li) to section 29. 

„ , . 34- Where an enhancement is 

Ruleaas to enhance- 

ment on ground of claimed Oil the ground of an increase 

increase in prodnc- ^ ^ ^ n • i 

live powers due to in productive powcns due to fluvial 

fluvial action. 

action — 

(a) the Court shall not take into account any 

increase which is merely temporary or 
casual ; 

(b) the Court may enhance the rent to such an 

amount as it may deem fair and equitable, 
j but not so as to give the landlord more 
than one-half of the value of the net 
increase in the produce of the land. 

Extended to Orissa (Not., Jpue 27th, 1892). 

The rule laid down in clause (a) follows the High Court rulings under 
the old law in Krishna Mohan Patro v. Hari Sankar Mukhurji^ (7 W. 
R., 235) and Abdul Ghani v. Bhattu^ (22 W. R., 350). 
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35. Notwithstanding anything in the foregoing 

sections, the Court shall not in any 
by suit to be case decree any enhancement which is 
able."” under the circumstances of the case 

unfair or inequitable. 

Extended to Orissa (Not., June 27tb, 1892). 

36. If the Court passing a decree for enhance- 

, . ment considers that the immediate en- 

Power to order . , 

progressive en* forcement of the decree in its full extent 

hancemeiit. , , ^ 

will be attended with hardship to the 
raiyat, it may direct that the enhancement shall be 
gradual ; that it is to say, that the rent shall increase 
yearly by degrees for any number of years not exceed- 
insf five until the limit of the enhancement decreed 
has been reached. 

Extended to Orissa (Not , June 27th, 1892). 

37. (1) A suit instituted for the enhancement of 
the rent of a holding on the ground that the rate of 

rent paid is below the prevailing rate, or 

Limitation of , ^ n 

right to bring on the grouiid of a rise m prices, snail 

hail cement not be entertained if w'ithin the fifteen 
years next preceding its institution the 
rent of the holding has been enhanced by a contract 
made after the second day of March, 1883, or if within 
the said period of fifteen years the rent has been com- 
muted under section 40, or a decree has been passed 
under this Act or any enactment repealed by this Act 
enhancing the rent on either of the grounds aforesaid 
or on any ground corresponding thereto or dismissing 
the suit on the merits. 
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(2) Nothing in this section shall affect the pro- 
visions of section 373 of the Code of 
Civil Procedure. 


XIV of 1883. 


Ejc^ended to Orissa (Not., June 27tb, 1892). 

Sub-section (1).— The 2nd March, 1883, is the date on which 
leave to introduce the Bill to amend the rent law was obtained. 

A decree obtained in a suit instituted to enforce a contract made 
before the 2nd March, 1883, in which the defendant agreed to pay a 
higher rent was held to be no bar under the provisions of this section 
to a suit for enhancement of rent under the provisions of the Tenancy 
Act (JR, Mitter v. Dwarka Nath Chakravartfi^ decided by Prinsep and 
Biiterjiee, JJ, May 28th., 1891). 

A suit for both enhancement and arrears at an enhanced rate is main- 
tainable. The causes of action, •though separate, may be combined 
under sec. 45, C. P. C., (Gudar Tewari v. Brij Nandnpi Prasad^ 5 C. W. 
N., 880). 

Waiver of enhanced rent decreed.— In 1267 the plaintiff ob- 
tained a decree in a suit to enhance the defendant's rent. It was held 
that the acceptance by the plaintiff of the old rent from 1268 to 1271 
was no waiver of his claim to the higher rent decreed to him (Lauder v. 
Binod Lai Ghosh^ 6 W. R., Act X, 37). 


Reduction of rent. 

38. (1) An occupancy-raiyat holding atii raoney- 

Rtdueiion of a suit for the reduc- 

Reducti'on of following grouuds, 

and, except as hereinafter provided in 
the case of a diminution_of the area of the holding, 
not otherwise, (namely) : — 

(a) on the ground that the soil of the holding has 
without the fault of the raiyat become 
permanently deteripthted by a deposit of 
sand or other specific cause, sudden or 
gradual, or 

(fe) on the ground that there h*te been a fall, not 
due to a temporary cause, in the average 
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local prices of staple food-crops during the 
currency of the present rent. 

(2) In any Suit instituted under this eection, the 
Court may direct such reduction of the rent as it 
thinks fa ir and eq uitable. 

Extended to Orissa (Not., June 37th, 1892). 

A raiyat cannot by any contract made after the passing of this Act/ 
contract himself out of the provisions of this .section [ (sec. 178, sub- ( 
sec. (3), cl. (/) ]. 

Reduction of rent. “An occupancy raiyat cannot sue for a re-t 
duction of rent except on one of the grounds specified in this secdon. , 
He, therefore, cannot sue to have his rent abated on the ground that it- 
is higher_thiin the prevailing rate.* But neither could he do so under 
the old law {fiaban Mandat v. Shib Kumari Barmaniy 21 W. R., 404). 
Nor could he have applied for abatement of rent on the ground of fraud, 
his remedy being to apply to have the contract set aside {Sukur Alt 
V. Amta Ahalya^ 8 W. R., 504 ; Darimba Debya v. Nilmani Sin^h Deo^ 

5 C. L. R., 465 ;) and a landlord receiving remission from Government 
on account of damage done to his estate by a cyclone was not on that 
account bound to allow a remission to his under-tenants, unless he had 
received the former on the understanding or agreement that he would 
allow it in turn {Golak Chandra Mahanti v. Parbaii Charan Dasy 15 \V. 
R., 167). 

How reduction of rent can be claimed. —Under the old law 
a raiyat entitled to a reduction of rent had three courses open to him. 
He could either sue for abatement of rent, or wait till sued by his land- 
lord and then set up a claim to a set-off, or he might complain of an 
excessive demand of rent and sue for a refund (see Belfs Law of Landlord 
and Tenant, and. edit , p. 57 ; and Barry v. Abdul Aliy W. R , Sp. No., 
1864, Act X, 64 ; Baikantho Paruki v. Surendro Nath Bat, i W. R., 84 ; 
Sa 7 d v. Abhai Nath BasUy 2 W. R., Act X, 28 ; Dindyal Lai v. Thakru 
Kunwary 6 W. R., Act X, 24 ; Nil Mani Singh Deo v. Annoda Prasad 
Mukhurjiy 10 W. R., F. B.,*4r ; i B. L. R., F'. B., 97 ; Mahtab Chand v, 
CkUfo Kumari Debiy 16 W. R., 201 ; Gaur Kishor Chandra v, Bonomali 
Chaudhriy 22 W, R., 117). The present section only provides for a re- j 
duction of rent being obtained on the grounds specified in it in a suit ; 
instituted for the purpose. A tenant may also obtain a reduction of rent i 
under section 52 (l) (b) on the ground of a deficiency proved to exist in 
the area of his""tenure or holding, but whether this reduction must be 
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j sued for, or whether the deficiency of area may be pleaded by way of 
j set-oflf, is not apparent. A raiyat from whom any sum has been exacted 
las rent may also sue under sec. 75 for a refund and for an additional 
' sum as a penalty. 

Permanent deterioration of soil of holding.— In Gatin' 
Patra v. Reily, (20 Calc., 579), it was said that the Judge of the 
Court below was wrong in his interpretation of the word “permanent” 
in this section. He seemed to think that a deterioration ought not to 
be held to be permanent, if by application of capital and skill the cause 
of the deterioration mi>*ht be removed. But a more liberal interpreta- 
tion must be put upon the word, and it must be construed with 
reference to existing conditions. Under the old law it was held that the 
grounds on which a raiyat could claim an abatement must have resulted 
from causes beyond his control {Mansur Ali v. Harvey^ i r W. R., 291), 
such as a deposit of sand on p 3 rt of his land {Iruiyatullah v. Ilahi 
Baksh^ W. R, Sp., No., 1864, Act X, 42). 

) Produce-rents.— The provisions of sec. 38 apply only to rents 
I payable in money. There is no provision of this Act under which 
j raiyats paying rent in kind can claim or sue for a reduction of rent. 


Price-lists. 


Price-lista. 

Price-lists of 
staple food- 
crops. 


39. (1) The Collector of every district shall 

prepare, monthly, or at shorter inter- 
vals, periodical lists of the market-prices 
of staple foodrcrops grown in such local 
areas as the Local Government may 
from time to time direct, and shall submit them to 
the Board of Revenue for approval or revision. 

(2) The Collector may, if so directed by the Local 
Government, prepare for any local area like price- 
lists relating to such past times as the Local Gov- 
ernment thinks fit, and shall submit the lists so 
prepared to the Board of Revenue for approval or 
revision. 

(3) The Collector shall, one month before sub- 
mitting a price-list to the Board of Revenue under 



Hec. 39.) 


PRICE-LISTS. 


Mt 

this section, publish it in the prescribed manner 
within ^he local area to which it relates, and if any 
landlord or tenant of land within the local area, 
within the said period of one month, presents to him 
in writing any objection to the list, he shall submit 
the same to the Board of Revenue with the list, 

(4) The price-lists shall, when approved or revised 
by the Board of Revenue, be published in the official 
Gazette ; and any manifest error in any such list dis- 
covered after its publication may be corrected by the 
Collector with the sanction of the Board of Revenue. 

(5) The Local Government shall cause to be coiu- 
jiiled from the periodical lists prepared under this 
section lists of the average prices prevailing through- 
out each year, and shall cause them to be published 
annually in the official Gazette. 

(6) In any proceedings under this Chapter for an 
enhancement or reduction of rent on the ground of 
a rise or fall in price.s, the Court shall refer to the 
lists published under this section, and shall presume 
that the prices shown in the lists prepared for any 
year subsequent to the passing of this Act are cor- 
rect, [and may presume that the prices shown in the 
lists prepared for any year prior to the passing of 
this Act are correct], unless and until it is proved 
that they are incorrect. 

( 7 ) The Local Government, subject to the control 
of the Governor-General in Council, shall make rules 
for determining what are to be deemed staple food- 
crops in any local area and for the guidance of officers 
preparing price-lists under this section. 
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The .wor^s in brackets were inserted in this section by the amending 
Act of 1898, which has been extended to Orissa (Not, Nov. 51^ 1898). 

Price-lists.— -Price-lists relating to current timet have been pre- 
pared t^’fr since the passing of the Tenancy Act under rules to be found 
in Chap! 11 of the Govt, rules under the Tenancy Act (see Appendix I). 
By Govt, notification No. 4307 L. R., dated Nov. 7th, 1896, published in 

Calcutta Gaset^ of ir, 1896, Part I, p. 1150, price lists for 
periods anterior to the passing of the Tenancy Act in certain specified 
marts in the Orissa division have been ordeicd to be prepared (see 
Schedule II appended to the Govt, rules, Appendix I). 

Sub-seotion (6). — This sub-section, as originally passed, provided 
that only price-lists “prepared for any year subsequent to the passing of 
the Act” should be presumed to be correct. The Bill to amend the Act, 
which afterwards became the Bengal Tenancy (Amendment) Act, 1898, 
proposed to omit these words. • 

On the motion of the Hon’ble Babu Surendro Nath Banerjee in 
Council, the words now inserted in the section were added to it, and the 
words it was proposed to omit were allowed to remain. The effect of this 
amendment is that price-lists for periods subsequent to the passing, of 
the Act shall, and those for periods prior to the passing of the Act may, 
be presumed to be correct, until it is proved that they are incorrect. 

I Rules regarding the preparation of price-lists.— For these 
‘ rulesj see Chap. II, of the Government Rules under the Act, Appendix I. 

Commutation. , 

0, (1) Where an occupaney-raiyat pays for a 

Commiuation. holding reii^u kind, or on the estimated 

Commutation value of a portion of the crop, or at 
of rent payable * ^ 

in kind. rates Varying with the crop, or partly 

' in one of those ways and partly in another, ejther 
the_raiyat or his landlord may apply to have the rent 
j commuted to a money-rent. 

(2) The application may be made to the Collector 
or Sub-divisional Officer, or to an officer making a 
settlement of rents under Chapter X, or to any other 
officer specially authorized in this behalf by the Local 
Government. 
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(3) On the receipt of the application the officer 
may determine the sum to be paid as money-rent, and 
may^rder that the raiyat shall, in lieu of paying his 
rent ^ kind, or otherwise as aforesaid, pay this sum 
so determined. 

(4) In making the determination the officer shall 
have regard to — 

(a) the average money -rent payable by occupancy- 
' * raiyats for land of a similar description 

^ and with similar advantages in the vicinity; 

(_/j) the average value of the rent actually received 
by the landlord ddring the preceding ten 
years or during any shorter period for 
which evidence may be available ; and 

(c) the charges incurred by the landlord in res- 
pect of irrigation under the system of 
rent in kind, and the arrangements made 
on commutation for continuing those 
charges. 

(5) The order shall be in writing, shall state the 
grounds on which it is made, and the time from 
which it is to take effect, and shall be subject , to ap. 
peal in like manner as if it were an order made in any 
ordinar y re venue proceeding. 

(6) If the application is opposed, the officer^ shall 

consider whether under all the circumstances of the 
case it is reasonable to’grant it, and shall grant or 
refuse it accordingly. If he refuses it, he shall record 
in writing the reasons for the refusal. % 

Sub-sections (i) (s) and (4) of this section have beer, amended by 
s. 11, Act I, B. C., of 1907 and as akwed.by that Act the section runs 
as follows •. 
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(1) Wh®r« an OQ0opaiiey«>i^yat pa 3 'B for a 
Gomnmtatton. holding rent in kind, or on the estimated 

of re^'"^yvble ® portion of the crop, or at rates 

in kiniJ. •• varying with the crop, or partly in one 
of those ways and partly in another, [or partly in any 
of those w.jys and partly in cash,] either the raiyat Or 
his landlord may apply to have the rent commuted t(j 
a money-rent. 

(2) The application may be made to the Collector 
flr Sub-divisional Officer, or to [a Kevenue-officer ap- 
pointed by the Local (government under th(‘ designa- 
tion of Settlement Officer or Assistant Settlement 
Officer for the purpose of making a survey and 
record- oi*-right&] under Chapter X, or to an^^ other 
officer specially authorized in this behalf by the Local 
Government. 

(3) On the receipt of the application the officer 
may determine the sum to be paid as a money rent, 
and may order that the raiyat shall, in lieu of paying 
his rent in kind, or otlierwise as aforesaid, pay the 
sum so determined. 

(4) In making the determination the officer shall 
have regard to — 

(rt) the average money-rent payable by occupancy- 
raiyats for land of a similar description and 
with similar advantages in the vicinitj’ ; ' 

(6) the average value of the rent actually received 
by the landlord during the preceding tep 
years or during any shorter period fdr 
which evidence may be available ; 

(c) the charges incurred by the landlord in res- 
pect of irrigation under the system bf 



sent io kind, and the atrangements made 
on commutation for^ continuing those 
chargips ; and 

[(c^) improvements eflTectod .by the landlord or by 
the occupaney-raiyat in respect of the 
raiyat’s holding, and to the rules laid down 
in section 33 regarding enhancement of 
rent on the ground of a landlord’s 
improvement.] 

. Under sec. 178, sub-section (3), cl. (k»), nothing in any contract made 
after the passing of the Act can take away the right of cither landlord 
or tenant to apply for a commutation of rent under this section. But it 
has been ruled that a landlord may cfemand payment of rent in kind in 
accordance with the original contract, although the tenant has paid rent 
in money for some years {Sohabat A/i v. Abdul Al/\ 3 C. W. N., 151). 

^ents pd.yable in kind. --'“The eystom of rent payment in kind 
prevails extensively only 111 the districts of Gaya, Shahabad and Patna, 
where the oharaclor ol the country renders necessary the maintenance of an 
elabiirate village system of irrigation ; but in most, if not all, other districts 
of the provinoo lands aie also found, the produce of which is divided between 
' the Cultivator and the landlord, and the marked absence of applications for 
dotftmatatiun would seem to indicate that this section of the law is little 
kttowu. It may, however, bo also largely due to local custom recognizing in 
such oases no right to the land in the ouliivator, but merely to a share of the 
produce raised by him. In Bihar the holding of land on a produce rent, 
known as the bhaoli (U system, is a regular form of tenancy, very common 

in the three districts named above lying south ol the Ganges The practical 

difiicuUies in the way of maintenance of the system of irrigation by the raiyats 
^ themselves, which would necessitate combination among the xesidents of each 
village or of several villages, where a water channel serves more than one 
village, have undcubtedly established among the tenants a preference for the 
system. Under it the rental varies with the outturn of the crops, and 
the tenants are, at least, seoureciThalf their produce ; while the landlord on 
wih^ the duty of maintaining the irrigation work devolves, is under a strong 
inducement in his own interests to keep them in fair order.’* fSeoy, to the 
Bmupd of Bevenue’s report on the working of the Tenancy Act> 419 A, 
daied S 0 (h April, 1892 , para. 21 ). ^ 


(1) Probably a,oontntoftoii of Has, mto, aud mlU to. 

. 10 
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Board of Revenue's instructions under this section.— 
The Board of Revenue in their circulir No. 5, dated June, 1892, have 
issued the followini^ instructions for the guidance of officers to whom 
applications for commutation are made. 

“The Board have reason to believe that niisoonception exists among some 
officers ,as to the requirements of the law under section 40 of the Bengal 
Tenancy Act, and that this has led to the rejection of applications for 
commutation of rents payable in kind on insufficient grounds, and the 
consequent diacouragement of such applioations. They <Ie&ire, therefore, to 
point out that, subject to the grounds of his decision being recorded and to 
an appeal, the officer dealing witli an applic ation under the section has full 
discretion to seek for such evidence, and make such inquiry, as he may deem 
necessary in order to determine the monoy-rent to be fixed. If the tenants 
are unable to produce receipts showing the quantity of produce previously 
received by the landlord or its cash-equivalent— and they will seldom possess 
such receipts — or the landlords file papers purporting to give previous outturns 
and divisions of the crops which the tenants repudiate, or which are apparently 
false, the appUcation.s should not noce.S8anly be rejected, but the officer 
should endeavour to arrive at <i fair estiriute of the monnj^-rent by recording 
and duly considering such otal testimony as may bo produced by the parties, 
by reference to other sources of information, such as the cess papers of the 
estate, and, if necessary, by local inquiry conducted in person or through some 
other competent officer.” 

Sub-section (6). The provisions of this sub-section are imperative. 
The object of requiring the time from which the order is to take eflfect 
to be stated ^ is to enable the parties to know from what date the new 
arrangement is to come into operation. It ought not to be left in un- 
certainty and in the absence of any date being fixed in the order, the 
order must be taken to be practically inoperative, or at any rate, to 
remain in suspense, until it is amended by the specification of the term of 
its operation {Ruf^hunath Saran Singh v. Dhodha Rai^ 18 Calc., 467). 

An appeal from an order of a Collector under this section to the 
Commissioner must be preferred within 30 clays (Sch. Ill, art. 5). An 
order passed in appeal by a Revenu^'ourt under sec. 40 is final {Salt- 
gram Singh v. Ramgir^ 3 C. W. N., 31 1). 

Sub-section (6). —When the application for commutation is op- 
posed, the application may be granted or refused, according as the officer 
disposing of it may think proper. The section does not provide for the 
case, whic^ is of common occurrence, in which the application is oppos- 
ed on the ground that the rent is not payable in kind but in money. 

No suit will Ijle in Civil Court to call in question propriety 
of an order under this section.— A tenant made an application to 
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the Collector under sec. 40 of this Act for a declaration that he was the 
defendant’s raiyat in respect of a parcel ofjsjivsasi^a kasht land and for 
commutation of the rent which had hitherto been payable in kind. The 
Collector granted the application ; but the order was reversed on appeal 
by the Commissioner. The tenant then sued under section 42 of the 
Specific Relief Act for substantially the same relief as he had asked be- 
fore the Collector. It was held (1) that an order passed in appeal under 
sec. 40 IS final, and no suit lies in the Civil Court by which its propriety 
can be questioned ; and (2) that before the passing of the Tenancy Act 
no suit could lie in the Civil Court for commutation of the rent, and,* 
therefore, the special prodfediire laid down in sec. 40 for enforcing the 
new right created therein is the only procedure which can be followed 
(So///; ram Singh v. 1 /amgii\ 3 C W. N., 311). 

Changed made by Act I, B.C., of 1007 . —The alteration in 
sub-section (2) made by s. it, Act I, B. C., J907, was, it was said in the 
Select Committee’s report, for the purpose foi ensuring that the power 
to commute rents should be entrusted only to an officer of some standing. 
The Select Committee explain the reason for the addition of clause (d) 
as follows : 

“At present section 40 contains no provision requiring an officer commut 
ing produce rents to have regard to improvements made by the landlord or 
tenant in respect ot tae holding under commutation. We consider this a de- 
fect, as the existence of such improvements i-« often an important factor in 
determining the amount of the cash rent to be fixed on commutation, W© 
propose, therefore, to add a provision to sub-section (4) of section 40 allowing 
this to be done.’’ 

[40 A. {-?) Where the rent of a holding has been 

Period for which Commuted under section 40, it shall not, 
commuted rents except on the ffroutid of u landlord’s iin- 
unaltered. provement or of a subsequent alteration 
of the area of the holding, be enhanced for fifteen 
years ; nor shall it be reduced for fifteen years, save 
on the ground of alteration in the area of the holding, 
or on the ground specified in clause (a) of sub-section 
(1) of section 38. 

{g) The said period of fifteen years shall be count- 
ed from the date on which the order takes effect 
under sub-section (5) of section 40.] 
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This section has been added to the Act in Bengal by sec. 12, Act 1 , B. 
C., of 1907. In explanation of the introduction of this section the Select 
Committee on the Bill, observe that the absence of such a provision as 
this would seem to be a defect in the present law. Compare section 113, 
which contains slniilar provisions in regard to rents settled under 
chaptjerX. 
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CHAPTEK VI. 

A 

Non-occupancy-raitats. 


41. This chapter shall apply to raiyats not 


Application of 
Chapter. 


having; a right of occupancy, who are in 
this Act referred to as non-occupancy- 


raiyats. 


Extended to Orissa, (Not., Sept. loth, 1891). 

Non-OGOupanoy rights. — Nothing in this Chapter applies to 
proprietors’ private lands (sec. 116), or to land held under the custom of 
utbandi [sec 180 (2)]. Non-occupancy rights can be acquired in agri- 
cultural land, even though the person letting the tenant into the land 
has no valid title and is therefore a trespasser {Mohim Chandra Saha 
V. Hasari Paramanik^ 17 Calc., 45 ; Binad Lai Prakashi v. Kalu 
Paramanik, 20 Calc. 708), provided the tenant has acted in good 
faith {Piari Mohan Mandal v. Radhika Mohan Hazra^ 8 C. W. N. 315 : 
Upendro Chandra Bhattacharya v. Pratab Chandra Ptadhan^ 3 C. W. N., 
320). See notes to sec. 3 (3) p. 24 ; and sec. 5, p. 53. But this is not the 
case when the Transfer of Property Act is applicable {Sheo Charan Lai v, 
Prabhu Dayal, i C. W. N., 142). A non-occupancy raiyat can sub-let his 
land (sec. 85), and by no contract made after the passing of the Act can he 
bind himself not to do so [sec. 187 (3) (e)]. Non -occupancy rights may 
be transferable by custom (sec. 183), and may, in accordance with local 
usage, be bequeathed (sec. 178 (3) (d)], and nothing in a contract made 
after the passing of the Act can take away a raiyat’s right to transfer 
or bequeath his holding in accordance with local usage [sec. 178 (3) (d)]. 
But non-occupancy rights are not heritable {Karim v, Sundar Bewa^ 
24 Calc., 207 ; I C. W. N,, 8q). Section 26 expressly makes the right of 
an occupancy-raiyat heritable, •and therefore by necessary implication 
the right of a non-occupancy raiyat is not heritable {Lakhan Narain Das 
\*Jaina(h Pandey^ 5 C. L. J., 457 ; ii C. W. N., 626.) A non-occupancy 
raiyat cannot apply for reduction of his rent, except on the ground 
of diminution of area [sec. 52 (b)]. But in Gauri Patra v. Reily 
(20 Calc., 579), it had been said that, ‘though it is only an occupancy- 
raiyat, who is authorized by the Act to bring a suit under sec. 38, yet the 
principles laid ip that section >ought to be taken ipto consideration 
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in all prociedinifs for the settlement of rent, whatever be the status of the 
raiyats.” A non-occupancy raiyat can construct a well and erect a suitable 
dwelling-house for himself and his family on his land, without his land- 
lord’s permission, and he can make any other improvement, as defined in 
sec. 76, if his landlord, after being requested in writing to make the 
improvement, neglects to make it (sec. 79). (0 

42. When a non-occupancy-raiyat is admitted to 

the occupation of land, he shall become 

Initial rent . , , , . 

non occupancy- liable to pay such rent as may be agreed 
on between himself and his landlord at 
the time of his admission. 

Extended to Orissa, (Not., Sept. loth, 1891). 

43 . The rent of a non-occupancy-raiyat shall not 
Conditions of be enhanced except by registered agree- 

enhanooraent of . i j. i 

rent. ment or by agreement under section 46 : 

Provided that nothing in this section shall prevent 
a landlord from recovering rent at the rate at which 
it has been actually paid for a continuous period of 
not less than three years immediately preceding the 
period for which the rent is claimed. 

Extended to Orissa, (Not., Sept, loth, 1891) 

Enhancement.— There are no restrictions on the enhancement of 
a non-occupancy raiyat’s rent by registered agreement, as there are in 
the case of an occupancy-raiyat’s rent (sec. 29). But a non -occupancy 
raiyat cannot be rompelled to execute an agreement under sec. 46, 
unless the Court considers the rate of rent demanded by the landlord to 
be fair and equitable [sec. 46 (6)]. An occupancy raiyat’s rent once 
enhanced cannot be enhanced by contract* again for fifteen years [sec. 
(29) (c)]. There is no such limitation on the enhancement of a non- 
occupancy raiyat’s rent, but if he agrees to pay the rent stipulated for 
in an agreement tendered to him under sec. 46, he can remain in occu- 
pation of his holding at that rate for a period of five years [sec 46 (7)]. ' 

{]) (;f. soc. 108 (p), Act IV of I 81 SS, whiw»b however has not Iieeu extended under e, 117 
to agricultural loaseB. 
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44. A non-occupaney-raiyat shall, subject to the 
Grounds on provisions of this Act, be liable to 
'^noy”raiyat''* ©jectment Oil Ore or more of the 
may be ejected, following grounds, and not otherwise, 

(namely) : — * 

(a) on the ground that he has failed to pay an 

, arrear of rent : 

(b) on the ground that he has used the land in a 

manner which renders it unfit for the 
purpose-s of the tenanc}’^, or that he has 
broken a condition consistent with this Act 
and on breach of which he is, under the 
terms of a contract between himself and 
and his landlord, liable to be ejected ; 

(c) where he has been admitted to occupation of 

the land under a regi stered -lea se, on the 
ground that the term of the lease has 
expired ; 

(d) on the ground that he has refused to agree to 

pay a fair and eijuitable rent determined 
under section 46, or that the term for 
which he is entitled to hold at such a rent 
has expired. 

Extended to Orissa, (Not., Sept. lotb, 1891). 

Egeotment.— The terms of this section show that a nom-occupancy 
raiyat cannot be ejected from his holdint; except on the grounds specified 
in this section. Parting with the possession of a portion of the holding 
or denying the title of the person under whom the non-occupancy raiyat 
holds is therefore not a ground of forfeiture, and a non-occupancy raiyat 
cannot be ejected for having done either {Chandra Mohan Mukhopadhya 
V. Bisseswar Chaiurji, 1 C. W, N., 158). 

Clause (a).— This clause must be read with sec. 89, which provides 
that no tenant shall be ejected except in execution of a decree, and with 
sec. 66, which enables a non-occupancy raiyat to save himself. from eject- 
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ment for arrears of rent by paying into Court the amount of the arrears 
within 15 iijays from the date of the decree, or within such further period 
as the Court may allow for the purpose. 

Olaueie (b). — The provisions of this clause are subject to those of 
sec. 155, which require a landlord before suing a tenant for ejectment 
on this ground to serve a notice on the tenant specifying the misuse or 
breach’^of contract complained of, and giving him an opportunity of 
remedying the same. Under sub-section (4) of section 155 a tenant 
against whom a decree for ejectment on this ground has been passed can 
always save himself from ejectment by paying the compensation fixed by 
the Court for the misuse or breach of contract in question. 

Clause (c). — From the terms of this clause it will be seen that a non- 
occupancy raiyat admitted into occupation on a verbal or written but not 
registered lease is in a better position than a raiyat admitted into occu- 
pation under a registered lease. The former cannot be ejected on the 
ground specified in this clause (r) ; while the latter can be ejected on 
this ground. A non-occupancy raiyat admitted to the occupation of land 
on a verbal lease, or one who is allowed to hold on for six months after 
the expiry of the term of a registered one, (see sec. 45), therefore, cannot 
be ejected so long as he pays the rent, does not misuse the land or 
break his contract, or refuse 10 pay such an enhanced rent as a Court 
may consider fair and equitable. In a case in which it was sought to 
eject a tenant from certain homestead land, held as part of a raiyati 
holding, under a lease which contained a stipulation that the tenant 
would quit whenever the landlord called upon him to do so, it was ruled 
that sec. 44, cl, (r), only applied when a lease is granted for a fixed term, 
and that under sec. 178, sub-sec. 1. cl. [c\ the stipulation in the lease 
could not be enforced (Nando Kumar Guha v. Kali Kumudin Naji, 
3 C. W. N., xlvii). This clause is limited to cases in which the raiyat 
has been admitted to occupation under the lease AW 

V. Khudadad Khart^ 9 C. W. N,, cclxxxvii). 

Limitation. — The period within which a suit for the ejectment of a 
raiyat on the ground that he has used the land in a manner which unfits 
it for the purposes of the tenancy may be brought is two years under 
art, 32, sched. II of Act XV of 1877 (^oman Gap v. Raghubir Ojha^ 
24 Calc., i6o ; I C, W. N , 223 ; Sarup Das v. Jageswar Rai^ 26 Calc., 
564). The period for a similar suit on the ground that the raiyat has 
broken a condition on breach of which he is undeir the ternrs of the con- 
tract between his landlord and himself liai^le to be ejected is one year 
(art. I, Sched, III of this Act). The period of limitation applicable to 
the case of a non-occupancy raiyat who has been dispossessed from his 
holding otherwise than in execution of a decree is either 6 years or 12 
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yearS) as pmvided In art. laa, or art 142, Act XV of 1877 (Tamis^ttkUn 
V. Ashraf Ali^ 31 Calc., 647 : 8 C. W. N., 446)^^ But this has been altered 
in the province of Bengal by sec. 61, Act L B. C., of 1907, which has 
modided art 3, Sched. Ill of this Act, and enacts that the ‘period of 
limitation for a suit for the recovery of possession by ^^ raiyat is two 
years from the date of dispossession. 

46. A suit for ejectment on the ground of the 
expiration of the terra of a lease shaU 
ejeotmenT'"’ o”n ttot be instituted against a non-occu.. 
atimrone^.**^ pancy-raiyat unless notice to quit has 
been served on the raiyatt not less than 
six months before the expiration of the term, and 
shall not be instituted after six months from the ex- 
piration of the term. 


Extended to Orissa, (Not, Sept, loth., 1891). 

Tljiis s ectjo n.. has been repealed in Bengal by sec. 2, Act I, B. C., of 
IJ997.*.,. It Las, however, been provided in Schedule 111 of this A'cV'X^tt' 
art, I (a) ) that the period of limitation for the ejectment of a non-occu^^ 
pancy raiyat on the ground of the expiration of the term of his lease 
is 6 months, as is now provided in this section. The only change, then, 
made in the law in Bengal is to do away with the necessity of giving 
a notice to quit to a non-occupancy raiyat not less than six months before 
the expiry of the term. In the Notes on Clauses on the Bengal Tenancy 
(Amendment) Bill, 1906, it is said : 

** Experience has shown that the necessity to serve a notice to quit on a non- 
occupancy raiyat holding under a lease is often overlooked by the landlord, 
and that, even when served, the landlord has no tneans^oi proving Service. 
It is therefore proposed to dispense with the notice by repeal of section 45, 
at the same time transferring the provision as to limitation for a suit for 
ejectment of a non-oooupancy raiyat to Schedule III of the Act.” 

Service of notice.— Rule 2 of Chap. V of the Govt, rules undei| 
this Act provides that a “notiqe to quit Under this section shall be served 
through^the Court having jurisdiction to entertain a suit for ejectment 
from ^e holding in the manner prescribed for the service of a snmmohs 
on^efetidant under the Code of Civil Procedure, and shall be subject 
wnhe same process fee.” 

Effect of non-service of notice in due time*— The notice 
referred to in this section must be served in due time, and if this be not 
done, the non -occupancy raiyat by holding over docs not become a trts* 
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passer, )but remains a tenant and cannot be ejected as a trespasser 
{Goh^rdhan Saha v. Karuna Btwa^ 25 Calc. 75). But see note p. 152. 

46 . (1) A suit for ejectment on the ground of 

refusal to agree to an enhancement of 

Conditions of in i • j • x i • x 

ejectment on rent shall not be instituted against a 
MPto* lEgrro^to nou-occupancj'^ raiyat unless the landlord 
jf has tendered to the raiyat an agreement 

to pay the enhanced rent, and the raiyat has within 
three months before the institution of the suit refused 
to execute the agreement. 

(2) A landlord desiring to tender an agreement to 
a raiyat under this section may file it in the office of 
such Court or officer as the Local Government ap- 
points in this behalf for service on the raiyat. The 
Court or officer shall forthwith cause it to be served 
on the raiyat in the prescribed manner, and when it 
has been so served, it shall for the purposes of this 
section be deemed to have been tendered. 

(3) If a raiyat on whom an agreement has been 
served under sub-section (2) executes it, and within 
one month ^rom the date of service files it in the office 
from which it issued, it shall take effect from the com- 
mencement of the agricultural year next following. 

(4) When an agreement has been executed and 
filed by a raiyat under sub-section (3), the Court or 

. officer in whose office it is so filed shall forthwith 
cause a notice of its being so executed and filed to be 
served on the landlord in the prescribed manner. 

(5) If the raiyat does not execute the agreement 
and file it under sub-section (3), he shall be deemed 
for the purposes of this section to have refused to 
execute it. 
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(6) If a raiyat refuses to execute an agreement 
tendered to him under this section, and the landlord 
thereupon institutes a suit to eject him, the Court 
shall determine what rent is fair and equitable for the 
holding. 

(7) If the raiyat agrees to pay the rent so deter- 
mined, he shall be entitled to remain in occupation o? 
his holding at that rent for a term of five years frqm 
the date of the agreement, but on the expiration of 
that term shall be liable to ejectment under the con- 
ditions mentioned in the last foregoing section, unless 
he has acquired a right of ocpupancy. 

(8) If the raiyat does iiot agree to pay the rent 
so determined, the Court shall pass a decree for 
ejectment. 

(9) In determining what rent is fair and equit- 
able, the Court shall have regard to the rents 
generally paid by raiyats for land of a similar descrip- 
tion and with like advantages in the same village. 

(10) A decree for ejectment passed under this 
section shall take effect from the end of the agricul- 
tural year in which it is passed. 

Extended to Orissa, (Not., Sept. loih. 1891). 

Sub-section ( 2 ). — The rule framed by Government under this sub- 
section is to be found in rule 3, Chap. V of the Government rules under 
the Act (Appendix I). 

Sub-section (4).— The rule framed by Governmei^t under this sub* 
section is to be found in rule 4 of Chap. V of the Government rules. 

Sub-section (9).-— This sub-section is not exhaustive. It was not 
intended that if there was no land of a similar description and with 
like advantages in the same village as the land in suit, it should be im- 
possible lo enhance the rent of a non-occupancy raiyat upon any other 
ground {Hossain AH Kkm v, Hati Chamn Saha^ 27 Calc., 476 ^f^4 
C. W. N., 321). 
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47* Where ^ a raiyat has been in occupation of 
land and a lease is executed with a view 

Explanttion of 
** aainltt«l^^ to 

occnpation. deemed to be admitted to occu- 

pation by that lease for the purposes of this Chapter, 
notwithstanding that the lease may purport to admit 
him to occupation. 

Extended to Orissa, (Not., Sept. loth, 1891). 

When a lease is executed after the tenant was in possession with a 
view to a continuance of his occupation, the case falls within the words 
of the section [Kamini Prasad Pat v. Khudadad Khan., 9 C. W. N., 
cclxxxvii). * 


to a continuance of his occupation, he is 
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CHAPTER VII. 

Under-kaitats. 

48 . The landlord of an under-raiyat holding at a 
Limit of rent money-rent shall not be entitled to 
from°'^*»nnLV* exceeding the rent which 

raiyats. jjg hiiDself pays by more than the 

following percentage of the same, (namely) : — 

(o) when the rent payable by the under-raiyat is 
payable under a registered lease or agree- 
ment — fifty per cent ; and 
(b) in any other case — twenty-five per cent. 

Extended to Orissa, (Not., Sept, loili, 1891). 

Clause (a)— 'rhe provisions of this clause are retrospective 
Kumar Jugi v.Jafar A/t\ 26 Calc., 199, note ; Guru Das Shut 
Kishor Pal ^ 26 Calc., 199 ; Bahuludin Mahomad y. Dwarka Nath Singh^ 
28 Calc., 166). • 

T-lestriction on 49. An under-raiyat shall not be 

liable to be ejected by his landlord, 

except — 

(a) on the expiration ’of the term of a written lease ; 
(&) when holding otherwise than under a written 
lease, at the end of the agricultural year 
next following the year in which a notice 
to quit is served upon him by his landlord. 

Extended to Orissa, (Not., Sept. loth, 1891). 

EJjectmant. — This section would seem to prescribe when an tmder^ 
raiyat can be ejected arbitrarily at the pleasure of his landlord. For 
an under-raiyat can always be ejected for non-payment of arrears of 
rent (sec. 66)f But he does not forfeit his under-tenancy on any othw 
ground. He, therefore, cannot be ejected for denying his landlord’s 
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title {Dhora Kairi v. ^am Jewan Kairi Mahton^ 20 Calc., loi). In this 
case it is added that an under-raiyat cannot be ejected from his holding 
except after notice to quit, as prescribed in sec. 49 (b) of this section. 
This must of course mean “except also where he is liable to be ejected 
on the expiration of the term of a written lease,” in which case it would 
appear no notice to quit need be served on him [cl/iuse (a)]. In similar 
circumstances a non-occupancy raiyat requires a notice to quit to be 
served on him before he c.an be ejected, (sec. 45), (except in Bengal, where 
section 45 has been repealed by Act I, B. C., of 1907), and when a non- 
occupancy raiyat is holding without a written lease, he cannot be ejected 
at his landlord’s pleasure at all, but only on the grounds specified in 
sec. 44. An under-raiyal, who has been let into land under a ^abulyat 
but has been allowed to hold on for a number of years after the expiry 
of the period mentioned in the kabulyai^ comes within the ptovisions 
of sec. 49, clause (b), and cannot be ejected without the service on him 
of a notice to quit, and the bringing of a suit for ejectment against him 
cannot be regarded as sufficient notice {Rahiram I)a^ v. Uma Kant 
2 C. W. N., 238). After the expiry of a wiitten lease, a 
mere delay in the institution of a suit by the lessor for the ejectment of 
the lessee without notice to quit, is no reason for dismis'^al of the suit 
on the ground that the lessee w'as allowed to hold over {Rata?t Lai Grr 
V. Fatsbi\ 34 Calc., 396). A suit for ejectment cannot be brought 
until after the liability to ejectment has arisen (unreported case, S. A., 
No. T436 of 1895, decided 2nd., 1896). But if the suit is brought 
before the expiry of the Bengali year in respect of the arrears of rent 
for that year, the raiyat landlord is not entitled to eject the under-raiyat 
tenant under sec. 66 {Gi/ru Das Shut v, Nu?iii Kishor Pal, 26 Calc., 199). 
Section 49 refers to a suit in ejectment brought by the immediate 
landlord of the under-raiyat and has no application to a suit in which 
the plaintiff is not such immediate landlord [Badan Chandra Das v. 
Rajeswari Debt, 2 C. L. J., 570), When the lands included in the 
holding of an agricultural raiyat consisted partly of agricultural and 
partly of homestead land, and the portion that could be used as 
a homestead was let out for use as a homestead ; --^he/d, that the under- 
tenant was an under-raiyat and that to maintain a suit in ejectment 
a notice under sec. 49, cl. (6) was necessary {Mahendra Nath Sarkar 
V. Biswanath Haidar^ 29 Calc., 231 ; 6 C. W. N., 183). The purchaser 
of an under-raiyati interest, whom the landlord refuses to recognize 
is entitled to the surplus sale proceeds on the sale of the holding 
{Horan Chandra Sen v. Putin Chandra Saha, $ C. L. J., 35«). 

lieajses. — This section contemplates two classes of leases (a) written 
leases for terms and (b) unwritten leases. It does not contemplate 
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the case of an unwritten lease without any term {Mahendra Nath Sipai 
V. Parhati Charan Das^ 8 C. W. N-, 136 ; Idu Gazi v. Chandra Kali 
Sundrani^ 8 C. W. N., 139 ; Madan Chandra Kapali v. Juki Karakar^ 

6 C. W, N., 377). 

Notice to quit.—** The section does not prescribe any period of 
notice or that the suit shall not be broug^ht until the expiry of a certain 
time after expiry of the period of notice. The effect of the section seems 
to be that the landlord can serve a notice to quit at any time in the 
coursie of the year, but that he shall not eject the raiyat until the end of 
the agricultural year next following the year in which the notice to quit 
is served, that is to say, the under-raiyat must under any circumstances 
get a full year expiring at the end of the agricultural year from the time 
when the notice is served. The legislature advisedly seems to have re- 
frained from fixing any pjiiod of notice, and the section was probably 
framed as it is framed with the view of doing away with all questions of 
the reasonableness or otherwise of U-ie notice, it being considered 
sufficient to intimate the landlord’s intention of determining the tenancy 
and leaving the law to operate so that the raiyat if he chooses to remain 
on the land shall not be ejected until a certain time had expired after the 
notice was served. The circumstance that the landlord has called upon 
the tenant to quit at a time when he could not compel him to do so, 
does not we think vitiate {Nahartdlah Patwari Madan 

Ghazi^ I C. W. N., 133 ; D'lvarka Nath Santra v. Rani Dasi, 28 Calc., 
308). In a suit brought by the plaintiff landlord to recover khas posses- 
sion of a holding which he had purchased at a sale held in execution 
of a decree for arrears of rent obtained against the tenant, the defendant 
pleaded thaf he was an under-tenant with a right of occupancy : held^ 
that, as the sub-letting was otherwise than by a registered instrument 
and without the landlord’s consent it was invalid as against him and 
it was not necessary for him to follow the procedure prescribed by 
s. 167 {Plan Mohan Mukhurji v. Badul Chandra 28 Calc., 205). 

If a landlord (permanent tenure-holder) purchases from his occupancy- 
raiyat feis right, title and interest in the holding by a deed of sale, 
he cannot by virtue of such purchase eject the under-raiyat who was 
let into the land by the occupancy raiyat without serving on him a 
notice to quit under sec. 49 (b), even if the sub-letting was made 
without the landlord’s consent and otherwise than by a registered In- 
strument {Amirulla Magomed v Nazir Mahomed^ 34 Calc., 104 3 C. 
L. J., T55). See also Pazil v. Keramuddin^ (6 C. W. N., 916) But 
when a raiyat granted a permanent sub-lease, and an assignee of the 
interest of the un^er-raiyat sub-let to the plaintiff who was dispossessed 
by the purchaser of the right, title and interest of the raiyat at an 
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execution sale, and sued to recover possession ; that he could not 
on the ground of mere prior possession claim the protection afiForded 
by sec. 49 (b) to an under-raiyat with a fide subsisting tenancy, 
whose permanent lease is void {Ra^gati Mandal v, Shyama Charan 
Datta^ 6 C. W. N., 919). 

The law does not require the notice to be signed by the landlord. It is 
sufficient if it is given at bis instance {Mohcndra Naih Sarkar v. Blswa 
Nath Haidar, 6 C. W. N., 183). 

No form of notice to quit to an under-raiyat is prescribed. When such 
notice calls upon the tenant to quit at the end of the agricultural year 
in which it is given, but the suit is not brought till the end of the follow- 
ing agricultural year, the suit is good. , But if after the giving of such a 
notice the suit is instituted at the end of the agricultural year in which 
the notice was given, it is premature {Sailendro Nath Mukurji v. 
Bhaitab Chander Kolay^ 2 C. L. J., 107 n\. 

Service of notice.— As there is no special rule for the service of 
the notice to quit under clause (b), its service should apparently be effect- 
ed in accordance with rule 3, chap. I of the Government rules under the 
Tenancy Act, L e,, in the manner provided in the Civil Procedure Code 
for the service of a summons If the notice to quit has not been served 
in this manner, the suit for ejectment should be’ dismissed. See note to 
this rule, App, I. Service through the post is not good service ( Taradas 
Malakar v. Ra/ndoyal Malakar, 2 C. W. N., 125 ; Loknath Gap v. 
Pitambar Ghosh, 3 C. W. N., 215 ; Makluin Lai v. Kuldip Narain, 27 
Calc., 774). An objection as to the mode of service of the notice cannot 
be t^ken for the first time in second appeal {Loknath Cop v.' Pitambar 
Ghosh, 3 C. W. N., 2151 

Occupancy rights.— Under-raiyats may acquire occupancy rights 
by custom or usag^e. This is apparent from illustration 2 to sec. 183, 
which is as follows ; —“The custom or usage that an under-raiyat 
should under certain circumstances, acquire a right of occupancy is not 
inconsistent with, and is not expressly or by necessary implication, 
modified or abolished by, the provisions of this Act. That cu^om or 

\t» sec. '100, 'te\«[etice'\s TiiaVAo 'JtteViA&wvg cS an 
having, and to that of .an under-raiyat not Saving, occupancy rights. 

other rights of under raiyats.- The rights of an under-raiyal 
are not heritable (Keramulla v. Afajan, 8 C. W. N., 481). But this was 
distinguished from by a Full Bench which laid Sown that irrespective of 
custom or local usage, the heir of an under-raiyat under an annual 
holding IS entitled on the death of the under-raiyat ti!,retnain in posses- 
sion of the land until the end of the then agricultural year, for the 
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purpose, if the land has been sub-let, of realising the rent which might 
accrue during the year ; or, if not sub-let, for the purpose of tending and 
gathering in the crops {Arif M.tnial v. R<imral%*t Mandal^ 8 C. W, N., 
479 : 31 Calc., 757). See also Jamini Sundari Dost v. Rajendra Nath 
Chakra varttt\ (n C. W, N., 519), in which it was decided that the heirs 
of an under-raiyat under an annual holding do not acquire any interest in 
his holding by inheritance. The rights of an under-raiyat are, apparently 
transferable by custom or usage (sec. 183), as under the old law 
{Bonamali Bajadar v. Koilash Chandra Mazumdar, 4 Calc., 135). 
An under-raiyat may sub-let in his turn, for though sec. 85 ap- 
parently contemplates sub-letting by raiyats, yet in sec. 4 (3) under- 
raiyats are defined as “tenants holding whether immediately or imdiately 
under raiyats.'* He can protect himself against the ejttinction of his 
rights in the land in consequence of a surrender of the holding by his 
raiyat landlord only by means of a registered instrument [sec. 86 (6)]. 
The grant of a viukarari lease may con\;ert tenants, who were original- 
ly under-raiyats, into raiyats holding at fi-'ted rates {Baburam Medda v. 
Umesk Chandra Parui^ 2 C. W. N., ccxxxiv). 

A sub-lease differs from an assignment of lease in that it creates no 
privity of contract between the sub-tenint and the landlord ; the land- 
lord has to deal with his lessee and not with the sub-tenants of the latter. 
A landlord putting an end by proper notice to the tenancy of his tenant 
thereby determines the estate of the under-tenants of the latter 
{Timmappa v. Rama Venkanna^ 2i Bom., 3ii).< 

Limitation.'- An under-raiyat who has been ejected and seeks to 
recover possession must now under Act 1, B. C., of 1907 bring his suit 
within 6 months of the date of ejectment. See art. 3, Sched. Ill, as 
amended by sec. 6r, Act I, B. C., of 1907. 
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CHAPTER VIH. 

General Provisions as to Rent. 

Relation of landlord and tenant must exist before pro- 
visioas of this Act can be applied. —As this Act is an Act relating 
to the law of landlord and tenant, the relation of landlord and tenant 
must exist between the parties before its provisions can be applied. This 
rule wasJaid down in many case^; under the former rent law. See Han 
Prasad v. Kunjo Bihari Saha, W. R., F. B., 29 ; Nandi Das v. Tiwari 
Lai, W. R., Sp. No., 1864, Act X, 75 ; Jishan Hossein V. Bakar, 3 W. 
R., Act X, 3 ; Bharat Chandra Sen v. Oshnudm, 6 W. R., Act X, $6; 
Ramessar Adhikari v. Watson Co., 7 W. R., 2 ; Dayal Ckand Sahai v. 
Nabin Chandra Adhikari, 16 W. R., 235; 8 B. L. R., \%o\Jalha v. Kot~ 
lash Chandra Dey, 10 W. R., 407; Chandra Nath Chaudhri v.\ Ahsan- 
ullah Mandal, lo W. R., 438; and Lachmipat DasV. Inayat Aliy 22 
W. R., 346, The only exception to this rule would seem to be in the case 
provided for in sec. 157, when a landlord suing for ejectment of a tres- 
passer may as an alternative relief claim that he may be declared liable 
to pay a fair and equitable rent for the land occupied by him. As to how 
the relation of landlord and tenant arises between parties, see note to 
‘^ec. 3 (3), pp. 23—25. 

A landlord is bound to give, and maintain his tenant in, 
peaceable possession. — In every agreement to lease there is an im- 
plied contract that the lessor will give peaceable possession of the land 
leased to the lessee ( Mani Datta Singh v. Campbell, 1 1 W. R., 278 ; 
Radha Nath Chaudhri V. Jai Sundra Maitra, 2 C. L. R., 302 Every 
lessor, when he grants a lease, enters into an implied understanding to 
give peaceable possession of the land to his lessee, and it is not necessary 
for the lessee to apply to be put in possession ( Mani Datta Sinf*h v. 
Campbell, 12 W. R., 149). A landlord cannot claim rent where the lessee 
has never obtained possession { Harish ChUndra Kundu v. Mokini Mohan 
Mitra,qW. R., ; Bullen v, Lalit Jha, 3 B. L. R., App, 119). He 

is bound to secure quiet possession to his lessee ( Krishna Sundra 
Sandyal v. Chandra Nath Rai, 15 W. R., 230^. If he dispossesses him 
in any way, he cannot claim rent ( Kadambini Dasi v. Kashi Nath Biswas, 
13 W. R., 338 ; Govind Chand Jati v. Man Mohan Jha, 14 W. R., 43 ; 
Haimabati Dost v. Snkrishna Nandi, 14 W. R., 5S). There need not 
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be complete eviction of the lessee to enable the lattejr to claim exemp- 
tion from liability to pay rent {Lalita Sundari v. Sarnamayi Dasi^ 
5 C. W. N., 353). But the landlord does not dispossess his tenant 
merely by taking kabulyats from his tenant’s under-tenants, if the 
tenant’s possession is not actually disturbed (Marti v. Kalackand, 9 C. W. 
N., 871). He is further bound to protect him against eviction by 
title paramount (Gopanand Jha v. Govind Prasad^ 12 W. R, 109; 
Braja Nath Pal Chaudhri v. Hira Lai Pal, lo W. R., 120 ; i B, L. R., 
A. C., 87) ; but not against the wrongful acts of third parties (Govind 
Chandra Chandra v. Krishna Kanta Dafta, 14 W. R., 273 ; Pang Lai 
Singh V. Pudro Prasad, 1 7 W. R , 386 ; Donselle v. Giridkari Singh, 

23 W. R., 1 21). When the superior holders of a tenure over the 
plaintiff compelled his tenants to attorn to them and pay rent accordingly, 
this was held not to be in law an ouster of the plaint ilf, and the plaintiff 
obtained a decree for rent against the defendants, who weie said to 
have a cause of action for damages against the supeiior holders of the 
tenure (Chandra Naih Bhatiacharji v. Jagat Chandra Bhattackarji, 
22 W. R., 337). When the act of a landlord is not a mere act of trespass, 
but something of a graver character interfering substantially with the 
enjoyment by the tenant of the demised property, the tenant is entitled 
to a suspension of the rent during such interference, even though there 
may not be actual eviction (Dhanpat Singh v. Mahomed Kasim Ispahain, 

24 Calc., 296). A lessor is not entitled to claim rent from the lessee 
for the period during which he wilfully disturbs the lessee’s quiet 
possession. The law does not require that there should be a complete 
eviction of the lessee in order that he may be exempted from liability 
to pay rent (Lalita Sundari v. Sarnamayi Dasi, 5 C. W. N., 353). So, 
iilso, in Naro Kufnari y. Puma Chandra Sarbogya, (28 Calc., 188), it 
was held that a landlord is not entitled to recover rent for the lands in 
the possession of a tenant, who holds a tenure under a lease which 
reserves rent at a certain rate per bigha, when he has dispossessed the 
tenants from other lands of the tenure, inasmuch as it cannot be said 
that each bigha of land is separately assessed and separately charge- 
able with rent. But a lessee who has lost a portion of the lands 
covered by the lease is not entitled to suspend payment of rent, if the 
dispossession has been effected not by the landlord, but by other 
lessees under him (Kali Prasanna Khasnavis v. Mathura Nath Sen, 34 
Calc., 191). 

These rulings generally agree with the provisions of section 108 of 
the Transfer of Property Act, clauses (b) and (c) ; but the former of 
these clauses now provides that the lessor is only bound to put the lessee 
in possession of the property on his requesting him to do so. 



164 BENGAL TENANCY ACT. 

Burden of proof as to receipt of^oesession.-In a suit to 
recover arrears of rent under a kabulyat^ the defendant who had paid 
rent for upwards of four or five years pleaded that he had obtained 
possession of a portion only of the lands demised. It was held that the 
onus of proving this plea lay on the defendant {Beni Madhab Mukkurjt 

V. Sridhar Deb Ghaiak^ 10 C. L. R., 555). 

Landlords cannot grant leases for terms exceeding 
periods of their interests.— Mr. Field in his Digest, art. 6, p. 7, 
formulates the law on this point as follows: — “No person having a 
limited interest in land is competent to grant a lease which shall be 
valid for any purp jse or period in excess of his own interest ” See Reg. 
XVIII of 1812, sec. 2 ; Mohan Koer v Zoraman^ Marsh., 166 ; Kailash 
Chandra Biswas v. THresmri Dasi^ 10 W. R., 408 ; Damri Shaikh v. 
Bisseskar Lal^ 13 W. R, 291; Harisk Chandra Rai v. Sri Kali 
Mukhurjis 22 W. R., 274 ; Sarat Sundan Debi v. Binny^ 25 W. R., 
347 ; Madhu Sudan Singh v, Rdbke , 25 Calc., i ; L. R., 24 I. A., 164 ; 
I C. W. N., 433. See contray Hiraviani v. Ganganarain Raiy 10 

W. R., 384. Mr. Field adds : — “A lease of the lessoi^s interest and of 
something in excess is void as to the excess merely, and is valid to the 
extent of the lessor’s interest ; provided that, if the lessor acquires such 
excess after the execution of the lease, such lease is valid as against him 
for such excess also” {Kurn Chobe v. Janki Prasad^ i N. W. P. Rep, 
164 ; Amir AH v. Hira Singh, 20 VV. I< , 291 ; sec. 115, Act 1 of 1872). 

But see sec. 191 of this Act, which apparently allows a landlord of 
temporarily settled land to grant a lease at a particular rate of rent 
beyond the term of his own settlement, provided the tenant’s right so to 
hold the land has been recognized by a duly empowered Revenue 
authority. 

Determination of relation of landlord and tenant.— 
Until the relation of landlord and tenant is legally determined, the 
landlord cannot dispossess the tenant {Chai/an Singh v Sadhari Monim, 
5 C. L. J., 62). A suit for ejectment of a tenant cannot be maintained, 
unless the tenancy has been determined /. e., unless there has been a 
notice to quit, or a demand for possession KDeo Nandm Prasad v, 
Meghu Mahion, ii C. W. N., 225; 34 Calc., 57 ; 5 C. L. J , 181 \ 
Anandamoyi v. Lakshi Chandra, 33 Calc,, 339 ; 3 C. L. J., 274.) 
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Riden and Presumptions as to amount of rent. 

60 . (1) Where a tenure-holder or raiyat and his 

Rides and Pre- predecessors in interest have held at a 

aumpttons as to 

amount of reiu. rent or rate of rent which has not been 

sttmpUonsaf'^to changed from the time of the Permanent 
fixity of rent. Settlement, the rent or rate of rent_ shall 
not be liable to be increased except on the ground of 
an alteration in the area of the tenure or holding. 

(2) If it 'is proved in any suit or other proceeding 
under this Act that either a tenure-fiolder or raiyat 
and his predecessors in interest have held at a rent.or 
rate of rent which lias not been changed during the 
twenty years immediately before the institution of the 
suit or proceeding, it shall be presumed, until the 
contrary is shown, that they have held at that rent or 
rate of rent from the time of the Permanent Settle- 
ment. 

Provided that if it is required by or under any 
enactment that in any local area tenancies, or any 
classes of tenancies, at fixed rents or rates of rent 
shall be registered as such on, or before, a date speci- 
fied by or under the enactment, the foregoing presump- 
tion shall not after that date apply to any tenancy or, 
as the case may be, to any tena,ney of that class- 
in that local area unless the tenancy has been so 
registered. 

(3) The operation of this section, so far as it 
relates to land held by a raiyat, shall not be affected 
by the fact of the land having been separated from 
other land which fortned with it a single holding, or 
amalgamated with other land into one holding. 
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(4) Nothing in this section shall apply to a tenure 
held for a terra of years or determinable at the will of 
the landlord. 

Former and present law.— The former law was contained in 
secs. 4 of Act X of 1859 and of Vlll, B. C., of 1869, and 16 and 17 of 
these Acts respectively, and was to the efifect that the presumption arose 
when it was proved that the rent at which the land had been held had not 
been chan^jed for twenty years, and it has been ruled that it is not 
necessary in order that the presumption may arise to prove that the land 
to which the suit relates has been the subject of a permanent settlement 
(Siiiianand Mahanti v. Nauratan Mahanti, i6 W. R., 289 ; 8 B. L. R., 
280), The present law pi^scribes that the presumption will arise when 
there is proof that the rent or rate of rent has not been changed, but it 
restricts the cases in which the presumption arises to those in which it is 
shown that the land has been *hcld by a tenure-holder or raiyat or his 
predecessors in interest and excludes those cases in which it may have 
been held by strangers. The presumption may aii^e in the case of a 
ghatwali tenure (Gauri Kant v. Ram Gopal^ 2 C. L. J , 379). The onus 
lies on the tenant to prove that he has held at a rent or rate of rent 
which has not been changed from the nine of the Permanent Settlement, 
or for 20 years or more preceding the suit ( Govind Priya v. Ratan 
Dhupi, 4 C. L J., 37). 

In what oases presumption cannot arise.— It is provided in 
sec. U5 that when the particulars mentioned in section 102, cl. (b), have 
been recorded under chap. X of the Act, the presumption under sec. 50 
shall not thereafter apply to the tenancy. See note to that section and 
Sccr^tafy of State v. Kazimudin^ (26 Calc., 617). The presumption 
can also not arise in the case of produce lents, which, as pointed out 
in the note to sec, 18, (p. 77) are not fixed rents. (Sec also Selections from 
papers relating to the Bengal Tenancy Act, 18S5, p. 421). The presump- 
tion cannot arise except in a suit or proceeding under the Act {Nilmani 
MaUta V. Mathura Nath Joardar^ 4 C. W, N., clix ; 5 C. L. J., 413 ; 
Gauri Kant v. Ram Gopal, 2 C. L. J., 379 : Rasomai Purkhait v. Srinath 
Mtiira^ 7 C. W. N., 132 ; Sarat Oiandra* Ghosh v. Sham Chand Stn^ha^ 
10 C. W. N., 930.) 

Proof of payment necessary to raise presumption.— A 
raiyat is bound to give strict proot of a uniform payment of rent for 
twenty years. This is a matter which should not be decided in his favour 
on mere inference {Sham Lai Ghosh v, Boista^ Chat an Mazumdar^ 7 W. 
R*, 407 ; Rajnarain Chaudhri v. Atkins^ i W. R., 45 ; Mahmuda Bibi v. 
Haridhan^ 5 W. R., Act X, 12 ; Ram Kishor Mandat v. Chand Mandate 
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5 W. R,, Act X, 84 ; Prem SaAu v. Niamat Alt\ 6 W. R., Act X, 90 ; 
Pa/n Jadu Ganguli v. Lakhi Narain Mandal^ 8 W. R., 488. But sec 
Radha Nath Sarkar v. Binodi Paly 3 W. R., Act X, 151). Ex-parU 
summary decrees are not satisfactory proof th^ a variation has taken 
place {Kali Kant Rai v, Ashrafunnissay 2 W. R., 326). Uniformit)|^in 
the amount actually paid is not required to be proved^ but uniformity in 
the rate agreed upon, either expressly or impliedly, between the parties 
to be paid {Moran Co v. Anand Chandra Mazumdary 6 W. R., Act X, 
35) ; and the question to be tried is not whether the rent has been paid at 
a uniform rate, but whether it has not been changed at any time within 
the twenty years prior to the institution of the suit {Ahmad Ali v. Gkulavi 
Ghafury ii W. R., 432 ; Sham Charan Kundu v. Dwarkanath Kabirajy 
19 W. R., 100). On the other hand, the amount paid is not conclusive 
evidence of the amount of rent at which land is held and may be rebutted 
by showing; that the actual rent is greater or less {Ananda Mayi Dasi v. 
Sarnomayiy 6 W. R., Act X, 83). A^ trifling difference in the jama will 
not necessarily affect the fact of uniform payment of rent {Gopal Chandra 
Basu V. Mathura Mohan Banurjiy 3 W. R., Act X, 132 ; Haronath Rai 

V. Amir 'Biswasy i W. R., 231 ; Haro Nath Rai v. Chitramani Dasiy 3 

W. R., Act X, 122 ; Ilahi Baksh v. Rupan Teliy 7 W. R., 284) ; as for 
instance, a variation of one anna {Mansur Ali v. Banu Singhy 7 W. R., 
282), or a reduction in the jama of one anna and three pies {Ram Ratan 
Sarkar v. Chandra Mukhiy 2 W, R., Act X, 74), or even of one rupee in 
s'lxtyy {Anand Lai y, HillSy 4 W. R., Act X, 33), or the payment of a 
small illegal cess {Samirudin Lashkar v. Haro Nath Raiy 2 W. R., Act 

93 J Dwarka Nath Singh v. Nabo Kumar BasUy 20 W. R., 270), or an 
arrangement by which a certain rent in cash is to Ibe paid in lieu of 
rent in kind (J/f/ni/V/ V. Tundan Singhy 12 W, R., 14). But see 
note, p. 166. An abatement of rent in consequence of diluvion does not 
prove alterauon of the rate of rent {Rcazunnissa v. Tukan Jhdy 10 W. R., 
246) ; nor does an abatement on account of lands having been rendered 
unculturable by the overflow of a river {Radha Govind Rai v. Kiamatul- 
lahy 21 W. R. 401). The change of rupees into company’s rupees 
is not proof ot any real change of rent {Kali Charan Datta v Sashi Dasiy 
1 W. R., 248 ; Kaiyani Debi v. Sundari Debiy 2 W. R., Act X, 60 ; Tara- 
sundari Barmanya v. Sibessar Chaturjiy 6 W. R., Act X, 51 ; Watson &* 
Co. V. Nando Lai Sarkary 21 W. R., 420). It is not necessary that there 
should be evidence directly bearing on every year of the twenty ; it is suf- 
ficient if the whole interval is included between limits upon which the 
evidence bears, provided ^at the evidence is such as to lead to the belief 
that the rent was uniform throughout the intervening period (Rash 
Bihari Ghosh v. Ram Kumar Ghoshy 22 W, R., 487 ; Rashmani Debya v, 
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Haramth i W. R., 280 ; Katyani Debt v. Sunday i Debt^ 2 W. R., 
Act X, 60 ; Govtnd Karmokar v. Kumud Nath Bhattacharji^ 3 W.R., Act 
X, 148; Tarini Kant Lahiri v* Kali Mohan 3 W. R., Act X, 

123 ; Kamal Lochan Rai^v. Zamirudin Sardar^ 7 W. R., 417 J Foschota 
Chandra Basu^ 8 W. R., 284 ; Sarnomayi v. Babu Khan^ 9 W. 
R., 270) ; and it is not absolutely necessary to prove uniform payment up 
to the date of suit \Gaya Rant Datta v. Guru Charan Chaturji^ 2 W. R., 
Act X, 59), even for the full period of twenty years (Radhamayi De v. 
Aghar Nath Biswas^ 25 W. R., 384). 

Pleadings on which presumption will arise.— It is not ncces- 
s.try that the presumption should be specifically pleaded. It arises as 
a matter of course on proof of uniform payment for twenty years 
(Bhairabnath Sandyal v. Mali Mandate W. R., Sp. No., Act X, 100 ; 
Manmohan Ghosh v. Hasrat Sartiar^ 2 W. R., Act X, 39 ; Ram Ratna 
SafJtar v. Chandar Mukhi Debi^ 2 W. R., Act X, 74 ; Joga Mohan Das 
V, Puma Chandar Rai^ 3 W. R.,,Act X, 133 ; Hem Chandra Chaturji 

V. Purno Chandra Rai, 3 W. R, Act X, 162; Raj Kumar Rat v. 
Assa Bibi^ 3 W. R., Act X, 170 ; Nyamatullah v. Gobinda Chandra 
DattUy 4 W. R., Act X, 25 ; Dhan Singh Rai v. Chandra KanfMukhurjiy 
4 \V. R., Act X, 43 ; Guru Das Dandal v. Darbariy 5 W. R., Act X, 86 ; 
Sham Lai Ghosh v. Aladun Gopal Ghoshy 6 W. R., Act X, 37 ; Girish 
Chandra Basu w. Kali Krishna Haidar y 6 W. R., Act X, 58; Rakhal 
Das Tewari v. Kinuram Haidar y 7 W. R., 242; Putin Bihari Sen v. 
Nemai Chandy 7 W. R., 472 ; Manikarnika Chaudhurain v. Anand 
Mayiy 8 W. R., 6 ; Sudishti Lai Chaudkri v. Nathu Lai Chaudhriy 8 

W. R.y 487 ; Harjj^k Singh v. Tulsi Ram Sahuy ii W, R., 84 ; Mitrajit 

Singh V. Timdan Singhy 3 B. L. R,, App., 88 ; 12 W. R., 14 ; Harak 
Stngh V. Tulsi Ram Sahaiy 13 W. R., 216; Tirthanand Thakur \\ 
Herdu /ka, 9 Calc., 252). But the presumption will not arise if the 
pleadings contain any allegation inconsistent with the tenure or holding 
having been held since the time of the Permanent Settlement, e.g.y when 
they allege a commencement of the tenancy at a much later date ( Ram 
Ktishna Sarkar y. Dilar Aliy W. R.y Sp. No., 1864, Act X, ^ 6 \Hari 
Krishna Rai v, BabUy 1 W. R., 5 ; Lachmi Prasad v. Ramghulam Singhy 
2 W. R., Act X. 30 ; Ghura Singh v. Ot^r Singhy 4 R., Act X, 15 ; 

Harak Singh v. Tulsi Rant SahUy 1 1 W. R., 84), or if the tenant sets up 
a proprietary right adverse to his landlord { Bissonatk Rai v* Bhairab 
Singhy 7 W.R., 145). If a tenant has pdd rent for over twenty years prior 
to the date of suit at a uniform rate, the presumption of law would be, 
unless rebutted, that that has been the rate from the time of the perma- 
nent settlement. The mere fact that the tenant has only been able to 
show that his rate of rent has not been changed from a particular year 
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will not preclude him from the benefit of the presumption ( Mongola v. 
Kumud Chandra Singh^ 5 C. W. N., 60). 

There is no presumption that the state of things described in Thak 
and Survey maps existed at the time of the Permanent Settlement 
(Anando Hari Basak v. Secretary of State, 3 C. L. J., 316). 

How presumption may be rebutted.— The presumption can be 
rebutted by proof or admission that the tenancy began subsequently to 
the date of the permanent settlement (Ramkriskna Sarkar v. DUar AH, 
W. R., Sp. No., 1864, Act X., 36 : Hari Krishna Rat v. Babu, ! W, R., 5 ; 
Magnamayi Debi v. Haro Chandra Raoi, 6 W. R., Act X, 27 ; Kunda 
Misra v. Ganesk Singh. 15 W R., 193). But the production of a pattah 
dated subsequent to the Permanent Settlement, if not inconsistent with 
the inference that it is a continuance of a former state of things, will not 
interfere with or defeat the presumption ( Krishna Mohan Ghosh v. Ishan 
Chandra Mitra, 4 W. R., Act X, 36 ; *Lachmi Narain Saha v. Kuchil 
Kant Rat. 6 W. R., Act X, 46 ; Karunamayi Dasi v. Shib Chandra De, 
6 W. R., Act 50 ; Girish Chandra Basu v. Kali K riskna Haidar, 6 W. 
R., Act 58 Ram Chandra Datta Sn Jogesh Chandra Datta, 19 W. R,, 
353 ; Mohan Mukhurji v, Kailash Chandra Bairagi, 23 W. R., 58). 
If a tenant cannot show that a pattah of date subsequent to the Perma- 
nent Settlement is merely confirmatory of a previous holding, he is 
not entitled to the benefit of the presumption (Jainudin v. Puma 
Chandra Rai, 8 W. R., 129). The presumption may also be defeated by 
showing that the rent has varied, a variation from Rs. 11-^5 to Rs. 13-4 
being sufficient for this purpose {Bisheshar ChakravefHti v. Uma Charan 
Rai, 7 \V, R., 44. But see Haro Nath Rai v. Anitr Biswas, (l W. R., 
230). But a mere alteration in the rate of rent on the part of a zamindar 
or person other than the tenant will not prove a variation, unless it be 
shown that the tenant submitted to or paid that varied and enhanced 
rent ( Gopal Mandat v. Nobo Krishna Mukurji, 5 W, R., Act X, 83). 
A decree for enhancement, though the rent at the enhanced rate has 
never been collected under it, is also sufficient for the purpose [Rakhal 
Das Basu v. Ghulam Sarwar, 2 W. R., Act X, 69 ; Udai Nafoin 
Sen V. Tarini Charan Rai,^\i W. R, 496; Naffar Chandra Palv. 
Poulson, 19 W. R., 175 ; Durga Charan Chaturji v. Dayamoyi Dasi, 20 
W. R,, 243. But see Kali Kant Rai v. Askrafunnissa, 2 W. R., 326 ; 
Jai Kishori Chaudhrain v. Gopal Lai Thakur, 6 W. R., Act X, 28 ; 
Haronath Rai v. Govind Chandra Datta, 23 W. R., 352 ; 15 B. L. R., 
120; L. R., 1 , A., 193). The payment of additional rent for additional 
land does not defeat the presumption {Samirudin Lashkar y, Haro 
Nath Rai^ 3 W. R., Act X, 93). The fact of a raiyat having pleaded a 
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mukarari tenure cannot disentitle him to the benefit of the presumption 
{Chamarni v. Ainullah, 9 W. R., 451). 

The presumption will not be rebutted by showing that the estate 
within which the tenure is situated was not permanently settled in 1793. 
The section does not apply only to tenures forming part of an estate 
permanently settled by the permanent settlement of \ 7 q^{Tamasha v. 
Asutosh Dhar^ 4 C. W. N., 513). 

Proviso to Bub-^aection (2). — This proviso was introduced with a 
view to the introduction into Council of a Bill for the registration of the 
tenancies referred to ; but the Bill, though introduced into Council, was 
subsequently abandoned (Proceedings of the Bengal Council, Nov. 27th, 
1886, p. 102). 

Division or consolidation of holdings.— The provisions of 
sub-section (3) are in accordance with the rulings of the Courts under 
the former law. See Sukhimani Haidar v. Ganga Gobinda Mandate 
W. R., Sp, No., Act X, 126 ; Bisharath M/Vy 1 W. R., 10 ; Bam 

Kumar Muhhurji v. Raghab Mandaly 2 W. R., Act X, 2 ; Kenarnm 
Mallik V. Rant Kumar Mukhurjiy 2 W. R., Act X, 17 ; Gofial Chandra 
Basu V. Mathur Mohan Banurjiy 3 W. R., Act X, 132 ; Hills v. Hara 
Lai Seity 3 W, R., Act X, 135 ; Khoda Newaz v. Nabo Krishna Rajy 
5 W. R., Act X, 53 ; Raj Kishor Mukhurji v. Hurihar Mukhurjiy 10 
W. R., 117 ; Kashtnaih Lashkar v. Bama Sundari Debiy 10 W. R., 429 ; 
Sudhamukhi Dasi v. Ram Gati Karmakary 20 W. R., 419. But if it be 
found that one of the holdings constituting the tenure has been created 
since the decennial settlement, the tenant cannot ask for the benefit of 
the presumption {M^la Baksh v. fadunath Sadu Khany 21 W. R., 267), 
and if the rent of an undivided share of a tenure has been enhanced, 
then, the whole tenure is liable to enhancement ( 5 a; v. 
Ananda Mohan Gkataky 5 Calc., 273 ; 4 C. L. R., 448). 

Efieot of presumption in the case of occupancy raiyats.— 
The presumption created by section 50 does not operate to convert an 
occupancy raiyat into a raiyat holding at fixed rates, nor docs it render 
the tenancy subject to the incidents of a holding at fixed rates as pre- 
scribed by section 18 of the Act {Bansi Das y. Jagdip Narain Chaudhri 
24 Calc., 152). The view expiessed in thiswise was, however, dissented 
from by Amir Ali and Jenkins, JJ., in Dulkin Golab Koeti v. Balia 
Kurmiy (i C. W. N., cclxxxi). This case subsequently came before a 
special Bench of five Judges, by which it was held that when the facts 
are such as to give rise to a presumption under sec. 50, sub- section (2), 
they do give rise to, or at least justify, the presumption that the raiyat is 
a raiyat holding at fixed. rates (see Dulhin Golab Koeri v. Balia Kurtniy 
2 C. W. N., 580 ; 25 Calc,, 744 )- 



Sac. 61.] presumption AS TO AMOUNT OF RENT. Ip't 

Sub^seotion (4).— This sub-section can only refer to the case of a 
tenure which is held for a term of years at the time of the suit or pro- 
ceeding. When the term of a kabulyai expired in 1872, this cannot 
preclude the tenants from the benefit of the terms of sec. 50 (2) {Ata/al 
Alt V. Ghulam Mahiudin^ 1 1 C. W. N., Ixiii). 

51. If a question arises as to the amount of a 
tenant’s rent or the conditions under 

Presumption 

as to amount of which he holds in any agricultural year, 

rent and oon- , , „ , i , J ' 

ditioiiB of hold- he shall be presumed, until the contrary 
is shown, to hold at the same rent and 
under the same conditions as in the last preceding 
agricultural year. 

Holding over.— Holding over m^ans that the relation of landlords 
and tenants continues with the assent of both parties. The overt acts by 
which the relation may be continued are either the receipt of rent by 
the landlord or his assenting to the continuance of the tenancy by other 
acts or words {Raian Lot v. Farosht\ 11 C. W. N., cxxxvi>. When a 
tenant holds over after the expiration of his lease, he is not a trespasser 
{Sadhu Jha v. Bhupwan Upadhya^ 5 W. R., Act X, 17; Ram Khelawan 
Sin^h v. Sundra^ 7 W. R., 152; Chaim i Sivgh v. Mukund Lal^ 7 Calc., 
710), and he does so on the terms of his lease, on the same rent and on 
the same stipulations as are mentioned in the lease, until the parties 
come to a fresh settlement {Ktshori Lai De v. Administrator General of 
Bengal^ 2 C. W. N , 303. See also Inayatullah v. llahi Baksh^ W, R., 
Sp. No., 1864, Act X, 42 ; Jamaut AH Shah v. Chat lard hari Saki^ 16 
W. R., 185 ; Sheo Sahai Sinyh v. Bichan Singh^ 22 W. R., 31 ; Tara 
Chandra Banurji v. Amir Mandal^ 22 W. R., 394 ; Altab Bibi v. Jugal 
Mandal^ 25 W. R., 234 ; Beni Prasad Koeri v. Raj Kumar Chobe^ 6 C. 
W, N., 589 \Jagesk Chandra Rai v. Laljan^ 9 C. W. N., cviii). In the 
case of Kishori Lai De v. Administrator General of Bengal ^ it 
further said that “ there is no general rule 6f law to the effect that the 
lease of an agricultural tenant'who holds over must be taken as renewed 
from year to year,” and that “if any contract is to be implied, it should be 
taken to have been entered into so soon as the term of the foimer lease 
expired rather than at the beginning of each year.” But the correctness 
of this dictum was doubted in AH Mamud Paramanik v. BhagabaH 
Debya (2 C. W. N., 525), and Administrator General of Bengal y, Asraf 
AH, (28 Calc., 233) ; and see WoodfalPs jLaw of Landlord and Tenant, 
1 2th edit., p. 2Q7 ; i4ih edit., pp. 230, 7^ Where a tenant holds over 



1^2 


BENGAL TENANCY ACT. 


[CaA*. VIIL 


after the expiration of his lease without further agreementi such holding 
over, though by English law styled a tenancy by sufferance, is wrongful. 
Slight evidencie, however, will suffice to change his position into that of 
a tenant at w^l. Under art. 139, Sch. II., of the Limitation Act time 
begins to run against a landlord when the period of a hxed lease expires, 
when there is no evidence from which a fresh tenancy can be inferred, 
and not at some indeterminate date after that period {Kantheppa v. 
Sheskappay 22 Bom., 893; Chandri v. Daji Bhau^ 34 Bom., 504) 

When the contrary is not shown. —If a decree for enhanced 
rent has been superseded by a subsequent arrangen^ent between the 
parties, it cannot be acted upon {Nohin CJuindm Sarkar v. Gaur Chandra 
Saha^ 6 Calc., 759 ; 8 C. L. K, 16 1), and in a case in which the 
plaintiff sued for enhancement and the defendant entered into a com- 
promise and agreed to pay rent at an enhanced rate for two years, it was 
held that on the expiry of those two years, the defendant was not liable 
to pay rent at the higher rate {Barhanadin Hauladar v. Mohan Chandra 
Guhay 8 C. L. R., 511). 

Alteration of rent on alteration of area. 

AiurMimi <if 52. (I) Every tenant shall — • 

rmt on dUv- 1. 1 i it- 

ation of area. (a) be liable to pay additional rent 

Alteration of « 

rent in respect for all lanCi 
of alteration in . 

area. 06 in cxcess ot the area tor which rent 

has been previously paid by hina, unless 
it is proved that the excess is due to the 
addition to the tenure or holding of land 
which having previously belonged to the 
tenure or holding was lost by diluvion or 
otherwise without any reduction of the rent 
being made ; and 

(fr) be entitled to a reductiorf of rent in respect 
of any deficiency proved by measurement 
to exist in the area of his tenure or holding 
as compared with the area for which rent 
has been previously paid by him, unless it is 
proved that the deficiency is due to the loss 


proved by measurement to 
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of land which was added to the area of the 
tenure or holding by alluvion or otherwise, 
and that an addition has not been made to 
the rent in respect of the addition to the area. 

(2) In determining the area for which rent has 
been previously paid, the Court shall, if so required 
by any party to the suit, have regard to — 

(a) the origin and conditions of the tenancy, for 

instance, whether the rent was a consoli- 
dated rent for the entire tenure or holding ; 

(b) whether the tenant has been allowed to hold 

additional land , in consideration of an 
addition to his total rent or otherwise with 
the knowledge and consent' of the landlord ; 

(c) the length of time during which the tenancy 

has lasted without dispute as to rent or 
area ; and 

(of) the length of the measure used or in local use 
at the time of the origin of the tenancy as 
compared with that used or in local use at 
the time of the institution of the suit. 

(3) In determining the amount to be added to the 
rent, the Court shall have regard to the rates payable 
by tenants of the same class for lands of a similar 
description and with similar advantages in the 
vicinity, and, in the case of a tenure-holder^ to the 
profits to which he 'is entitled in respect of the rent 
of his tenure, and shall not in any case fix any rent 
which, under the circumstances of the case,' is unfair 
or inequitable. 

(4) The amount abated from the rent shall iJear 
the same proportion to the rent previously payable 
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as the diminution of the total yearly value of the 
tenure or bolding bears to the previous total yearly 
value thereof, or, in default of satisfactory proof of 
the yearly value of the land lost, shall bear to the 
rent previously payable the same proportion as the 
diminution of area bears to the previous area of the 
tenure or holding. 

[(5) When in a suit under this section the land- 
lord or tenant is unable to indicate any particular land 
as held in excess, the rent to be added on account of 
the excess area may bo calculated at the average rate 
of rent paid on all the lauds of the holding exclusive 
of such excess area.] 

[(6) When in a suit under this section the land- 
lord or tenant proves that, at the time the measure- 
ment on which the claim is based was madef there 
existed in respect of the estate or permanent tenure 
or part thereof in which the tenure or holding is 
situate, a practice of settlement being made after 
measurement of the land assessed with rent, it may be 
presumed that the area of the tenure or holding 
specified in any patta or kabuliyat, or (where there is 
an entry of area in a counterfoil receipt correspond- 
ing to the entry in the rent-roll; in any rent-roll 
relating to it, has been entered in such patta, kabuli- 
yat or rent-roll after measurement.] 

Extended to Orissa (Not., Oct. 1896), Sub-section (5) was 

added to the section by Act III, B. C. of 1898, sub-section (6) by s. 13, 
Act I, B C., of 1907. 

Increase in area by accretion.— Formerly there was a conflict 
of rulings as to whether a tenant had any right in land which had accret- 
ed ip^bis tenancy. But the matter has now been set at rest by the Full 
Bench decision in Gaur //an /CatdarUo v. Bko/a Kaibartto^ (zx Calc., 
233)* in which it was decided that a raiyat who his a right of occupancy 
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is entitled to hold lands accreted to his jote as an increment to it. Sec. 4 
of Reg. XI of 1825 even applies to a person who is not an occupancy 
raiyat (JIfta Jan v. Akram Aliy 5 C. L. /., 26 n). Then, as to a landlord’s 
right to rent for land so added to a tenant’s tenure or holding, it was held 
under the former Jaw that he would only be so entitled, provided the 
tenant was liable by his engagement or by established usage to such an 
increase of rent (see section 4, clause i, Reg. XI of 1825 and Jag'at 
Chandra Datia v. Paniotyy 6 W. R., Act X, 48 ; Gopal Lai Thakur 
Kumar Aliy 6 W. R., Act X, 85 ; Ja^at Chandra Datta v. Paniotyy 8 W. 
R., 427 in review, 9 W. R , 379 ; Ramnidki Manjhi v. Parbati Dasiy 
5 Calc., 823 ; Ghulam AH Chaudhri v. Kali Krishna Thakur y 8 
C. L. R., 517 ; 7 Calc, 479; Brajendra Kumar Bhumik v. Upendra 
Narain Singhy 8 Calc., 706 ; Haro Sundiri Dasi v. Gopi Sundari Dasiy 
10 C. L. R., 559). Now under clause {a) of this section, a tenant is of 
course liable to pay additional rent for such land except in the circum- 
stances specified. In a suit brought by the talukdar of a certain mauzah 
against the dar-talukdar for a declaration that he was entitled to get 
rent at a certain rate, and in the alternative for compensation for use 
and occupation of the disputed land which was an accietion to the 
mauzahy and in respect of which a settlement was made with him by 
Government treating it as a separate estate, the defence was that the 
suit was not maintainable unless a rental was assessed in the first 
instance, and that no arrears of rent could be claimed as there was no 
relation of landlord and tenant between the parties. Heldy that the 
landlord could not treat the disputed land as a separate tenure, that the 
increment was to be regarded. as part of the parent estate, and treating 
It as part and parcel of the parent estate, he was entitled to get assess- 
ment of rent on the disputed land ; but he was not entitled in the suit 
to back rent or compensation for use and occupation {Ahsanulla v. 
Mohini Mohan Das^ 26 Calc,, 739). 

Increase in area due to encroachment.- A tenant may en- 
croach upon either the neighbouring land of his own landlord or upon 
that of a third person. In the latter case he makes the encroachment for 
his landlord’s benefit, and not for himself, and his landlord is entitled to 
additional rent for the land* so added to the subject of the tenancy 
{Naddiar Chand Saha v. Meafan^ 10 Calc., 820. See also Andrew v. 
Francis y 2 Hay’s Reports, 560, and Rsubai v. Damodar Jshuardasy 16 
Bom., 558). In one case, Guru Das Rai v, Issar Chandra BasUy (22 W. 
R., 246), it was ruled that if a tenant’s tenancy was permanent or he 
had a right of occupancy, he could not be ejected from lands added 
to bis lands by encroachment, while his tenancy lasted, but when the 
rent was re-adjusted the lands might be brought into calculation. 
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Bot this wis expressly dissented from in NadMar Chand Saka v, 
Medfan, When the encroachment is made on the adjoining land of his 
own landlord! it was at first held that his landlord’s only remedy was to 
treat the tenant who had made the encroachment as a trespasser 
\Hasham Bibi v. Bisso Nath Sarkar^ 6 W. R., Act X, 57 ; DeCourcy v. 
Megh Nath Jha^ 15 W. R., 157) ; but in subsequent cases it was ruled 
that the landlord could either treat him as a tenant in respect of the 
excess land or as a trespasser at his pleasure (David v. Ramdhan 
Chaiurji^ 6 W. R.,' Act X, 97 ; Rajmokan Mitra v. Guru Charn Aichy 
6 W. R., Act X, 106 ; Shafft Jha v. Durga Rai^ 7 W. R., 122, . Gkularn 
AU V. Gopal Lai Thakur^ 9 W. R., 6$) ; and this is the law now 
(/shaft Chandra Mitra v. Ram Ranjan Chakravartti^ 2 C. L. J-! 125). 
See sec. 157, and also the case of Prahlad Teor v. Kedar Nath Basu^ 
(25 Calc., 302) in which it has been expressly said that “ when a tenant 
encroaches upon the land^f his landlord, though the landlord may, if 
he chooses, treat him as a tertant in respect of the land encroached 
upon, the tenant has no right to compel the landlord against his will to 
accept him as a tenant in respect of that land.” But it does not follow 


that because the landlord has this option he can treat the tenant, as a 
trespasser at any lime after having exercised his option in treating" him 


as a tenant for some time (Abdul //amid v. Mohini Kant Saha, 4 C. W. 


N., 508). If a tenant encroaches on the adjoining waste land of his 


landlord, his possession of the lands encroached upon can only 


commence to be adverse when a title adverse to his landlord is asserted 


or the landlord becomes aware of the encroachment { Ahmed 
Tota Miah, 31 Calc , 397 ; Jshan Chandra Mitra v. Ram Ranjan 
ChakfoVariti, 2 C. L. J., 125). 

Increase in area found on meaBurement.— Under the old law, 
a tenant was not a trespasser in respect of land within the boundaries, 
or clearly part, though in excess, of the area originally leased to him, 
and be could be sued for additional rent for this land (Bipra Das De v. 
Sakirmani Dasi, W. R., .Sp. No. 1864, Act X, 38 ; Saudamini Dasi v. 
Gurre Prasad Daita, 3 W. R., 14 ; Gopinaih Mukkurji v. Ram //art 
Mandal, 9 W. R., 476 ; Ahmed //ossein v. Bandi, 15 W, R., 91 ; Pran 
Krishna Bagchi V. Manmohini Dasi, 17 W. R., 34). But it was held 
that in order to ascertain what was actually leased to him, the boundaries 
of his land should be looked to and not the . estimated area (Abdul 
Mannah v. Barada Kadt Banurji, 15W. R., 394; Modihudin J oar dor 
V. Sandes, 1 2 W. R., 439 ; Shib Chandra Mahniah v. Brajonath Aditya, 
14 R., 301 ; Pahalwan Singh v. MokesHwar Baksh Singh, r6 W. R., 

P. C., 5 ; 9 B. L. R., 150 ; Ishan Chandra Ghosh v. Pratap Chandra Rai, 
20 W, R,, 224). 
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What a plaintiSmtHit prove in suit under 8ab-seotion(l)., 

(a). — To entitle a plaintiff to a decree for increased rent on^ the ground j 
of an alteration in the area of the defendant’s holding, the plaintiff must, ! 
show that the defendant is bolding land in excess of what he is paying f 
rent for, and, in order to do that, he must show for what quantity of land,; 
the defendant is paying rent {Surjo Kant Acharji v. Baneswar SAa^ai j 
24 Calc-Aj^ii). A decree for additional rent on account of additional j 
land cannot stand merely on the ground that the defendant’s land as now 
measured by a particular standard is larger in area than the defendant 
admits. It must be shown that the defendant is in possession of more 
land than he has been previously paying rent for, or that the rent which 
he has been paying was not payable for the whole of the land which if 
in his possession, or that the pole with which the defendant’s land has 
now been measured was the pole with which it was measured in the first 
instance (AB/ Khan v. Ra^hu Nath Prasad^ i C. W. N , 310). The 
expression “the area for which rentJias previously been paid ” means 
the area with reference to which the rent previously paid had been 
assessed or adjusted {Rajendro Lai Goswami v. Chandra Bhusan 
Goswamiy 6 C. W. N., 318). It has, further, been held that the provisions 
of section 52 are applicable to settlement proceedings under Chap. X pf: 
this Act ; so in such proceedings a zamindar is not entitled to additional , 
rent merely on showing that the tenants are in possession of land in 
excess of the areas entered in his zamindari papers, or in their rent 
receipts. It is incumbent on the zamindar in such circumstances to 
show that the lands held by the tenants are in excess of the lands 
originally let to them in consequence of some encroachment or some 
alluvial increment, or that the previous settlement was made on the basis 
of a measurement, and the rates of rent applied to the area then deter- 
mined, while, on a fresh measurement being made by the same length 
of measure, it has been found that he is entitled to receive some addi- 
tional rent, which by carelessness or neglect or some other reason 
he had hitherto lost {Gauri Patro v. Reilyy 20 Calc. 579). In the 
case of Sheoratan Koer v. Sobh Gondy Rule 266 of loth Sept, 1895, 
(unreported) circulated with Board of Revenue’s C. O., No. i of' 
March, 1896) it was pointed oqt that when in settlement proceedings the 
tenants admitted the landlord’s claim to additional rent for excess lands, 
each of the tenants should be^sked by the Settlement Officer what he 
understood and admitted to be the representation of the area of his 
previous holding, and that, then., the SettlemeQt Officer would be in a 
position to determine whether on the pew measurement such tenant^as 
liable to additional teuton excess lands. When the tenants agreed to. 
pay rent at certain rates on account of excess area it is for thj&tP to show 
12 
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that tht areas .Were less than those contracted to be paid for (M 7 Madkab 
Sahu V, Kadoim Mandal^ 3 C L J., 74«). When \ 'kabuUyat executed 
befot« the passing of the Tenancy Act provided for the payment of rent 
at a certain raite on any excess area, and the suit Vas for measurement 
only, the suit Was held not to be under sec. 52 {Matangini Dasi v. Ratn 
Das Mallik^ 7 C. W. N., 93). To entitle a landlord to an increase of 
rent under sec. 52, he must prove facts and circumstances showing that 
there was some reason not within the control of the landlord for addi- 
tional lands being included in the {Ratan Lai Biswas s, Jadu 

Halsana^ Jo C. W. N., 46). When the plaintiff adduces evidence to 
show that the standard of measurement prevalent at the time the claim 
is made, was in use when the tenancy was created, and the defendant 
produces no rebutting evidence, the Court may presume that the state 
of things in existence at the time of the suit existed also at the inception 
of the tenancy {Ishan Chandra Mitra v. Ram Ranjan Ckakravartti^ 2« C. 
L. J., 125). A landlord is entitled to additional rent for excess lands only 
when he shows (a) what the quantity of land was at the inception of the 
tenancy ; (b) that the rent was settled with reference to the area ; (c) 
that no consolidated rent for the entire area let out was settled ; and (d) 
that the quantity of land held at the time of suit is in excess of that 
originally let out {Raj Kumar Sahay v. Ram Lai Singh^ 5 C, L. J., 538). 

Oral evidence when inadmissible to prove area.— A contract 
of tenancy being inadmissible for want of registration, oral evidence as 
to the quantity of land held by the tenant is under sec. 91 of the Evidence 
Act not admissible to prove the same (Govinda Chandra Bagchi v. 
Jogeshisfar Sarkar^ i C. W. N , xxiv). 

Bight to additionai rent a recurring one.— The right to 
'i recover additional rent is a recurring one, A landlord is entitled to 
j exercise it whenever he finds it necessary to do so (Jotindra Mohan 
i Tagore v. Chandra Nath Safaiy 6 C. W. N., 360), 

Back rent.— There is nothing to prevent the landlord from claim- 
ing back rents for any additional area, if such additional area was in the 
use and occupation of the raiyat, provided the claim is not barred by 
limitation {Jogannath Manjhi wjuman Al\g 29 Calc., 247). 

Reduction . of rent for decrease in area.— Under the former 
rent law and rulings all tenants were entitled to abatement of rent on 
the ground of diluvion or deficiency proved by measurement in the area 
of the subject of the tenancy. Thus a patnidar qr other Iease 4 iolder 
could sue for abatement of rent on the ground of part of the lands of 
his patm having been resumed by Government as ckakaran land 
{Hara Krishna Banurji v. Jai Krishna Mukhurji^ i W. R., 299), or on 
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the ground of part of the land having been taken up for railway purposes 
{Prasanmmayi Dasi v. Sundar Kuniari Deh^ 2 W, R., Act X, 30 ; 
Mdhiab Chand v. Chitro Kumari^ 16 W. R., 201 ; Uma Sankar Sarkar 
V. Tanni Chandra Sin^h^ 9 Calc., 571 ; Watson «Sr» Co, v. Nistarini 
Gupta, 10 Calc., 544). A dar-patnidar and a hauladar had similar 
rights {Ram Narain Chakravartti v. Putin Bihari Singh, 2 C. L. R., 5 ; 
Kamala Kant Das v. Pogose, 2 W. R., Act X, 65). A tenant with or 
without a right of occupancy was entitled to an abatement of rent for 
land washed away, unless precluded by the terms of his kabulyat from 
claiming that abatement {Inayatullah v. Ilahi Baksh,\t , , 

1864, Act X, 42), and such right passed to a purchaser on a sale of the 
\,^viKXi^^n^\,{Kali Pramnna Rai V. Dhananjai Ghosh, ir Calc., 625), 
Now, a tenant cannot be precluded by the terms of his agreement from 
claiming an abatement of rent ; for under sec. 178(3) (Z) nothing in 
in any contract made after the passing of this Act (/. e,, the 14th 
March 1885) away the rig‘ht of a raiyat to apply for a 

reduction of rent under this section. But in Satyendra Nath Tkakur 
V. Nilkantha Singh, (21 Calc., 383), in which a tenant was sued 
for arrears of rent of his jole, and compromised the case by executing 
a solehnama, agreeing to pay rent at I3as. per bigha on 4,300 
bighas, and that no remission of rent should be claimed on any account 
whatever, and in which, the jote being subsequently sold in execution of 
a decree passerl on the basis of the solehnama, the landlord sued the 
purchaser for arrears at the rate specified in the solehnama, it was held 
that the compromise was a valid and binding transaction, and, that being 
so, the purchaser was bound by it. * The provisions of sec. 178 (3) (f) 
were not referred to in this case. Abatement could be claimed for land 
taken up by Government for a road {Din Dyal Lai v. Thakru Kunwar^ 
6 W. R., Act X, 24), and on the ground of dispossession by title para- 
mount {Brajanath Pal Chaudhri v. Hiralal Pal, 10 W. R., 120 ; i B. L. 
R., A, C., 87 ; Gopanand Jha v. Govind Prasad, 12 W. R., 109) ; but not 
if the tenant could not show that his lessor had had no title, and that the 
person who ousted him had a title {Rung Lai Sin\(h v. Rudro Prasad, 
17 W. R., 386). When the right to claim abatement was founded on an 
agreement, its exercise mighf be barred by limitation (Prasanno Metyi 
Dasi V. Dayamayi Dasi, 22 W. R., 275). This cannot be the case under 
the present law, for the right to sue for abatement arises under this sec- 
tion and is not founded on agreement. If the raiyat knew that the area 
of land leased to him was less than that mentioned in his pattah, it was 
held that he was not entitled to abatement of rent on this ground ( Tripp 
V. Kali Das Mukhurji, W. R , Sp. No., 1864, Act X, 122). Nor would 
he be entitled to abatement, if he came into possession of a less quantity 
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of land thr^augh his own fault (Sitanatk Basu v. Sham Ckand Mitra^ 17 
W. R., 418). In a case in which land had been taken up for public 
purposes, and the samindar declared he would allow no abatement of 
rent on this ground, and permitted the patnidar to appropriate the whole 
of the compensation paid by Government, it was held that a purchaser 
of the patni was not entitled to abatement of rent, as he must be presum- 
ed to have had notice of the proceedings {Piari Mohan Mukhurji v. 
Aftab Chand^ 10 C. L. R., 526). But in another case in which the 
samindar made no such stipulation, it has been held that in such a case 
the patnlHar is entitled to an abatement of rent, and also to some share 
of the compensation {Bhavani Nath Chakravariti v. Land Acquisiiion 
Deputy Collector^ 7 C. W. N , 130). A decree had determined that lands 
leased in mukarari to a lessee with a fixed rent thereon were less in 
extent than they were specified to be in paitahs that comprised them, 
the lessors not having title to the whole, and the lessee had obtained 
possession of the less estate. It^’as held that the lessee was entitled to 
a corresponding abatemeni of the rent reserved {/mambandi Begam v. 
Kamleswari Prasad, 21 Calc, 1005; L. R. 21, 1 . A., 118). A tenant 
holding under a permanent lease is not entitled to get abate- 

ment of rent by reason of a portion of the land in his occupation having 
been diluviated by the action of a river {JVanda Lai Mukhurji v. Kam- 
udin, 9 C. W. N., 886). When an abatement of rent has been granted 
by a landlord on condition that it is to continue for a limited term or 
during the continnance of certain circumstances, the original rent is 
revived as soon as the term expires, or the circumstances cease to exist 
{Manindra Chandra Nandi v, Pran Krishto Sarkar, i C. L. J., 98;/). 

Abatement of rent oould be sued for or claimed as a set- 
off— -Abatement of rent can be sued for, or be claimed as a set-oflf in a 
suit for arrears of rent (A/sarudin v. Sarashibala, Marsh., 558 ; Barry v. 
Abdul AH, W. R., Sp. No., 1864, Act X, 64 ; Din Dyal Lai v. Thakru 
Kunwar, 6 W. R., Act X, 24 ; Gaur Ktshor Chandra v. Bonamali Chau- 
dkriy 22 W. R., 117). As rent is a recurring cause of action, a tenant 
may set up a claim to abatement in a suit for the rent of any particular 
year, notwithstanding the fact that he has paid full rent for several pre- 
vious years {Mahtab Chand v. Chittro Kumtiri, 16 W. R., 201). But it has 
been held under the former law that, though the Limitation Act may not 
prevent a defendant from setting up a claim for abatement, still a delay 
of 24 years in claiming it may disentitle him to relief in a Court of equity 
{Ram Narain ChakravarlH v. Pulin Bihari Singh, 2 C. L. R., 5), and 
the same principle was applied in the case of a taluk created before the 
Permanent Settlement and where diluvion was not pleaded until 30 years 
after the occurrence {Ram Charan Basak v. Lucas, 16 W. R., 279). 
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How reduotion of rent can be obtained under the present 
law.— Section 52 (b) does not explain whether reduction of rent on 
account of a decrease in area can be claimed as a set*olf or only in a 
suit brought for the purpose. The words “every tenant shall be ehtitled^ 
&c,, seem to point to the conclusion that a reduction of rent on this 
grround may be claimed as a set-off. On the other hand, a reduction of 
rent on the ijrounds specified in sec. 38 viz.^ (1) permanent deterioration 
of the soil of the holding, and (2) fall in the average local prices of food 
crops, would seem to be obtainable by an occupancy raiyat only in a suit 
instituted for the purpose. The expression “tenant” in this section docs 
not include the case of a mere co-sharer tenant who has only a fractional 
share in the tenure : it means the tenant of the tenure and not one of 
many tenants : so when a suit for rent is brought by some of several joint 
landlords against one of several joint tenants for recovery of the plaintiffs 
share of the rent, such tenant defendant cannot claim abatement under 
the provisions of this section. His remetfy is to bring a suit for abatement 
making all the joint landlords and his co- sharers in the tenancy parties 
{Bhupendta Narain Datta v. Raman Krishna Daita^ 27 Calc., 417 ; 
4 C. W. N., 107). 

Bes judicata in cases of claims for reduotion of rent.— 
When a suit was brought for a yearns rent, and the tenant claimed 
abatement, a judgment was obtained, which determined the amount to 
be abated on materials which would be applicable to one year as well as 
another. It was held that the question of abatement was determined 
between the parties not only for the year of which the rent was in suit, 
but for all future years {Nabo Durga Dasi v. Faiz Baksh Ckaudhn\ 24 
W. R., 403 ; I Calc, 203). In a suit for arrears of rent, the defendant 
admitted that the sum claimed was due, but pleaded that it was due for 
a larger area of land than that specified in the plaint. An issue was 
framed on this contention and decided against the defendant. The 
defendant then brought a suit to have it declare! that a sum of money, 
equal in amount to the sum paid on admission in the former suit, com- 
prised the rent due on all the lands held by him under the plaintiff in the 
former suit a,nd it was held that this question was 
Lai Sukal v. Chandi Das^ 4 Calc., 686). But in a suit by raiyats against 
their zamindar^ praying for measurement of certain land and for a 
declaration of the amount of their yearly rent, in which it appeared that 
in a previous suit brought by the zamindar for rent, the raiyats had 
alleged that the amount of rent and the extent of land had been over- 
stated by the zamindar^ but the Court decide I that the . raiyats were 
bound by a jamabandi signed by them, and refused to try whether the 
extent of land had been overstated, it was held that the suit was not 
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barred as rjf judicata {Raghu Nath Mandat v. Jaggat Bandhu Basu^ 

7 Cald, 214 ; 8 C. L. R., 393). Iti a suit in which the plaintiff sued for 
the rent of certain land, the defendant contended that he was not liable 
for the entire rent, as part of his land was in the plaintiffs posses- 
sion. No issues were framed, and there was no measurement of the 
land, but it was held that the defendant had failed to prove his con- 
tention, The plaintiff then sued the defendant ai^ain f jr arrears of. rent 
of subsequent years. The defendant had the land measured, adduced 
evidence. Jill d raised the same plea as before ; and it was held that the 
matter was not res judicat i, and that it was open to him to do so, as the 
area of the land in the defendant's possession and the annual rent payable 
for the same had not been definitely determined in the previous suit. 
[Nil Madhab Sarkar v. Braja Nath Singhy 21 Calc. 236;. 

Proved by measurement —These words in sub- section (i) (a) 
and (b) would seem to mean ‘‘proved in the course of the suit for the 

4 

word “ proved ” would seem to imply the production of evidence in the 
course of a trial. Hence, a measurement precedent to the institution of 
|he suit would not seem to be essential before a suit can be brouj^dit for 
i^nCrease or reduction of rent under this sub-section. 

Sub-seotioD (2), clause (c). Rulings under the former law. - 
The defendant having for more than sixty years occupied lands in excess 
of the number of bighas specified in his paitah, and the lands in ques 
tion having always been deemed 10 form part of what was covered by 
the patiahy it was held that they had been occupied and enjoyed as the 
land ini-luded in the pattah since before the Decennial Settlement, and 
that the rent therefore could not be enhanced [Janahi Batlabh Chakra- 
vartti V. Nabin Chandra Rau 2 \V. R., Act X, 33 ; Indra Bhushan Deb 
V. Gotak Chandra Chakravarttiy \z W., R., 350 ; Farquharsons. Govern- 
ment of Bengaly 16 W. R,, P. C., 29). 

Sub-seotion (2), clause (d). Ruling under the former law.— 
It cannot be said that because of some difference in the length of the 
measuring pole in use at different periods the area of the land has been 
altered [Baban Mandat v. Shib Kumari Barmaniy 21 W. R , 404). 

Sub-section (4).— The rule prescribed in this subssection is the 
same as that laid down in Brajanath Pal v. Hira Lai Paly (i B. L. R*, 
A. C., 87 j 10 W. R., 120;. In Order to bring a case within the first 
alternative mentioned in 52 (4), it is to be shown in the first place what 
Che yearly value of the tenure is. It is next to be shown what is the 
diminution of the total yearly value of the tenure, and in order to 
calculate the diminution, the Court must find out the yearly value of 
the land lost {Nanai Lai Khan v. Midnapur Zamindari Cb., 5 C. L. J., 
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SabHEieotloii (6).— This sub-section was added to section 52 by the 
the Bengal Tenancy (Amendment) Act HI, B. C., of 1898, which was 
extended to Orissa by Not., Nov. 5th, 1898. In the statement of Objects 
and Reasons prefixed to the Rill of 1897 to amend the Tenancy Act, 
the necessity for the addition of this sub-section was explained as 
follows : — 

has been held by some Special Judges, interpreting a decision of the 
High Court (1) that when additional rent is claimed on the ground of ezoesa 
area, the landlord roust indicate the precise plots or pieces of land acquired by 
the tenant in excess of the original holding, while section 52 itsell does not 
provide for the assessment to rent of excess lauds, where there are no rates 
for lands of a similar description in the vicinity but lump rentals. The seo- 
tion, as amended, indicates that it should not be always necessary, in order to 
prove excess area, to point out the particular plots that were acquired sinoe 
the original letting, and provides a rule for assessment of such excess areas, 
when proved. When the original letting was at so much a bigha, and it ia 
shown by measurement by the same standard and under the same oonditions 
that the teuant is holding a large number of bighas than he. is paying rent for, 
it should not be necessary for the landlord to point out the particular plofs 
which the tenant has acquired in excess of the original area comprised in %ls 
holding.” 

Sub-aeotion (6), — This sub-section has been added by Act I, B. 
of 1907. In the Notes og Clauses to the Bill, which afterwards became 
Act I, B. C. of 1907, it is said 

^*The law, as it stands at present, contains no provision for the proof of 
excess area, otherwise than by evidence of its specific existence in each ease, 
and the decisions of the Courts have not always been in accordance with the 
intentions of the framers of the Amendment Act of 1898, who, by adding sub- 
section (5) to section 62, by implication suggested that excess area may be 
assessed to rent, even if the landlord is unable to indicate any particular land 
"'as held in excess. The proposed modification of section 52 will allow the 
custom of settlement on measurement to be taken as a presumption that the 
area of a tenure or holding mentioned in the landlord’s papers has deen 
ascertained by actual measurement, and thus make it easier for the landlorsb 
to prove the existence of excess area.” 

The Select Committee explained the changes they made in this sub- 
section as follows 

** The clause as originally drafted required the landlord or tenant to prove 
that a custom of measurement existed in the village in order to have the pre- 
sumption applied that any entry of area had been made after measurement. 
It has been represented, we think rightly, that it would be very difiSoult to 
prove a custom of mealiuremeiit ; aud also that what ia really relevant is not a 
general custom, but a usage existing at the time the measurement on which 


(1) Oauri Patra v. JO Calc., 
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«the claim U ba^cd was made. We are also of opinion that the village is not a 
suitable unit for thh matter. A village may contain several estates or per- 
manent tenures, and the practice of the different landlords in regard to mea- 
surement may not be identical. There is no reason therefore why the same 
presumption should apply to all. Wo consider that the unit should be the 
estate, permanent tenure or part thereof, in which the holding concerned 
is situated. < We are also of opinion that the presumption should only arise in 
respect of ab area entered in a rent-roll, if it is supported by a corresponding 
entry in a counterfoil receipt, from which it may be inferred that the tenant 
knew of and accepted the description of the area of his holding adopted by 
the landlord. The changes, which we propose in the clause, give effect to 
these views.'* 

A suit under this section cannot proceed at the instance 
of fractional co-sharers— A suit for additional rent on the ground 
of excess land found in the possession of a raiyat must in consequence 
of the provisions of section i88 of this Act be brought by all the joint 
landlords and cannot proceed al the instance of some of the fractional 
shareholders {Gopal Chandra Has v. Umesk Narain Chaudhri^ 17 Calc., 
695). But the provisions of sec. 188 are not applicable to a case in 
one co-sharer sues for arrears of the rent payable under a kabulyat 
for land left unassessed at the time of the original letting on the ground 
•of its being unculturable, but which had subsequently become 6t ’for 
cultivation, and in which kabulyat the ren^ payable for this land on 
its becoming fit for cultivation had been fixed; for such a suit is not 
one under this section but one upon the original contract of letting 
'{Ram Chandra Chakravartti v. Giridhar batta, 19 Calc., 755). A 
kabulyat executed by the holder of a dar-maurasi patta in favour of 
his immediate landlord, a mukararidaf\ provided that the former should 
have his name entered in the samindar's scr^shtah.^ in place of the 
mukararidiif^s and pay rent direct to the zamindar., and in case the area 
of the tenure should exceed certain big has, he should pay rent on each 
excess bigha to the mukararidur and the zamindar respectively. The 
agreement was satisfied by the zamindar : keld.^ that though the mukarari- 
dar and the zamindar were both landlords of the dar-maurasidar.^ they 
were not joint landlords under s. 188 {Matangini Dasi v. Ram Das 
MaJliky 7 C. W. N., 94). Where a co-sharcr landlord sues for arrears 
of rept and additional rent on a kabulyat in which the right of the 
plaintiff to certain rent, and his right to additional rent for excess area 
were admitted, and the right of the plaintiff and the liability of the 
: defendant were set out >vtthout any reference to the right of any other 
co-sharer ; held, that such a suit was maintainable, although the plaintiff’s 
co-sharer was not made a party {Govind Chandra Pal HamiduUa 
Bhutan., 7 C. W% N,, 670), 
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There is no defect in such a suit, when the whole of the rent is sued for, 
and nil the non-joining^ co-sharer landlords are made parties defendant 
(Din Tarini Dasi v. Brou^Aian, 3 C. W. N., 325). A fractional share- 
holder of a tenure has no right to grant abatement of rent in respect of 
a holding within the tenure independently of his other co-sharer (Syama 
Charan Mandal v. Saim Mollah^ 1 C. W. N., 415 ; Bhupendra Narain 
Datta V. Raman Krishm Daiiay 27 Calc., 417 ; 4 C. W. N., 107). When 
the lands for which rent is claimed were no part of the original hold- 
ing, formed subsequently to its creation and are outside its boundaries, 
they constitute a new holding, and the right to claim such rent is a right 
inseparable from the landlord’s position as proprietor of the lands and 
exists independently of sec. 52. Section 188 is, therefore, no bar to a 
suit brought by a co-sharer landlord for the recovery of his share of the 
encroached lands, or for the assessment of rent on them. But the case 
is different when a co-sharer landlord claims khas possession with an 
alternative claim for rent, not merely of the additional land found in the 
possession of the tenant, but for the entire quantity of Land found in his 
possession, including the lands of the old holding. Such a suit is within 
the scope of section 52, and is barred by the provisions of sec. 1^8 
(Abdul Hamid v. Mohini Kant Saha^ 4 C. W. N., 508). 

Court fees.— Under sec. 7, sub-sec. ii, Act VII of 1870, in a suit 
(i) to enhance the rent of a raiyat having a right of occupancy, and {2) for 
abatement of rent, the amount of fee payable under the Act shall be 
computed according to the amount of the rent of the land to which the 
suit refers, payable for the year next before the date of presenting ihe 
plaint. 

Payment of rent. 


63. Subject to agreement or established usage, a 
Payment of money-rcnt payable by a tenant shall^be 


renL 
Instalments of 
rent. 


paid in four equal instalments falling due 
on the last d ly of each quarter of the 
agricultural year. 


Former law.— Under the former law (sec. 20, Act X of 1859 and 
sec. 21, Act VI II, B. C, of 1869) instalments of rent were payable 
according to the patiah or engagement, or if there was no written 
specihcation of the time of payment, according to “established usage,” 
and these words referred to the established usage in the pargana and 
not to the established usa«e between the parties (Ckaitanya Chandra Rai 
V. Kedar Nath Rai, 14 W. R., 99). When the kabulyat stipulated that 
payment should be made in monthly kuts^ the raiyat was bound by 
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its terms, ifiotwithstandiug that the iandlord had previously not enforced 
them strictly {Piari Mohan Mukhurji v. Braja Mohan Basu^^ 2t W. R., 
36 ; 22 W» R., 428;. 

Presetit law.— A decision under the old law by which payment 
annually was decreed is no evidence of an “agreement” between the 
parties, and the words “established usage” in the section refer, not to a 
practice previously prevailing between the parties, but to the established 
usage of the pargana, in which the property is situated (//tta Lai Das v. 
Mathum Mohan Rai Chaudhri^ 15 Calc., 714). This decision was follow- 
ed, as to the meaning to be attached to the words “ established usage ” 
in this section, in Watson v, Srikrishna Bhumik^ (21 Calc., 132). When 
an instalment of rent falls due after the date on which the sale of a 
holding is confirmed, the purchaser is liable for the whole of the instal- 
ment, though he may have had possession for only a part of the period 
in respect of which the instalment is due ; for rent is ordinarily to be 
regarded, not as accruing from da^ to day, but as falling due only at 
stated intervals according to the contract of tenancy, or, in the absence 
of such contract, according to the general law as laid down in this section 
{Satyendro Nath Thakut; v. Nil Kanth Singhs 21 Calc., 383). When a 
landlord has brought a tenure to sale in execution of a decree for arrears 
of rent, the purchaser becomes his tenant only from the date of the con- 
firmation of the sale, and the arrears accruing due between the date of 
sale and the date of confirmation of sale must be treated as arrears of 
rent payable by the out-going tenant, whose interest does not cease till 
the sale is confirmed {Karunami Banttrji v. Su?'endra Nath Mukhurji^ 
2 C. W. N., cccxxvii). 

In sec. 3(5) it is provided, that ‘in secs. 53 to 68, both inclusive, 
rent includes also money recoverable under any enactment for the time 
being in force as if it was rent.” Hence, sums payable under the Cess 
Act (IX of 1880, B. C.), the Survey (Act V, B. C., of 1875)^ and the other 
Acts mentioned in the note at p. 29 are, subject to agreement, established 
usage, or statutory enactment, payable in four quarterly instalments. 

Pro4uoe rente.— This section applies to money rents only. Pro- 
duce rents would, therefore, seem to be payable according to agreement 
between the parties or established usage. ‘ 

54. (l) Every tenant shall pay each instalment 

Time and piM» of rent before Sunset of the day on 
te^^ymentof it falls due. 

( 2 ) The payment shall, except in cases where a 
tenant is allowed under this Act to deposit his rent, 
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be made at the landlordj^s vjjlage-office, or at such 
other convenient place as may be appointed in that 
behalf by the landlord : 

Provided that the Local Government may, from 
time to time, make rules either generally or for any 
sj)ecified local area, authorizing a tenant to pay his 
rent by posta,! money- order. * 

(3) Any instalment or part of an instalment of 
rent not duly paid at or before the time 'When it falls 
due shall be deemed an arrear. 

Extended to Orissa, (Not., Sept. loih, 1891). 

Sub-section (1). — Under the old law in Kashi Kant Bhaftacharji 
V. Hohini Kant Bhaftacharji^ (6 Calc , 325), it was held by a Full Bench 
that “rent becomes due at the last moment of the time which is allowed 
to the tenant for payment.” * 

Qub-seotion ( 2 ).~-It is for a debtor to pay his debts due at a 
fixed time ; and when a debtor pleads tender of payment as a ground 
for not being saddled with interest, it is for him to prove such tender 
iSarat Sundari Debi v. Collector of Myrnensingh^ 5 W. R., Act X, 69>. 
A tenant’s liabihiy to pay rent remains, notwithstanding that the land- 
lord has no village office and has not appointed a convenient place 
for payment. When there is no controlling agreement, the tenant 
must go to his landlord and pay the rent to him as it falls due. Rent 
not so paid carries interest under sec. 67 {Fakir Lai Goswami v. tV, C. 
Bonnerji, 4 C. W. N., 324). 

Sub-seotion ( 2 ^. Proviso.— By a resolution, dated the iplh March 
1891, published in the Calcutta Gazette of the 25th March, 1891, Part I, 
p. 287, the Local Government under sec. 54 (2) of this Act diiccted 
that from the ist July, 1891, payment of rent by means of money order 
would be authorized in all • the districts of Bengal in which the Bengal 
Tenancy Act is in force. See note to sec. 56, pp. 191, 192, as to forms 
of receipt for rent paid by money order. 

Sub-section (3). When rent is duly paid— Paymenrof rent to 
one of severll joint proprietors is payment to ull fUdit Narain Singh v. 
Hudson^ 2 W. R., Act X, Muktakesht Dasi v, Kailash Chandra 
Miira^ 7 W. R., 493). Payment by tenant under the landlord's direc- 
tions to another or for a specified purpose of a si|m equivalent to the 



1 88 BENGAL TENANCY ACT, fCa»P, VIIJ. 

amount claimed as rent is tantamount to a payment to the landlord 
himself, and is a sufficient answer to the landlord’s suit'for rent 
Kuma*- V, Furlont^^ W. R., Sp. No, 1864. Act X, 112). Where a tenant 
, is left in that condition in which he is compelled to pay his landlord's 
debt to sa/e liis security from forfeiture, the circumstances constitute 
a sufficient authority to make the payment of Government revenue 
to save the estate from sale {Hills v. Umamai Barmani^ 15 W. R,, 545. 
See section r7o (5) of this Act). An auction -purchaser with notice of a 
payment in advance wade by the tenant to the former proprietors of 
rent due for a period subsequent to the date of purchase is bound by 
such payment {Ram Lai Shahn v. Jogcpuir a Narain Rat, 18 W. R., 328 ; 
Madan Mohan Lai v. Holloway, 12 Calc., 555). But in a suit to recover 
contribution on the allegation that plaintiff and defandant were joint 
tenants and that there was an arrear of rent due from them for which the 
samindar was about to sue, when plaintiff paid it with other cesses and 
expenses, it was held that as th(^e had been no demand or any suit or 
other effectual proceedinj^ for the recovery of the rent, the payment by 
the plaintiff was voluntary and officious, and that as the demand with 
which the plaintiff complied was an excessive demand, his compliance 
with it would not bind the defendant to pay the amount of contribution 
sued for {Lakhi Kant Das v. Sib Chandra Chakravarii, 12 W. R., 462). 

Sub section (3). Prodtice rents.— If a produce rent is not paid, 
a suit for the money value of the produce at the time when it oug^hl to 
have been paid, will he as a suit for arrears of rent {Krishna Bandhu 
Bhattacharji v. Rotish Sheik\ 25 W. R., 307). A suit for produce rent 
or its money value is a suit for rent under the Bengal Tenancy Act and 
not a suit for dama^^es for breach of contract, and therefore, is not 
cognizable by a Provincial Small Cause Court {Skoma Mehta v. Rajani 
Biswas, I C. W. N., 55) See note at p. 26. 

Sub-section (3). An arrear of rent.— Under sec. arrear 

of rent shall bear simple interest at the rate of 12 p. c. (or 12^4 p- c,, 
where Act I, B. C. of 1907 is in force), per annum from the expiration 
of the quarter in which the instalment falls due, and under sec. 147, 
suits for arrears of rent cannot be brought more frequently than at 
intervals of three months. 

68 . (1) When a tenant makes a payment on ac- 

Appropriation of re"*. m^y declare the year 

of payments. q,. yesi,r and instalment to which 

he wishes the payment to be credited, and the pay- 
ment shall be credited accordingly. 
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(2) If he does not make any such declaration, the 
payment may be credited to the account of such year 
and instalment as the landlord thinks dt. 

Ejttended to Orissa, (Not., Sept., loth, 1891). 

Appropriation of payments.— The provisions of this section 
are founded on those of sections 59 and 60 Of the Contract Act (IX of 
1872). Section 59 provides that when a debtor, owing several distinct 
debts to one person, makes a payment to him either with express 
intimation or under circumstances implying that the payment is to be 
applied to the payment of a particular debt, the payment, if accepted, 
must be applied accordingly. Section 60 provides that when the debtor 
has omitted to intimate, and there are no circumstances indicating, to 
which debt the payment is to be applied, the creditor may apply it at 
his discretion to any lawful debt actually due and payable to him from 
the debtor, whether its recovery is or i5 not barred by the law in force for 
the time being as to the limitation of suits. Under the present Act it has 
been held that it was open to a Court which has to deal with the facts 
of a case to say whether, taking receipts vvhich extended over a number 
of years together, and having regard to the fact that they did not specify 
the yeais to which the amounts i elated, the amounts paid in any parti- 
cular year were partly for the rents of that year and partly for the 
arrears due in respect of previous years {Surjo Kunt Acharji v, 
Baneshar Shaha^ 2^ ^^i). Under the Indian Contract Act, 1872, 

as well as ilie ordinary rules of law, when net ther the debtor nor any 
circumstances indicate to which of several debts, a payment is to be 
applied, the creditor may apply it at bis discretion to any debt actually 
due and payable to him from the debtor {Ratneswar Koer v. Mehdi 
//ossem Khan^ 26 Calc., 39 ; L. R., 25 I. A, 179). The word “ rent ” does 
not necessarily include interest ; so if any sum of money be paid by a tenant 
to a landlord as rent, and the latter receives it as such, he cannot be 
permitted to apply that money towards any interest which may then be 
d\xt {Bkagabaii Dedya Chaudhurani Basanta ,Kumari DeH^ ii C. W. 
N., 110 ; 5 C. L. J., 69;. See note p. 32. 

Rulingd under the former law.— The payments :n each year 
must be presumed to be for the current year and surplus pa/ments to be 
for past not subsequent years, but payments cannot be credited to 
previous arrears beyond the term of limitation {Taramani Dasi v.' Kuli 
Charan Sarmd, W. R., Sp. No., Act X, 1864, 14). A general payment in 
one year without proof that it was in satisfaction of the rents of that year 
may be applied in satisfaction of t]he arrears of the previous year {Ahmuty 
V. Brodie^ W. R,, Sp. No, Act X, 1864, 15)- A payment for rent should 
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be credited to the oldest arrears first, and not to current rents, unless so 
specifically stated by the party making it {Samamayi v. Singkrufi^ 
W. R., Sp. No., A<;:t X., 134). If a raiyat shows payment of rent for 
1265 and 1266, it is to be presumed that all previous claims have been 
satisfied. To entitle the landlord to carry to the credit of 1264 a*iy of 
the payments made in 1266, he must show that at the close of 1264 there 
was an arrear due to him {^Sarat Sundari Debi v. Broduy i W. R., 274). 
An acknowledgment of the plaintiff in a former case of having realized a 
certain sum of money on account of rent for three years may afford some 
presumption that the older items in the account were satisfied, and if 
that presumption could not be rebutted, might be an answer to an action 
on the older demand ffossain v. Didar Bakshy W. R., Sp. No, 

1 864, Act X, 97, but see contray Mitrajlt Sini^h v. Chokar Narain Singhs 
2 W, R., 58). In a suit by a landlord against his tenant for arrears of 
rent due /or a portion of the year 1283, the defendant pleaded payment 
and called as his witness the plamtiffs agent, who admitted the receipt of 
certain payments from the defendant's under-tenants during the time for 
which the arrears were demanded ; but swore they were payments made 
in respect of arrears due on account of previous years, arid it was held 
that the defendant, having pleaded payment, was bound to prove that the 
admitted payments were in respect of that portion of the year 1283 for 
which the arrears were claimed {Saif an v. Rudro Sahaiy 7 Calc., 582). 


Receipts and accounts. 


B6. (1) 

Receipts and 
accotmis. 


Every tenant who makes a payment on 
account of rent to his landlord shall be 
entitled to obtain forthwith from the 


payment landlord a written receipt for the amount 

paid by him, ‘‘signed by the landlord. 

(2) The landlord shall prepare and retain a coun- 
terfoil of the receipt. 


(3) The receipt and counterfoil shall specify such 
of the several particulars shown in the form of receipt 
given in Schedule II to this Act as be specified 
by the landlord at the time of payment : 


Provided that the Local Grovernment may, from 
time to tame, prescribe or sanction a modified form 
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either generally or for any particular local area or 
class of cases. 

(4) If a receipt does not contain substantially the 
particulars required by this section it shall be presum- 
ed, until the contrarj' is shown, to be an acquittance in 
full of all deniands for rent up to the date on which 
the receipt was given. 

Extended to Orissa, (Not, Sept. loth., 1891), and to the Sonthal 
Parganas (Not, Mar., ist, 1904). 

Sub-seotion (1) Receipts granted under this sub-section must, if 
there are more landlords than one, be signed by all of them, or by an 
agent authorized to act on behalf of all of them (sec. 188). This authority 
may be given either verbally or in writing. If the receipt is signed by 
an agent on behalf of only one landlord,* then, it must be signed by an 
agent authorized in writing to grant receipls on his behalf [sec. 1,87 (3) ] 
{Gopimth Ckakravartti v. Umakanth Das Raiy 24 Cak., 169). Under 
cl. (c), art. 15 of sch. II of Act I of 1879, receipts granted for any payment 
of rent by a culti\/ator on account of land assessed to Government revenue 
are exempt from stamp duty.. Receipts granted to cultivators by owners 
of revenue free property, if Tor sums exceeding Rs. 20, should, therefore, 
be stamped under art. 52 of schedule I of the Stamp Act. This section 
entitles every tenant to a receipt on payment of any rent {Norendro 
Chandra Lahiri v. Asmatulla^ \ C. W. N., xix). 

Sub-seotion (3). Proviso. — The Local Government has sanctioned 
special forms of rent receipt under this sub-section, (i) for certain areas 
under settlement in the Rajshahye district (Not. dated 30th January, 
1888, Calcutta Gazette^ February ist 1888, Parti, p. 83) ; (3) for landlords 
receiving rent by money-orders, a separate receipt being given for each 
holding (Resolution, dated 8th(May, 1890, Calcutta Gazette^ May 8th, 
1890, Part I, p. 452). (For forms of receipt see Calcutta Gazette^ May, 
8th, 1890, Part I, p. 4J3, and Calcutta Gazette^ July 24tli 1889, Part I, 
p* 650) ; (3) for use in the Orissa division (Not. 378 L. R., dated 22nd 
January 1894, January 24th 1894, ^ P* 84); (4) 

for use in the Western Duars of the Jalpaiguri district (Not 872 T. R., 
dated lOth October 1899, Calcutta Gazette^ November ist 1899, Part I, 
p 1899 f (5) Sonthal Parganas (Not. dated ist Match, 1904^ 

Calcutta Gazette^ March 2nd, 1904, Part I, pp. 347-349) i (6) for use i)a <jer- 
tain Government and Encumbered estates in the districts of Hazarib^gh, 
Ranchi and Singhbhum (Not. dated 23rd March 1905, CalcuUd Gazette^ 
March 29th, iw. Part I, p. 536); {7) for use in certain portions of the 
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Chota Nagflur Division, except Manbhum (Not., dated 23rd March, 1905, 
Calcutta G^sette^ March 29th, 1905, Part 1 , p. 539; Not, dated 21st 
June, 1905, //a June 28th 1905, Part I, p. 1150; (8) for 

use in the Government estate in the district of Palamau, and in the 
Kolhan Government estate and the Chaibasa town Khas Mahal in the 
district of Singhbhum (Not., dated 23rd March, 1905, Calcutta Gazette^ 
March 29th, 1905, Part I, p. 541) ; and (9) for use in the estate of Bara 
Lai Nawal Kishore Nath Sah Uco of Palkote in the district of Ranchi 
(Not., dated 9lh June 1905, Calcutta Gazette^ June 14th, 1905, Part I, 
p. 1086). 

Sub-section (4). — When there are several joint landlords and a 
receipt has been given by only one of them, it is necessary for the Court 
before giving effect to the presumption arising under sec. 56, clause 14), 
to find affirmatively that the person by whom the receipt was signed 
was authorized by them all, eirtier verbally or in writing, to grant 
it {Gopinath Chakravartti v. Umakanik Das Rai^ 24 Calc., 169). 

Receipts how to be proved.— Rent receipts should, as a general 
rule, be atte-^ted or p:oved by some oral evidence. But the tenant 
cannot be expected in every case to summon all the gomastas of his 
zamindar for the past twenty or thirty years ^ attest his dakhilas. He 
should be required in his examination to attest the dakhilas himself, 
as far as he can. All dakhilas which have been given to him personally, 
he can prove as well as any other witness {Rajeshari Debt v. Shibnaik 
Chaturjiy 4 W, R., Act X, 42 ; Raj Mahomed v. Banu Rasma^ 12 W. R., 
34 ; Madhab Chandra Chaudhri v. Promotho Nath Rai^ 20 W. R,, 264 ; 
Sur/o Kanth Achatfi v. Baneshar Shaha^ 24 Calc., 251). Some evidence 
of their genuineness must be given (Dumaine v. (/tarn Singh^ 13 W. R., 
462 ; Lachmipat Singh v. Jangali Kalyan DaSy 9 W. R., 147), even if 
they are not positively denied {Ramjadu Ganguli v. Lakhi Narain 
Mandaly 8 W. R., 48S ; Krittibas Mahanti v. Ramdhan Kharahy 7 W. 
R., 526 ; B. L. R , Sup, Vol., 658 ; Bharat Rai v. Ganga Narain Maha- 
patrOy 14 W, R,, 211, and contra, Govind Kai^okar v. Kumud Nath 
Bhattacharjiy 3 W. R., Act X, 148). But they m ly be accepted by a 
Court as undisputed documents, if the opposite party says he is not 
prepared to deny their genuineness {Indra Bhushan Deb v. Golak 
Chandra Chokravarttiy 12 W. R., 350). Some evidence of the band - 
writing of the parties who gave them should be given, or some satis- 
factory account of the custody from whiCh they came {Umesh Chandra 
Mu^hurjiv, Bama Dasiy 7 W. R., 15). But it is not necessary for a 
party who desires to prove a rent receipt to call the writer of it, if alive, 
as a witness, so long as he can give other satisfactory proof of it {Ganga 
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Narain Das v. Saroda Mohan Rai^ 1 2 W, R., 30 ; 3 B, L. R., A. C , 
230). Unattested are not evidence of payment of rent (Udiat 

Zuman v. Mohtudin Ahmad^ 9 W. R.>^4i ; Lachmipat Singk Dugar v. 
U^na Nath Mandate lo W. R., 490 ; Reasunnissa v. Buku Chaudhrain^ 
12 W, R., 267). Where a party filing dakhilas deposed that the amounts 
of rent he had paid were according to the sums entered in the dakhilas^ 
such statement was held not to 'prove the dakhilas, being merely a 
deposition to the fact of a certain payment of rent, and not to the 
authenticity of the documents filed {Kailask Nath Haidar v. Uma Nath 
Rat Haidar, ji W. R., 170). Receipts signed by the landlord’s agent, 
if shown to be authentic, are prima facie evidence of payment of rent, 
but not conclusive evidence {Amir Baksh v. Vtisuf AH, 22 W. R., 489). 

Effect of receipt of rent by reversioner.— The grant of a 
patni lease by a Hindu widow is not void but voidable, and the receipt 
of rent by the reversioner from the patnidar amoiinis to an election 
to treat the lease as valid. 7 *o prove that the receipt ought not to have 
that eflfect, the reversioner must adduce evidence on that point {Madku 
Sudan Singh v. Rookc, i C. W. N., 433 ; 25 Calr., 1 ; L.R., 24 I. A., 164). 

67- ( 1 ) Where a landlord admits that all rent pay- 

Tenant entiti- able bv a tenant to the end of the as[ri- 
charge or state- cultural year has been paid, the tenant 

men t of account , n , *11 • 

at dose of year, shall be entitled to receive from the 
landlord, free of charge, within three months after 
the end of the year, a receipt in full discharge of all 
rent falling due to the end of the year, signed by the 
landlord. 

(2) Where the landlord does not so admit, the 
tenant shall be entitled, on paying a fee of four annas, ^ 
to receive within three months after the end of the 
year a statement of account specifying the several 
particulars shown in the form of account given in 
Schedule II to this Act, or in such other form as 
may from time to time be prescribed by the Local 
Government either generally or for any particular 
local area or class of cases. 

13 
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(3) I The landlord shall prepare and retain a copy 
of the ^atement containing sinailar particulars. 

Extended to Orissa, (Not,, Sept., loth, 1891). 

By a notification, No. 377, L. R., dated 22nd January, 1894, published 
in the Calcutta Gazette of the 24th January, 1894, Part I , p, 83, the Local 
Government has under sub-seclion (2) prescribed a modified form of 
account for use in the Orissa division. 

58 . (1) If a landlord without reasonable cause 

„ , refuses or necflects to deliver to a tenant 

Ptinaltios and ^ ^ . 

fine for witii- a receipt containing the particulars pre- 

holding receipts ^ ^ c? 1. a ^ 

and atatomentfl scl'ibed bv sectioTi 5G for any rent paid 

of aceounti and . 

failing to keep bv the tenant, the tenant may, within 

counterparts. 

three months from the date of payment 
institute a sjiit to recover from him such penalty, not 
exceeding double the amount of value of that rent, 
as the Court thinks fit. 

(2) If a landlord without reasonable cause refuses 
or neglects to deliver to a tenant demanding the same 
either the receipt in full di.scharge or, if the tenant 9s 
not entitled to such a receipt, the statement of account 
for any year prescribed in section h7, the tenant may, 
within the next ensuing agricultural year, institute 
a suit to recover from him such penalty as the Court 
thinks fit, not exceeding double the aggregate amount 
or value of all rent paid by the tenant to the land- 
lord during the year for which the receipt or account 
should have been delivered 

Q (3) If a' landlord without rhasouable cause fails 
to prepare and ibetain a counterfoil dr copy of a receipt' 
or statement as required by either of the said sec- 
tions, he shall be punished with fine , Mrhioh may 
extend to fifty rupees. 
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Extended to Orissa, (Not., Sept, loth, 189^). Sub-section (i) and 
sub-section (3) have been extended to the Sonthal Parganas (Not., 
Mar, 1st 1904). ’ 

The sub-sections (3) to (8) in brackets which follow have been subs- 
tituted for sub-section (3) and added to the section by Act I, B.C., of 1907. 

[(3) If a landlord or his agent without reason- 
able cause fails to deliver to the tenant a receipt or 
statement, or to prepare and retain a counterfoil 
or copy of a receipt or statement, as required hy either 
of the said sections, such landlord or agent, as the 
case may be, shall be liable to a fine not exceeding 
fifty rupees, to be imposed, after summary inquiry. 
By the Collector. 

(4) The Collector may hold a summary inquiry 
under sub-section (3) cither on information received 
from a Revenue-officer within one year, or upon com- 
plaint of the party aggrieved made within three 
months, from the date of failure, or upon the report 
of a Civil Court. 

(5) Where, in any case instituted under sub- 
section (3), the Collector discharges any landlord or 
agent, and is satisfied that the complaint of the tenant 
on which the proceedings were instituted is false or 
vexatious, the Collector may, in his discretion, by his 
order of discharge, direct the tenant to pay to such 
landlord or agent such compensation, not exceeding 
fifty rupees as the Collector thinks fit. 

(6) An appeal shall lie to the Commissioner of 
the division against any order of the Collector im- 
posing a fine under sub-section (3) or awarding com- 
pensation^ under sub-section (5) ; and the orders 
passed by the Commissioner on such appeal shall, 
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subject to any order which may be passed on revision 
by the Board of Revenue, be final. 

(7) Any fine imposed or compensation awarded 
under this section may be recovered in the manner 
provided by any law for tiie time being in force for 
the recovery of a public demand. 

(8) For the purpose of an inquiry under this 
section,** the Collector shall have power to summon 
and enforce the attendance of witnesse.s and compel 
the production of documents in the same manner as is* 
provided in the case of a Court under the Code of 
Civil Procedure,] 

Sub-section (1).— The operation of section 58 is not limited to the 
case when the payment has been made by the registered tenant When 
a landlord receives rent fiom a person whose name has not been regis- 
tered, and thus recognizes him as his tenant, he renders himself liable 
to the penalty provided for in sec. 58, if he refuses to deliver a receipt 
without reasonable cause {Narcndto Chandro Lukiri v. Asmaiulla^ 1 
C. W. N., xix). 

Sub-section (3).— A Magistrate has jurisdiction to try a landlord 
for an act specified in s, 58 (3) in the same way as he would try a 
summons case {Emperor v. Ram Das, 9 C. W. N., 816). 

New sub-sections (3) to (8;. — The object of these new sub- 
sections is explained in the Notes on Clauses of the Bill as follows : 

“The provisions of tho Tenancy Act regarding the issue of proper rent- 
receipts by landlords are very generally disregarded in certain parts of the 
province. It is considered necessary to take more active measure to enforce 
them. At present, tho provisions of section 58 can only bo set in motion on 
the complaint of the tenant and are practically inoperative. It is proposed, 
therefore, to give the Collector power to take action on reports received 
from Revenue or Judicial officers, who will bo required to bring to tho 
Collector’e notice any breaches of the law which come to their knowledge. 
The power to require payment of compensation to the landlord will, it is 
hoped, to a large extent debar the bringing of false and vexatious complaints. 
In . cases where the complaint is substantiated, the Oollector should be 
empowered to award compensation to the tenant on tl|^ same scale 
as is provided in section 58 (1) and (2), and where compensation is so 
awarded by the Collector, the tenant should not be allowed to sue the 
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landlord in the Civil Court for any penalty. It is inadvisable ihat tenants 
should be able to obtain damages in two different Courts ; the amendments 
proposed will be sufficient to safeguard their rights and to secure 
obedience to the law.’’ 

In the report of the Select Committee on the Bill it is said 


We have modified considerably the changes which it was pro||^ed 
in the Bill to introduce into section 58 of the Act. The terms used in the 
sub-sections as drafted would practically render the failure to give a receipt 
a criminal offence, and this is generally objected to by the associations 
of landlords consulted. We have, therefore, removed the cause of objection 
by substituting a form of procedure closely akin to that prescribed by 
section 52 of the Bengal Survey Act, 1875, for the imposition of penalties, 
and by the Public Demands Recovery Act, 1895, for their recovery. The 
tenant must first prove that he received no receipt, and we do not consider 
it necessary to make any specific provision as to the burden of proof. We 
have struck out of the clause the provisions as to compensation to tenants. 
We fear that the prospect of this compensation would be a temptation to bring 
false oases. Further, we think that the provision requiring judicial officers to 
report oases of failure to grant receipts would bo generally disregarded, while 
the report by Revenue officers can best be prescribed by executive order. We 
have, therefore, omitted the last portion of the proposed sub-section (4), 
and in the same sub-section have proposed a time-limit within which inform- 
ation may be laid or complaint made. We consider that the }k)ard of 
Revenue should have power to revise any order under the section, and have 
made provision for this.” 


59. (1) 

Local Govern- 
ment to prepare 
forms of receipt 
and account. 


The Local Grovernnient shall cause to be 
prepared and kept for sale to landlords 
at all sub-divisional offices forms of 
receipts with counterfoils and of state- 


ments of account suitable for use under the foregoing 


sections. 


(2) The forms may be sold in books with the 
leaves consecutively, numbered or otherwise as the 
Local Government thinks lit. 

Extended to Orissa, (Not., Sept. loth, 1891). 

The use of the Government forms of receipt is not obligatory, 
(Government letter, No. 1542, T, R., dated 7th September, 1885, publish- 
ed in the supplement to the QazetH of the i6th Sept., 18S5, p. 

164S)., 
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60 . Where rent is due to the proprietor, 
manager or mortgagee 6f an estate, the 
receipt of the person registered undey 
the Land Registration Act, 1876, as 
proprietor, manager or mortgagee of 
that estate, or of his agent authorized in 
that behalf, shall be a sufficient discharge for the 
rent ; and the person liable for the rent shall not be 
entitled to plead in defence to a claim by the person 
so registered that the rent is due to any third person. 

But nothing in this section shall affect any remedy 
which any such third person may have against the 
registered proprietor, manager or mortgagee. 

Extended to Orissa, (Not., Sept. loth., 1891). 

Liand Begistration Act and rulings under it. -Section 78, 
Act VII of 1876 (B. C.), prescribes that “ no persori shall be bound to 
pay rent to any person claiming such rent as proprietor or manager of 
an estate 01 revenue-free property m respect of v^hich he is required by 
this Act to cause his name to be registered, or as mortgagee, unless the 
name of such claimant shall have been registered under this Act ; and 
no person, being liable to pay rent to two or more such proprietors, 
managers or mortgagees holding in common tenancy, shall be bound to 
pay to any one such proprietor, 11 anager or mortgagee more than the 
amount which bears the same proportion to the whole of such rent as the 
extent of the interest in respect of which such proprietor, manager or 
mortgagee is registered bears to the entire estate or revenue-free property.” 
Section 76 is to the effect that “the receipt of any proprietor, manager or 
mortgagee, whose name and the extent of whose interest is registered 
under this Act, shall afford full indemnity to any person paying rent to* 
such proprietor, manager or mortgagee.” Section 81 of the same Act, 
however, makes the provisions of these sections subject to “the condi- 
tions of any written contract” and to the right of “any person deeming 
himself to be entitled to any sum of money to recover such sum by due 
process of law from any other pe»-son who has received the same.” 
Before the passing of the Tenancy Act, it was held that registration 
upder Bengal Act VII of 1876 is not o||ly not conclusive proof, but no 
evidence at all, upon ttie question of the title of a proprietor 
50 registered, and that such registration does not relieve a 


Effect of re- 
ceipt by regis- 
tered proprie- 
tor, manager or 

rmn. O.) of 
1876. 


f i 
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plaintiff from proving his title to land claimed by him {Ram Bkmhan 
Makto V. Jebli Calc., 853). Further, entries made under Bengal 

Act VII of 1876 by the Collector recording the names of proprietors of 
revenue paying estates are not evidence under sec. 35 of the Evidence 
Act of the fact of proprietorship {Saraswaft Dasi v. Dkanpat Singhs 9 
Calc., 431 ; 12 C.L.R., 12) ; and the mere fact of a person being registered 
under the provisions of Bengal Act VII of 1876 as proprietor of laiil in 
respect of which he seeks to recover rent is not sufficient to entitle him to 
sue foe it {Ram Krishna Das v. Harain^ 9 Calc., 517 ; I2 C. L. R., 141), 
The present law. — The provisions of this [Section are more 
stringent than tiiose of the Land Registration Act. No person claiming 
as a proprietor can recover rent from a tenant unless hi$ name has been 
registered under the Land Registration Act. It is immaterial how the 
transfer of proprietorship has been effected, whether it is a case of 
transfer by purchase or a case ot tran'^fer by succession. Every person 
succeeding to the proprietary right in any estate must apply for registra- 
tion of his name {Panak Lai Mandar v. Thakur Prasad Singh^ 25 Calc., 
717). It is enough for a proprietor to be registered in one district. If 
part of his estate is transferred to another district, his suit for rent should 
not be dismissed because his name has not been registered in that district 
also {Surendra Narain Singh v.Jai Nath Das^ 1 C. W. N., civ). When, 
a number of tenants collect rent jointly, the fact that one of them 
alone has got his name registered under the Land Registration 
Act in respect of his share does not entitle him to recover his share of 
the rent separately (Rampad Singh v. Ramdas Pandi, t C. W. N., 
ccxlv). The second clause of the section practically precludes a 
defendant from impugning the title of a proprietor, manager or mortgagee, 
whose name has been registered as such under the Land Registration 
Act. It would seem that he cannot do so, even if he pays into Court the 
amount admitted to be due under the provisions of sec. 149 of this Act. 
It has, therefore, been held that a tenant cannot deny the right of a 
registered proprietor to distrain, and plead payment of rent to a third 
person whose name is not registered {Hanuman Ahir v. Govinda 
Kuar^ i C. W. N., 318). So, too, he cannot, as a defence to a suit 
by a registered jfroprietor for rent, plead that the rent Is due to a 
mortgagee to whom the landlord has assigned a part of his interest, 
but whose name has , not been registered {Hem Chandra Misri v. 
Smrindro Mohan Tagore, 5 C. W. N., 482)- However, in one case, 
Durga Das Hazra v. Samash Akon, (4 C. W. N., 606), it has been ruled 
that when a tenant in good faith and under the reasonable belief that the 
land held by him was included ifi the estate of a third person, attorned 
to him four years prior to the suit, this bad the effect of dispossessing 
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the plaintiff and of rendering the provisions of this section inapplicable ; 
so that fhe tenant was not estopped from pleading that the rent was due 
to a thirtl person, notwithstanding that the plaintiff was the registered 
proprietor. But it is only the registered proprietor who can claim the 
benefit of this section. His lessee cannot {Mahomed Maskar v. Kadir 
II C. W. N., cxxviii), A tenant cannot plead as a defence to a claim for 
renf that it is due to a mortgagee to whom the landlord has assigned a 
part of his interest, but whose name has not been registered {Hem 
Chandra Mtsri v. Sourindro Mohan Tagore^ 5 C. W. N., 482), In a 
suit brought for Vent by a registered proprietor, the defendant cannot 
plead that the plaintiff is a benamdar {Sadhu Charan^ Pal v. Radhika 
Mohan Rai^ 8 C. W. N., 695). 

Registration when required. ~ A person appointed to be manager 
of an estate under section 95 of this Act must have his name registered 
under the provisions of the Land Registration Act, before he can recover 
rent from the tenants of the estate of which he has been appointed 
manager {Mahbul Ali Chaudhri v. Girish CJumdra Kundu^ 22 Calc., 634). 
So also must a person who is an administrator and as such the 
representative of a deceased proprietor of an estate, and lcg.il owner of 
his property {McIntosh v. Jharu Mollah, 22 Calc., 454). 

When not required.— A Receiver appointed by a Court and 
suing as such to get in arrears which accrued during the life-time of a 
deceased registered proprietor is not required to be registered before 
being entitled to sue {Belchambers v. Hussan All Mirsa^ 2 C. W. N,, 
493). When a mortgagee had got his name registered as such under sec. 
44 of the Land Registration Act and sued for rent, alleging that the right 
of redemption of the mortgagor had been extinguished by limitation, 
it was pleaded that in these circumstances the plaintiff was not entitled 
to sue, as he had not registered his name as proprietor. But it was held 
he was entitled to sue as mortgagee till the fact of the redemption of the 
mortgage was noted in the General Register under sec. 26 of the Act, 
and that so long as his name continued on the register, a receipt granted 
by the mortgagor proprietor did not operate as a valid discharge under 
sec. 78 of the Land Registration Act or sec. 60 of the Tenancy Act 
{Sundar Das v. Charitter Rai) i C. W. N., clxiii). In a suit for enhance- 
ment brought by a zar4~peshgi ihikadar on the ground that the defend- 
ant paid at a rate lower than the prevailing rent, it was held that the 
suit was for the declaration of enhanced rates payable in future and was 
therefore not affected by the provisions of this section or of sec. 78, Act 
of Ram V. .Sco Charm Mund^r^ I C, W, 
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A soil for rent accruing due partly during the lifetime of a registered 
proprietor and partly after his death was brought by his representatives ; 
the defence was that the suit was not maintainable, as the plaintiffs were 
not registered proprietors and bad no certificate under the Succession 
Certificate Act. Held^ that sec, 78 of the Land Registration Act is not a 
bar to the realization of rent accruing due during the lifetime of the 
registered proprietor, but a suit for rent accruing due after the death 
of the registered proprietor is not maintainable by his representatives, 
without having their names registered under the Land Registration Act. 
Held^ also, that rent is not a “debt” within the meaning of sec. 4 of the 
Succession Certificate Act, and, therefore, np succession certificate is 
necessary {^Nagendra Nath Basu v. Saiodal Basini Basu^ 26 Calc., 536 ; 
3 C. W. N., 294. See also Pramada Sundari Debt v. Kanai Lai Saha^ 
27 Calc., 178). 

The provisions of this section and those of section 78 of the Land 
Registration Act do not apply to a patnidar^ and when a zamindar 
purchases a patm\ the patni interest does not merge in the proprietary 
interest so as to make these provisions applicable {Jibanti Nath Khan v. 
Gokul Chandra Chaudkri\ 19 Calc., 760). A patntdar or tjaradar \s 
not proprietor of an interest in an estate within the meaning of the Land 
Registration Act. It is not necessary, therefore, for a patnidar or 
ijaradar to register his name under the Act to entitle him to sue for rent 
{.SukuruUa Kazi v, Barna Sundari Dasiy 24 Calc., 404). So also in the 
case of the lessee of the registered proprietor {Mahomed Muzahar v. 
Alia Beway 3 C. L. J., 93 «), or to the assignee of a proprietor whose name 
has not been registered [Sarafat Hossain v. Tarini Prasad Dobeyy ii C. 
W, 141). But see Hem Chandra Misri v. Sour indr a Mohan Tagore, 
5"C. W, N., 482, ante p. 200). Sec. 42 of the Act has no application to the 
case of a co-sharer who by an amicable arrangement with the other co- 
sharers has been placed in possession of a larger than his registered 
share in some mauzahs, or of a less share or of no share in others. When 
the total interest which he bolds in all the mauzahs represents his 
registered interest in the whole estate, and when the raiyats have 
acquiesced in the arrangement and paid rents in accordance therewith 
for several years prior to the period for which rents in the suit are claimed, 
held, that they cannot rely on sec. 78 to dispute the landlord’s right to 
recover rent in accordance with that arrangement. (Paresh Mani Dasya 
V. Nabo Kishor Lahiri, E C. W. N., 193). 

Registratioa before decree Bufftoient— U was at first held 
that a tenant is not bound to pay rent to a person merely claiming as 
proprietor, and that such a person cannot sue the tenant for rent unless 
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I hia n^me.bas been actually registered under Act VII, 6. of 1876. 
A tneiie application to be registered, it was said, is not sufficient for the 
purpose, and the registration must have been effected before the of 
the siiSt. Registration before the pendency of the suit is ne<|^sary 
and registration before the decree, if made, is of no avail {Surja 
Kanih Acharji v. Hemanta Kumari Devi, i6 Calc., 706 ; Dharanidhar 
Sen v, IVajidunnissa, 16 Calc., 708). But the matter was reconsidered 
in the case of Alimudin Khan v. Him Lai Sen^ (23 Calc., 87), in which 
the plaintiff sued the defendants in the Calcutta Small Cause Court 
for arrears of rent of certain premises in Calcutta without having 
previously caused his name to be registered under Bengal Act ^VI I of 
[876, but at the first hearing he produced the certificate of registration 
which he had obtained since bringing the suit. The case was ultimately 
referred to a Full Bench, to which two questions were propounded w., 

■! (i) whether the suit as brought by the plaintiff, an unregistered proprietor, 

; should be dismissed, or whether a certificate of the plaintiff having leen 
' registered as proprietor under the Land Registration Act having been 
: produced when the suit came on for trial, the trial could proceed ; (2) was 
, the case of Dharanidhar Sen v. IVajidunnissa^ 16 Calc., 708, rightly 
; decided? It was held by a majority of the Bench that the certificate of 
I registration having been produced when the suit came on for trial, the 
j trial cculd proceed. The Bench differed as to the second question, 
Petheram C. J., and Beverley, J., who were in the minority, holding 
that the case of Dharanidhar Sen v. Wajidunnissa bad been rightly 
decided, Norris, J.,“that it had been wrongly decided, and Prinsep and 
Ghosh, JJ., holding that the case being a mofussil case governed by and 
possibly decided with regard to the Bengal Tenancy Act, the question 
whether it was or was not rightly decided had no bearing on a case like 
the piesent brought in the Calcutta Small Cause Court and relating to 
property in Calcutta, where the Bengal Tenancy Act was not applicable. 
This was followed in Hari Krishna Das v. Brindaban Shaha^ (i C. W. 
N*, 712), which was a mofussil case, and in which it was held that a suit 
for arrears of rent should not be dismissed for want of registration of 
the plaintiff’s name at the time the suit is brought, and that it^is sufficient 
if his name is registered before the decree is made. The same rule was 
laid down m Belchambers v. Hussan Ali Mirza^ (2 C. W. N., 493), and 
\n Abdul Khair v. Meher AIL 26 Calc., 712 ; 3 C. W. N., 381) : so that 
i\\e cases ol Surja Kanih Ackarji v. Hemanta Kumari Devi and 
Dharanidhar Sen v. Wajidunnissa, though not expressly overruled by 
the Full B<aich decision in AHmudm Khan v. Hira Lai Sen are 
practically set aside. But actual registration of name is Accessary to 
enable a person to rent ; a mere order of the Civil Court for 
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registration is not sufficient ( C^a Mohan Tkakut v. Bideshi Rai^ 5 C. 
W. N., 360). 

Penalty for non-registration.— II some of several joint landlords 
get their names registered under the Land Registration Act in respect of 
fractional shares^ all the landlords may sue jointly for the entire rent, 
but will get a decree for a share of the rent proportionate to the share in 
respect of which their names are registered. The penalty for non- 
registration under sec. 78 of the Land Registration Act is the forfeiti^ire, 
not of the whole rent, but of the rent of the share in regard to which 
the landlord is unregistered {Nil Madhab Patra v. Iskan Chandra 
Sinhuy 25 Calc., 787 ; 2 C. W. N., 600). 

Deposit ofrenty'^ 

Deposit of rent. 61. (1) In any of the following 

Ap^ication to cases, namely : — 

deposit rent in . ’ 

(a) when a tenant tenders money on 
account of rent and the landlord refuses to 
receive it or refuses to grant a receipt for ib ; 
(6) when a tenant bound to pay money on account 
of rent has reason to believe, owing to a 
tender having been refused or a receipt 
withheld on a previous occasion, that the 
person to whom his rent is payable will not 
be willing to receive it and to grant him a 
receipt for it ; 

( 0 ) when the rent is payable to co-sharers jointly, 
and the tenant is unable to obtain the joint 
receipt of the co-sharers for the money, 
and no person has been empowered to 
receive the rent on their behalf ? or 
(d) when the tenant entertains a hona fide doubt 
as to who is entitled to receive the rent, 
the tenant may present to the Court having juris- 
diction to entertain a suit for the rent of his tenure 

(1) Sy XX of 188$,; Hbt oiMimticai of 61 to 64 wm |K)ot{>oned to lot, Foby„ 188^. 

nofo, p. 4. , 
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or holding an application in writing for permission to 
deposit in the Court the full amount of the money 
then due. 

(2) The application shall contain a statement of 
the grounds on which it is made ; shall state — 

in eases (a) and (b), the name of the person to 
whose credit the deposit is to be entered, 

in ease (c), the names of the sharers to whom the 
rent is due, or of so many of them as the 
tenant may be able to specify, and 
' in case (d), the names of tlie person to whom the 
rent was last paid and of the person or 
persons now claiming it ; 

shall be signed and verified, in the manner pre- 
sciabed in section 52 of the Code of Civil 

XIV of 1882 . TT, , , , , , 

Procedure, by the tenant, or, where he 
is not personally cognizant of the facts of the case, 
by some person so cognizant ; and shall be accom- 
panied by a fee of .such amount as the Local Govern- 
ment, from time to time, by rule, directs. 

Extended to Onssa, (Not., Sept., loth, 1891). 

Tender olP rent when valid.— A raiyat’s tender of rent to be valid 
must be made at the proper place and to a person authorised to receive 
the same (/sA/rn Chandra Rat v. Ahsanuilahy 16 W. R., 79). Tenants 
who have been in the habit of depositing in Court the rent due to a land- 
lord in his sole name are not justified, without receiving notice or order 
to that effect, in making the deposit in the joint names of tl?at landlord 
and another {Rd^ney v. A/ubo Kumar Mu^diurji^ 24 W. R., 128). A mis- 
take in the name of the taluk at the time of making the tender is immater- 
ial, especially when there is no doubt that the taluhdar is aware of the 
tci^der »being made {Uma Cham Rett^. Hart Prasad Misra^ 10 W. R., 
roi). !t may be added that in order to make a tender of money in pay- 
ment valid there must be an actual production of money, unless the per- 
son to whom the tender is made expressly or impliedly dispenses with 
such production, The offer of payment must also be unconditional 
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(Cbnningham and Shephard’s Contract Act, pp. i66, 167, 5th edit). 
Deposit of rent under s. 61 must be treated as equivalent to part pay- 
ment {Atul Krishna Ghose v. Wripendra Narain GhosCy I C. L. J., 114). 
A deposit of rent may be made by a tenant of basiu land, whd is a raiyat 
of the village, allh^ough under a different landlord {Pratap Chandra Das 
V. Biseswar Paramaniky 9 C. W. N., 416). 

When rent was tendered to plaintiff's am-mukhfar, but plaintiff refused 
to receive it, the defendant was held liable to pay interest, as he had not 
followed the procedure prescribed by s. 61 {Rans^^/i Singha v. Bhagabati 
Charan Rai^ 7 C. W. N., 720). See also S. A. No. ri 16 of 1903, decided by 
Pratt and Mitra, JJ. on the 25th November 1904. But in Jagat Tarini 
Dasi V. Nohogopal Chakiy 34 Calc. 305, 5 C. L. J., 270, it has been laid 
down that a valid tender, which has been improperly refused, but which 
is kept good, though it does not extinguish the indebtedness, stops the 
running of interest after the tender.O) 

Fees leviable on applications to deposit rent.— The rule 
framed by Government as to the fees to be levied under sub-section (2; 
will be found in rule 5, chap. VII of ihe rules under the Tenancy Act, 
and is as follows : — “ For deposits of rent under section 61 (2), 4 annas 
for every such deposit of Rs. 25 or less, with an additional 4 annas for 
every Rs. 25 or part of Rs. 25 in excess : provided that in no case shall 
the fee exceed the sum of Rs. 5.” 

By notification of the Government of India, No. 4650 of the loth 
September, 1889, it h^ been declared that 

“ the proper fee to be charged on an application to deposit in any Court 
rent not exceeding the sum of fifteen rupees, shall bo as follows If the 
amount deposited does not exceed Rs. 2-8, one anna ; if the amount deposited 
exceeds Rs. 2-8, but does not exceed Rs. 5, two annas ; # the amount 
deposited exceeds Rs, 5, bub does not exceed Rs. 10, four annas *, if the amount 
deposited exceeds Rs. 10, but does nob exceed Rs. Ifi six annas ; provided 
that no fee shall be ohargeable on an application to deposit rent in respect of, , 
which a fee is chargeable under any rule framed under sub-section (2) of 
section 61 of the Bengal Tenancy Act, VIII of 1 880. (See High Court’s 

General Rules and Circular Orders, Civil, Chap. II, Part IV, rule 9, p. 78). 

Limitation.— Co-sharer landl jrds being jointly and severally 
entitled to the rent, the service of notice of the deposit of rent on any one 
of them under sec. 6( will not reduce the period of limitation to six 

ri) The cun'ontucflA of this declsioti is now under the consideration of a Full Bench. 

(2) The only feos remitted by tho Oov^ern^nont of India in oonnectiou with applications 
for the depoEit of rent are those on applications In rOHUect of which fees have already 
paid under section 61 (2) of tho Hei«al Tenaucy Act, VI II of 18S6, in accordance with the 
notification of the Government of Bei^, dated Slst December, 1680. (High Court's G. D., 

. No. 1 of 11th January, 1894). 
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mooths under art. i (a) of sch. Ill (Xujf Chand Makton v. Gudar Sin^^ 
19 Calc., 483 ; 6 C. W. N., 15). 


«%J1) If it appears to the Court to which an 
Beceipt iirADt- application is made under the last 

ed by Ooart for « . • . * i • a • 

rent iiepoaiced foregoing section that the applicant is 
entitled under that section to deposit 
the rent, it shall receive the rent and give a receipt 
for it under the seal of the Court. 


(2) A receipt given under this section shall 
operate as an acquittance for the amount of the rent 
payable by the tenant and deposited as aforesaid, in 
the same manner and to the same extent as if that 


amount of rent had been received — 


in cases (a) and (6) of the last foregoing section, 
by the person specified in the application as 
the person to whose credit the deposit was to 
be entered ; 

in case (c) of that section, by the co-sharers to 
whom the rent is due ; and 
in case (d) of that section, by the person entitled 
to the rent. 


ExtendedIO Orissa, (Not., Sept, toth, i?9i). 

Deposit when valid.— Section 61 apparently only contemplates 
the deposit of a money rent and not of a rent payable in kind; Under 
jAct VI of 1862, it was held that a deposit of rent contemplated by that 
"Act must be one of rent which has become due, and that the deposit 
cannot be made before the rent is due {Jiban Mandar v. TaramAni 
Kumuari, 6 W. R., Act X, 99). Under the old law, too, it was held that 
a deposit of rent could only be made by a registered tenant {J>uli Chand 
V. Mehtr Chand Baku, 8 W. R., 138) ; but there is no provision in this Act 
requiring occupancy raiyats and raiyatS'Uf an inferior status to register 
their names in the landlord’s serishtah. Under the present Act it has 
been ruled that a deposit of rent, though not made by the tenant him- 
self but by a transferee on his behalf, is a valid deposit under sec. 61 
(Bihari Lai Mukhurji v. Basarai Mandal, 25 Calc., 389). 
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SubHieotion (1). Du^y of Oourt.— would appear upon ^ con- 
sideration of these two sections (61 and 62) that if a verified application 
is made to the Court, and if it contains the grounds under which an 
application under s. 61 is authorized to be made add if it also contains 
the particulars which must be mentioned, the Court is bound to receive 
the rent and give a receipt to the tenant. The Court is not authorized 
at this stage of the proceeding, or at any subsequent stage, to enter into 
a judicial enquiry as to whether sufficient grounds in law exist entitling 

the tenant to make the deposit It will be observed that there is ho 

machinery provided for the Court to enter into a judicial enquiry in con- 
nection with the matter of the deposit, ndr is there any provision entitling 

the zamindar to come in and to be heard upon the subject The 

words ‘the full amount of the money then due’ in sec. 61, and ‘ the amount 
of the rent payable by the tenant’ in s. 62, have no relation whatsoever 
to the amount of rent justly payable, but only to such rent due and 
payable. It is entirely at the option of the zamindar either to receive the 
rent deposited or not, just as he pleases. He may, if he objects to the 
amount of rent payable by the tenant for his holding, bring a suit under 
sec. 158 of the Act to have that matter determined, or he may bring 
a suit for the recovery of the whole of the arrear of rent due to him up 
tq the date of deposit within 6 months of the date of the service of the 
notice upon him, disregarding altogether the deposit made by the 
tenant ; and if in that suit it be proved that the tenant had without 
reasonable or probable cause neglected or refused to pay the amount of 
rent due to the zamindar^ the Court might award to him damages and 
costs in addition to the rent. But if, on the other hand, it appears that 
the suit of the zamindar was without reasonable or probable cause, the 
Court might award the tenant damages as against the landlord. Upon 
these considerations it seems to us clear that when a deposit is made by 
a tenant, and the Court grants him a receipt, the zamindar cannot in any 
way be prejudiced, and that the tenant makes such a deposit at his own 
risk” {Sridhar Rai v. Rameswar Singh^ 15 Calc., 166). 

Sub-seotion (2). A deposit of rent operates as an acquit- 
tance.— When a tenant entertains a bo?ia fide doubt as to who is en- 
titled to receive his rent, and deposits it in Court undier the provisions 
of this section, his deposit operates as an acquittance, and when such 
a deposit is proved as a defence to a suit for rent, the suit should be 
dismissed, and when the defendant is not to blame for the litigation, 
he is entitled to his co«s {Stalkartt v. Guru Das Kundu^ 21 Calc., 680). 
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63 . (1) The Court receiving the deposit shall 

forthwith cause to be affixed in a conspi- 

Notifioation of , . i i j. i j.* 

receipt of de- cuous place at the Court- house a noti- 
ficatfon of the receipt thereof, containing 
a statement of all material particulars. 

(2) If the amount of the deposit is not paid away 
under the next following section, within the period of 
fifte en days next folloiving the data on which the 
notification is so affixed, the Court shall forthwith — 
in cases (a) and (Z>) of section 6 1 , cause a notice of 
the receipt of the deposit to be served, free 
of charge, on the person specified in the 
application as the person to whose credit 
the deposit was to be entered ; 
in case (c) of that section, cause a notice of the 
receipt of the deposit to be posted at the 
. landlord’s village-office or in some conspicu- 
ous place in the village in which the hold- 
ing is situate ; and 

in case (c?) of that section, cause a like notice to be 
served, free of charge, on every person who 
it has reason to believe claims or is entitled 


to the deposit. 

Extended to Orissa, (Not, Sept loth, 1891). 

Service of notice. —The local Government has framed the 
following rule for the service of notices under this section “Incases (a), 
(^) and (<f) of section 61 herein referred to, the notice of the receipt of the 
deposit shall be served by forwawling the notice b^ post in a letter regis- 
tered under E^art III of the Indian Post Office Act, 1866, or, where the 
Court may deem it necessary, in the manner prescribed for the service of 
a summons on a defendant under the Code of Procedure.” (See 

rule 5, chap. V of the Government rules under the Tenancy Act). 

X 4 xnitation. —A suit for arrears of rent which fell due before a 
deposit was made under sec. 61 on account of the rent of the same hold- 
ing must be brought within six months of the date of service of the notice 
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of the deposit [Sc k 111. Part i, art, 2 (^] But in a case under Act VI 
of 1862, in which a zamtndar had sold a for arrears of rent due 
for J224, and the ^atnidar sued for the reversal of the sale and dej^sited 
the rent for 1225, and the zamindar on the reversal of the sale of the 
/cjs/w sued for the rent of 1224 and was met with the objection that the 
suit should have been brought within six months from the date of the 
deposit of the rent of 1225, it was held that the zamindar was entitled 
to recover, as he could not sue for the rent of 1234, until the sale caused 
by him for realizing those rents had been reversed {Mahomed Shukur- 
ullah V. Rumya Bibi, 7 W. R , 487). Notice of deposit under s. 63 does 
not give a fresh and independent cause of action in respect of the balance 
then due (Aiul Krishna Ghosh v. Nripendra Narain Ghosh, i C. L. J., 

1 14). 

64 . (l) The Court may pay the amount of the 

Payment orre- deposit to any persoD appearing to it 
fund of deposit. be entitled to the same, or may, if 

it thinks fit, retain the amount pending the decision of 
a Civil Court as to the person so entitled* 

(2) The payment may, if the Local Government 
so direct, be made by postal money-order. 

(3) If no payment is made under this section 
before the expiration of three years from the date on 
which a deposit is made, the amount deposited may, 
in the absence of any order of a Civil Court to the 
contrary, be repaid to the depositor upon his applica- 
tion and on his returning the receipt given by the 
Court with which the rent was deposited. 

(4) No suit or other proceeding shall be institut- 
ed against the Secretary of State for India in Coun- 
cil, or against any officer of the Government, in 
respect of anything done by a Court receiving a de^ 
posit under the foregoing sections ; but nothing in 
this section shall prevent any person entitled to re- 
ceive the amount of any such deposit from recovering 

14 ' 
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the sa&e from a person to whom it has been paid 
un4$r Ihis section. *'■ 

Extended to Orissa, Sep. loth, rSgi). 

Effect of withdrawal of deposit of rent by landlord.— In 
a suit decided by the Privy Council^ in winch a pa/nuiar deposited two 
years* rent under this Acr, and the rent was vvith drawn by the landlord 
by a petitibn, stating that “ my tenant had deposited Rs. 1,043 rent due 
to me,” it was held that by such action the landlord must be regarded 
as having elected to recognize and confirm the p^tni tenure {Madhu 
Sudan Sin^h v. Rooke^ 25 Calc., i ; 1 C. W. N., 433 ; ,R., 24 I. A., 164). 

The mere deposit of rent in the Collector’s office by th^ purchaser of an 
under-tenure in his own name and that of the registered tenant is ft9t 
sufficient notice to the samindar of such purchase, nor is the mere accep- 
tance by the zatnindar of rent so paid an acknowledgment on his part of 
the purchaser as his under-tenant ; but it is otherwise when there is ac- 
ceptance with nonce, notwithstanding that the transfer his not been re- 
gistered (Mritan Jai Sm^kar v. Gopal Chandra Sarkar, 2 B L. K. A. C., 
J3IJ 10 W, R., 466). 


Sub-seotion (2). — No rule lias as yet been made by the Local 
Government for the payment of deposits of vent by postal money-order. 


Court- fee leviable on applications for the payment and 
return of deposits of rent.— The Government of India by its Notifi- 
cation, No. 4650 of the loth September, 1889, has remitted all fees payable 
under clause (a), para (4) and clause (h), para. 2 of art. i, Sch. II of the 
Court Fees Act, on applications for the payment of deposit of rent in 
which the deposit does not exceed Rs. 25, and the application is made 
within three months of the dace on which the deposit first became 
payable to the applic mt, (High Court’s Gener il Rules and Circular 
Orders, Civil, Chap. II, Pait IV, rule 9, A (10), p. 78). But when 
the deposit exceeds Rs. 25, but is less than Ks. 50, or when the 
deposit exceeds Rs. 25, but the. application has not been made within 
three, months of the date on which the deposit became payable, the applic 
cation foy, payment or for the return of the deposit will, if presented to 
a Civil Court of original jurisdiction, be subject to a fee of i anna under 
para. 4 , cl. («), art. i, Sched. II, A t VII of 1870. When tKe ileposit 
amounts to or exceeds Rs. 50, and in all cases in which the application 
is made to a principal Civil Court of original jurisdiction, the application 
for the payntent or return.of the deposit wilt be subject to a Court-fee 
duty of S annas, un ler para. 3. cl. (h), an. i, Sched. 2, Act Vil of 1870. 
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Arr&ars of rent. 


66. Where a tenant is a permanent tenure-hoWer, 


Arrtars of rent. 
Liability to sale 
for arrears in 
case of perma- 
ment tenure, 
holding at fixed 
rates or occu- 
ptnoy-holding. 


a raiyat holding at fixed rates or an oo> 
cupaney-raiyat, he shall not^be liable to 
ejectment for arrears of rent, but his 
tenure or holding shall be liable t o sa le 
in execution of a decree for the rent 


thereof, and the rent shall be a first charge thereon. 


Extended to Orissa, (Not., Sept. loth., 1891). 

^ Former law. — U nder the former law, a permanent tenure-holder 
could not be ejected for arrears of rent, unless there was a condition to 
this effect in {fiahirnm Das v. Jatrendra Nath MaUtk^ i<) W. 

R., 349 ; Mumiaz Bihi v. Girish Chandra Chaudhurt\ 22 W. R,, 376). 
But he could always protect himself from ejectment by paying up the 
arrears de''rrf‘;i within 15 days of th=; due of the decree {/an AH 
Chaiidhri v. Nityanand Ba^Uy 10 W. R., F B., 12 ; Manila Sahai v. Ram 
Raian Neogt, (i W. R,, 201; Dull Ckand Meher Chand Sahu, tz 
B. L. R , 439 ; Matkur Mohun Pal v. Ram TmI BasUy 4 C. L. R,, 
469; Mahomed Amir v. Pnag Singh, 7 Calc., 566; Dull Ckand 
V. Raj Kiskor, 9 Calc., 88). If there was no clause to this effect 
in his lease, and the tenure was transferable by the title deeds or 
the custon of the country, the landlord could only sell it (sec. 105 of 
ActXof 1859 ; sec. 4, Act VIII, B C., of 1865; sec. 59, Act VIII, 
13 . C., of 1869). All farmer? and leas'*diolde s, not having a permanent 
transferable interest in the dand, and all raiyats could be ejected for 
non-payment of rent (sees. 21 & 22, Act X of 1859 ; and 22 and 23, Act 
yi 11 , B. C., of 1869). The High Court, however, in v. 

Aina Bewa, (8 Calc., 675 ; 10 C. L. R., 399), ruled that the provisions of 
sec. 59 of Act VIII, B. C , of 1869 applied to any tenure, which was 
transferable by sale; so thit a landlord who had a decree for arrears 
of rent against a raiyai with a transferable jote, could not eject him, 
but could only sell the holding. This was followed in v. 
Fausdar Misra, (10 Calc., 547), though Mitter J., in this case expressed 
a doubt as 19 the correctness of this ruling. 

Present law.— Under the terms of this section, permanent tenure- 
holders, raiyats holding at fixed rates and occupancy raiyats cannot be 
ejected merely on the ground of arrears of rent. They can be ejected 
only on the grounds specified in secs, 10, r# and 25 and they cannot con- 
tract themselves out of the provisions of this section, even though secs. 
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178 and 179 are inapplicable {Saman/ Rad/i.ickaran v. An inta Prasad^ 
4 L. J«, 5^^), Only non-occupincy r.iiyats a id iinder-raiyats can 
now be ejected for arrears of rent. Hat the tenures and holdings of ten- 
ants of the first three classes can be sold in execution of decrees for 
arrears of rent, and the rent is a first charge upon them. But this can 
only be done by a person who is a landlord at the time of the sale. 
For, if a landlord, after obtaining a decree for arrears of rent, 
against a saleable tenure loses his interest in the estate, he cannot 
bring the defaulting tenure itself to sale in execution of a decree 
for arrears (Hem Ckandra Bhanja v. Mon Mohini Dasi^ 3 C. W. N., 
604 ] but a different view was taken in Cku/rafiaf Slngk v. Gopi Chand 
Botkra^ 26 Calc., pp. 757, 760). The decision in Hem Chandra Bhanja 
V. Mon Mohini Dasi has now baen overruled by a Full Bench jn 
Kketra Pal Singh Kritartham iyl Dasi^ Calc., 566; 10 C. W. N., 
547 ; 3 C. L. J,, 470,) in which it has been decided that, if at a lime when 
a suit for rent is instituted, and a decree is made, the plaintiff is still the 
landlord, the fact that subsequently he sells his landlord’s interest does 
not prevent him from obtaining the benefit of sec. 65 of bringing to sale 
the tenure or holding in execution of such decree, the rent continuing as 
a first charge thereon. Section 65 applies to patni taluks (Piari 
Mohan Mukhurji v. Ram Chandra Bosu^ 6 C.W.N., Ixxxviii). 

Rent a first charge on tenures and holdings.— In several 
cases under the former law it was held that a sale held in execution of a 
decree for rent should have priority over a sale held in execution of a 
decree of the Civil Court (Khubari Rai v. Raghiibar Rii, 2 W. R., 131 ; 
Gopal Mandal v. Subhu.ira Boislabj 5 W. R., 205 / Safanmnissa v. 
Sari Dhopu 8 W. R , 384 ; Sadhan Chandra Basil v. Guru Charan Basu, 
15 W, R., 99). In other cases toe contrary was held [Franbandhu Sarkar 
yf, Sarbasundari Debi.iW. L. R., A. C., 52, (note); 10 W. R., 434; 
Ram Baksk Ckatlungia v Hriioymanl Debi^ 10 W. R., 446 ; 
nand Thakur v. Paresnion /hr, 13 W. R., 449; Samiraddin v. 
Harisk Chandra Karmokar^ 3 B. L. R , A. C., 49 ; 13 W. R., 451, note ; 
Daulat Ghtisi Chaudkri v. Manwar, 15 \V. R., 341; Wahid AH 
Sadik Alh 17 . R., 4*7)- In Tirthanand Thakur si. Puresmon Jha 

(13 W. R., 449), it was said that the produce of the land is by law (sec. 
112, Act X of 1859) hypothecated for the rent payable in respect thereof, 
but not the land itself. The,^e conflicting decisions were all considered 
by a Full Bench in Sham Chand Kundu v. Brajanath Pal (21 W. R., 94 ; 
12 B. L. R., 484), in which it was laid down that a samindar who had 
obtained a decree for arrears of rent of a transferable tenure was entitled 
ro sell the tenure, and a person who had obtained a transfer of such 
tcnurci which he had not registered, and could not show a sufficient 
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r«asoi for nr)t reg-jsteriag, was baund by the sale, and could not setup a 
a title which he had acquired by a previous sale. This was followed in 
Rash Bihar i Brinfiopadhya v* Pian Mohan Mukhurji (4 Calc., 346), in 
which it was ruled that a decree for rent obtained by a landlord ^gainst 
his registered tenant rendered the tenure comprised in the decree liable 
for sale, although such tenure had passed into other hands than those 
of the judgment-debtor, and in Chandra Narain Singh v. Krishna Chand 
Golicka (9 Calc., 855), in which a decree for arrears of rent of an under- 
tenure had bisn obtained ag mist a tenant who became an insolvent, 
when the whole te^jure became vested in the Oflficial Assignee. On an 
application being made under secs. 59 and 60 of the Rent Law, (Beng. 
Act VIII of 1869), for an order that the tenure should be sold for its own 
arrears, this was objected to by the Official Assignee, who contended that 
the decree-holder’s only right was to prove in the insolvency for the 
amount of his debt ; but it was held that whether the arrears became due 
before or after the insolvency of the judgment-debtor, the decree-holder 
was entitled to sell the tenure in e.^ecution of his decree. 

Now, hbwever, it is clear from the last clause of this section that f- 
whenever a tenure or holding is sold otherwise than in execution of a * 
decree for arrears of rent, it is sold subject to the lien of the landlord on ^ 
it for any rent due at the time of sale. The landlord is, therefore, in the f 
position of a first mortgagee as far as the rent is concerned (Temw* • 
Prasad Rat v. Narain Kumari Dehi^jy Calc., 301). But the purchaser 
is not personally liable for the rent which fell due before the date of his 
purchase (Jo^emaya Dasl v. Girindra Nath Mukhurji^ 4 C. W. N., 590)* 
So, when a tenure is sold in execution of a mortgage decree, the pur- 
chaser takes it subject to the liability for the rent which had accrued due 
in respect thereof at the time of its purchase {Maharani Dasya v. 
//arendro Lai Rat, i C. W. N., 45S). But the case is diflferent when the 
tenure or holding is sold m execution of a decree for arrears of rent, for 
in this case it passes to the purchaser free of all liability for the rent, 
which had accrued due prior 10 the date of sale. This was decided in 
Fais Rahman v. Ram Sukh Bajpai, (21 Calc., 169), in which it said that 
“rent falling due during the time that a tenure belongs to any particular 
tenure-holder is a first charge on the tenure only so long as it is his, and 
has not been sold for arrears of rent. This, we think, is made clear beyond 
doubt by clause (c) of section 169, which enacts that if any surplus 
remains of the proceeds realized by the sale of a tenure in execution of a 
decree for arrears of rent, after satisfying that decree, any rent falling due 
between the date of the suit in which thedeciee was passed and the date of 
sale shall be paid therefrom to the decree-holder. This provision of the 
law* evidently shows that the Legislature intended that the charge in 
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respect of tjiny rent falling due between the date of suit and the date of 
sate in satis^ction of the decree passed therein, shall be transferred from 
the tenure to its sale proceeds, and that the tenure shall pass to the pur- 
chaser at a sale for arrears of rent free of all liability created upon it by the 
default of the previous holders.*’ Further, ‘‘section 65 which provides that 
the t^ure or holding shall be liable to sale in execution of a decree for 
the rent thereof, and that the rent shall be a first charge thereon, only 
intends what is explicitly laid down in subsequent sections of the Act, 
that is, those in Chap XIV, namely, that the charge should be enforced 
by the sale of the tenure or holding free of encumbra^^ces, and if in any 
case the decree for rent either has not been, or cannot be, enforced by 
the sale of the tenure, the charge created by section 65 cannot be enforc 
cd in any other way” {Saski Bhusan Guha v Gaj^an Chandra Saha^ 
22 Calc., 364). So when the purchaser of a patni taluk paid off a decree 
for rent obtained against the old tenant for a period anterior to that of 
the rent decree in execution of which the tenure was sold, it was held 
that the purchaser was not entitled to contribution from the old tenant 
against whom the rent decree was obtained {Pia?d Mohan Mukhurji v. 
Sriram Chandra^ 6 C W. N., 794). In Ram Saran Boddar v. Mahomed 
Latif^ (3 C. W. N., 62), it was held that when a landlord himself sold an 
occupancy holding in execution of a money decree, he could not again 
sell it in execution of a decree for rent due for past years, and that a 
purchaser at such a sale acquired no right in the holding Where in 
execution of a decree for rent a raiyati holding vvis sold and purchased by 
the landlord, and the plaintiff, a mortgagee of the raiyati holding whose 
mortgage was not annulled sued on his mortgage, held^ that the mortgagee 
was entitled to enforce the mortgage pn payment of the money due under 
the rent decree. The landlord, when he made the purchase, became 
absolutely entitled to the property, and the landlord’s charge for rent 
which was for his benefit continued to subsist after his purchase, and 
the plaintiff was to be regarded as a second mortgagee {Meherunnissa v. 
Sham Sundar Bkuiya^ 6 C. W. N , 834). A ticcadar on the expiry of Ins 
lease obtained a decree against a tenant for rent, which fell due during 
the pendency of his lease. In execution of this decree, the tenure was* 
sold and purchased by A. The landlord 4Dbtained a decree for rent for 
subsequent years against the same tenant. In the proceedings in execu- 
tion taken on the decree obtained by the ticcadar, the landlord, decree- 
holder, put in an application stating that he had obtained a decree for 
arrears of rent for later years. Subsequently, the landlord took out 
execution of his decree |tnd had the tenure put up to Sale. A then 
iftttrvened, objecting to the sale of the tenure, /fe/d, that unde*- s. 65 of 
this^ Act, rent being a first charge on the tenure, that first charge did not 



219 


Sac. 65.J EXECUTION FOR ARREARS OF RENT. 

Stand in favour of the ticcadar for the rent, which fell due during the 
pendency of his lease, but it stood in favour of the landlord in possession 
for the rent which fell due afterwards, and that the titcadar in execution 
of his decree could not sell the tenure itself so as to pass all rights in it 
to the auction ‘purchaser A, ant annul the first charge standing on it in 
favour of the landlord. The tenure itself was liable to sale under the 
decree obtained by the landlord against the tenant {Srimanta Red v. 
Mahadeo Mahata^ 31 Calc., 550; 8 C. W. N., 531). Where A held a 
tenure in the benami of 13, who was the recorded tenant and the latter 
without the knowledge or consent of A executed a bond in favour of the 
landlord, who knew that li was merely a benamdar^ mortgaging or 
charging the tenure for arrears of rent due in respect thereof ; held^ that 
the bond could not affect the tenure and that the landlord suing on the 
bond was not entitled to claim a charge on the land {RoizudSn v. 
Kali Naih Mukhurji, 33 Calc., 985 ; 4 C. L. J., 219). 

Road oess and interest.- I'he word ‘^reni” in this section 
includes road-cess payable by the tenant [sec 3 (5) ], and therefore, in 
the case of sale of a tenure in execution of a decree for road-cess it 
was held that the tenure itself had passed and not merely the right, 
title, and interest of the judgment-debtor {Nobin Chandra Laskar v. 
Bansinath Paramanik^ 21 Calc., 722). But it has been held 
that an amount due for cesses is only a personal debt and cannot be 
recovered under the Public Demands Recovery Act from the property 
on which it is assessed, when such property belongs to a person whose 
name has not been recorded as proprietor under Act VII, B. C., of 
187^ {Shekaat Hussain v. Sasi Kar^ 19 Calc., 783). Interest on 
arrears of rent is not rent as defined in sec. 3 (5) ; and so would not 
seem to be a first charge on a tenure or holding under the provisions of 
this section. See note, p. 32. 

Execution of decrees for arrears of rent.— Under the former 
law, a decree for arrears of rent of a saleable under-tenure could not be 
executed by the attachment of any immoveable property except the 
tenure itself, before it was shown that satisfaction of the decree could 
not be obtained by execution against the person or moveable property 
of the debtor : and it was only after sale of the under-tenure that the 
other immoveable property became attachable : and process could not be 
issued against the person and property of the debtor simultaneously 
{Deanatullah v. Nazar Ali Khan^ 1 B. L. R,, A. C., 216 ; 10 W; k,, 
341 : Joki Lai V. Narsingk Narain Singky 4 W. R., Act X, 5 ; Harish 
Chandra Rai v. Collector of Jessore^ 3 pale., 712; Lalit Mohan 
Rai V. Binodai Debi^ 14 Calc., 14). But these restrictions liavc 
now all been removed. Under the present law the landlord's position 
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is this : he has a mortgage or charge upon the tenure for the rent, and 
he has a remedy against the tenant personally for the debt due to him. 
That being the case, he has a riijht to avail himself of either of his re- 
medies, and is not bound to proceed against the tenure in respect of 
which the arrears have accrued in the first instance, but is entitled to 
pursue his other remedies before he sells the tenure itself {Tarini 
Prasad Rai v. Narain Kumari Dehi^ 17 Calc., 301). A landlord 
who obtains a decree for rent is entitled, if he pleases, in the 
first instance to attach the person of his judgment-debtor i^BJuiDani 
Charan Datta v. Pratap Chandra Ghose^ 8 C. W. N., 575). 

He is not obliged in the first instance to endeai^our to execute 
his decree by putting up for sale the tenure, the rent in respect of 
which is in arrear, and for which he has obtained a decree. The 
provisions of sec 68 of the Transfer of Jboperly Act are not amongst 
those made applicable by sec. 100 of that Act to a person liaving a charge 
within the meaning of the latter section, and the charge referred to in 
sec. 65 of the Act is not such a charge as that defined by section 100 of 
the Transfer of Property Act [Fatik Chandra De v. FoFy^ 15 Calc., 492). 
In a case in which decrees for rent had been obtained against a Hindu 
widow, the question was laised whether they were decrees merely against 
her personally, and therefore, to be satisfied out of whatever she left at 
her death, or whether the estate which had passed to the next heirs was 
liable. It was decided that the debt could not be regarded as other than 
a personal debt, payment of which could be enforced against the property 
left by the widow {Krishna Govinda Maztimdar v. Hem Chandra 
Ckaudhriy 16 Calc. 51 1). When a landlord has taken a mortgage of the 
holding of a tenant, he is debarred under sec. 99 of the Transfer of Pro- 
perty Act from bringing the tenure to sale, in execution of a rent decree 
obtained for arrears due in respect of it otherwise than by instituting a 
suit under sec. 67 of that Act {Rat Ratnani Dasi v. Surendra Nath 
Datia^ f C, W. N., 80 ; Sheodeni Tewari v. Ram Saran Singhy 
26 Calc. 164). (But see Khiarajmal v. Daimy 32 Calc., 296). 
Under the head of moveable property, which a landlord is at liberty 
to proceed against in execution of a decree for arrears of rent, is 
apparently his tenant’s right to recover rent under a decree from 
an under-tenant {Makesh Chandra Chaturji v. Guru Prasad Raiy 13 W. 
R., 401). But where the judgment-debtor is an agriculturist, his imple- 
ments of husbandry and such cattle as may in the opinion of the Court 
be necessary to enable him to earn his livelihood as such, are under sec. 
266 {h)y C. P. C., exempt from attachment and sale in execution of de- 
crees ; but the materials of his houses and other buildings occupied by 
him, as an agriculturist, though exempt from attachment or sale in 
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execution of ordinary decrees [cl. {e) ], are yet liable to be attached and 
sold in execution of decrees for arrears of rent. |See proviso 2 to sec. 
266, C. P. C. ; Maniklal Venilal v. Lakha^ 4 Bom., 429 ; and Radha 
Krishna Hakumji v. Balvant, Ramji^ 7 Bom., 530). A decree for the 
consolidated rent of three tenures cannot be executed by the sale of 
the, tenures. This would be making each tenure liable for the rent of the 
other tenures {Mohendra Ram Tewafi v. Ram Khiwan Rai^ 10 C. W. N. 
ccliii ; Hridai Nath Das v. Krishna Prosad Sarkar^ n C, W. N., 497). 
As tc^^what passes at a sale held in execution of a decree for arrears of 
rent, /. whether the tenure or holding or only the right, title and inter- 
est of the judgment-debtor, see notes to sec. 159. 

Bights of fractional 00-sharer landlords under this section. 
— According to the terms of sec. 65, the rent due to a fractional co-sharer 
landlord would seem to be as much a first charge on the tenure or holding 
on which it has accrued as the rent due lo the whole body of landlords. 
But the words “his tenure or holding shall be liable to sale in execution of 
a decree for the rent thereof” have been interpreted as presupposing a 
suit and a decree under the Act, /*. a decree made in a suit in which 
all the lamllord co-sharers are plaintiflfs and not merely some of them, 
that is, fractional co-sharers (Narain Uddln v. Srmtanta Ghosh^ 29 
Calc., 219). In any case the provisions of sec. 188 apparently prevent 
his enforcing his rights under this section, and so it has been held that an 
attachment of a tenure or holding in execution of a decree for arrears of 
rent is not such an attachment as is contemplated by sec. 170 of the Act 
(Beni Madh'ib Rai Jaod AH Sarkaf\ 17 Calc., 390). A fractional co- 
sharer who has obtained a decree for his share of the rent cannot, there- 
fore, sell the tenure or holding, but only the right, title and interest of his 
judgment-debtor in it in execution of his decree, and it is clear that, were 
he to be allowed to do otherwise, it would be unfair to his other co-shar- 
ers, who had not sued for their shares of the rent. A co-sharer landlord 
has also no right under sec 65 to proceed against a share of the holding, 
when the original holding has not been subdivided {Nari Charan Basu 
V, Ranjit Singh \ C. W. N., 521 ; 25 Calc, 917). The Bengal Tenancy 
/ Act does not contemplate or provide for the sale of a holding at the 
instance of one only of several joint landlords, who has obtained a decree 
for the share of the rent separately due to him; such a sale must be 
under the piov^isions of the Civil Procedure Code and would not carry 
with it the special incidents attaching to a sale under the Bengal Tenancy 
Act. When, therefore, an occupancy holding, not, transferable by custom 
or local usage, is sold in execution of a decree obtained by one of several 
joint landlords for the share of the rent separately due to him, the pur- 
chaser acquires nothing by his purchase, the . judgment-debtor having 
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no Saleable interest in the holding ( Saudagar Sarkar v. Krishna Chandra 
Nathi 26 Calc., 937 ; ^ C. W. N., 742). The decree referred to in sed 65, 
for the satisfaction of which an occupancy holding can be brought 
to sale, is n decree obtained by all the landlords, or at all e\ ents a 
decree obtained by some of the landlords for the entire rent in the 
presence of all. A 16 annas proprietor obtaining a decree for the whole 
rent in a suit brought against all the tenants is entitled to sell the tenure 
in execution of his decree, although he recognized the fact that the ten- 
ants had subdivided the tenure and chose to accept a decree umking 
each of them separately liabfe for his own share of the rent {Sarto Lai v. 
IVilson^ 32 Calc., 680). A fractional shareholder selling a non-transfer- 
able holding in execution of a decree whic h he obtained for his share of 
the rent is, therefore, in no better position than an outsider selling the 
holding in execution of a money decree ( Jarip v. Ram Kumar De^ 3 C. 
W. N., 747 ; Afraz Mollah v. Kalsamunnissa^ 10 C. W. N., 176 ; 4 C. L. 
J., 68;. When a co-sharer is kept out of possession wrongfully by another 
co-sharer, a suit for contribution at the instance of the latter for rent paid 
by him during the period of dispossession docs not lie against the former 
{Swarna Mayi Debi v. Hari Das Rui^ 6 C. W., N., 903). 

OhangoB made by Act I, B. C., of 1907. The law on ihi& point 
has, however, been Jijtered, so far as Bengal is concerned, by s. j 58 B., 
introduced into the Act by Act I, B. C., of 1907, which provides for 
the passing of a tenure or holding in execution of a decree for arrears 
of rent obtained by one or more co-sharer landlords, provided the 
suit has been framed in accordance with the piovision^ of the new section. 
See also the new section 188.^. 

66 . (1) When an arrear of rent remains due from ; 

Ejectment for a tenant not being a permanent tenure- 
owes. holder, a raiyat holding at hxed rates or 

an occupancy-raiyat, at the end of the Bengali year 
where that year prevails, or at the end of the month 
of Jeyt where the Fasli or Arali year prevails, the 
landlord may, whether he has otftained a decree for'the 
recovery of the arrear or not, and whether he is en- 
titled by the terms of any contract to eject 'tha tenant, 
for arrOairB or not, institute a suit to, eject the tenant. 

(2) In. a suit for ejectment for an arrear of rent 
a decree passed in^ favour of the plaintift shall specify 
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the amount of the arrear and of the interest (if any) 
due theripou, and the decree shall not be executed if 
that amount and the costs of the suit are paid into 
Court within_fifteen days from the date of the decree, 
or; whmi the Court is*^ closed on the fifteenth day, on 
the day upon which the Court re-opens. 

(;3) The Court may for special reasons extend the 
period of fifteen days mentioned in this section. 

Extended to Orissa, (Not., Sept. loth, 1891). 

Effect of assignment of arrears of rent.— When arrears of 
rent have been assigned to a third party, they are no more than civil 
debts, the assignor is no longer the landlord, and the tenant cannot be 
ejected under this section for non-payment (S. A. No. 362 of 1895, 
decided by O’Kinealy and Rampini, JJ., 15th Feby., 1898). The same 
rale applies to the assignment of decrees for arrears of rent (Dimt Nafh 
De V. Golap Mohlni Dasi^ i C. W. N., 183). 

Arrears of produce rent. -Under the provisions of Act VIll 
B. C., of 1869 a suit in ejectment will lie for arrears of a PhaoU rent 
{Krishna Gopal Mawar v. Barnes^ 2 Calc., 374). The same would 
appear to be the case under the terms of this section. 

Sub-section ( 11 . — In Hem Chandra Bhanjo v. Mon Mohini Dast\ 
(3 C.W.N., 604), it was said, but appirently by way of an obiter dictum^ 
that section 66 does not apply to a case in which the person seeking to 
execute the decree is not a landlord at the tiineofth'fe execution. See, 
however, sopie observations contra in Chatrapat Singh v. Gopi Chand 
Bothra^ (26 Calc., pp. 757, 760). See note p. 212. When a suit is brought 
before the expiry of the Bengali year in respect of the ariears of rent for 
that year, the landlord is not entitled to eject the tenant under section 66 
^Guru Das Shuts. Nand Kishor Pal, 26 Calc., 199). 

Sub-section (2). — The fifteen days grace allowed to a lessee prior 
to ejectment cannot be negatived by any condition in the lease {Madhab 
Chandra Adit v. Ram Kutu, 16 W. R., 151 \Jan, AH Chaudharis. 
Nityafiand Basu, 10 W. R., F. B.* 12; Duli Chand v. Raj Kishor, 9 Calc,, 
88), If the judgment-debtor, pays the decretal amqunt within 15 days of 
the appellate Court’s decree, he is protected from eviction {Abdul 
Rahman v. Digambari Dasi, 18 W. R., 477 ; Nur AH Chdudhri v. Koni 
Miah, 13 Calc., 13. See also Nam Narain Singh v, Raghu Naih Sahai, 
2^ Calc., 467). But in a case in which an attempt had been m^e by 
the Court of First Instance to modify a decree in review, wai 
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pronounced illegal, it wa*? held that the 15 days were to be reckoned 
from the only decree in the case, /. e,, the ori^rinal decree of the Munsif 
[Poresh Nath Ghosh v. Krishna Lai Daita^ 23 W, R., 50). If the Court 
is closed on or before the last day of the 15 days, the decretal amount 
can be paid in on the first day the Court re-opens { Hussain AH v. 
DonseVe^ 5 Calc., 906) This is now expressly made law by the terms of 
this sub-section. See, also, sec. 10, Act X of 1897. Payment into Court 
wifhin the 15 days with a protest as to a sum improperly charged as 
interest is a sufficient payment to protect from ejectment {Srishtidhar 
Dey V. Durifa Nirain W. K., 462). When the decretal amount 

was paid into Court within, but not credited in the treasury until after 
the expiry of, the 1 5 days, it was held that this was a good payment 
{Gajadhar Pauri v. Na>k Pauri, 8 Calc., 528). The decree for ejectment 
passed under sec. 66, cl. 12), need not incorporate the terms as to the 
ejectment being avoided by payment within fifteen days from the date of 
the decree. These terms are rather in the nature of a direction to the 
Court of execution {Bodh Narain v. hfahomcd Musn^ 26 Calc., 639 ; 3 C. 
W. N., 628). 

Sub-section (3).— The Court referred to in this sub-section is the 
Court passing the decree or the appellate Couit, {Rao Rani Ram v. 
Prannath Saha^ j8 W. R., 412), but not the Court executing it {Sankar 
Singh V. Hari Mohan Thakur^ 22 W. R , 460 ; Poresh Nath Ghosh 
V. Krishna Lai Datta^ 23 W. R., 50). The extension of time authorised 
by sec. 66, cl. (3), can be granted by the Court after the decree and not 
only when passing the decree under cl. (2). It has bsen further held 
by Prinsep, J., that the application for such extension of time may be 
made by the judgment-debtor on a mere petition and not in the form of 
an application for review of judgment {Rodh Narain v. Mahomed Musu^ 
26 Calc, 639 ; 3 C. W. N,, 628). 

Waiver of the right to eject. — A landlord cannot sue for cancel- 
ment of lease and ejectment after he has sued for and realized the 
arrears of rent due {Umesh Chandra Chalurjiw. Kamarudin Lashkar, 

7 W. R., 20). Receipt of rent subsequent to decree for ejectment from 
a tenant against whom the decree was passed renders execution of the 
decree impossible {Nabo Krishna Mukhurji v. Hajdsh Chandra Banttrji^ 

7 W.R., 143 ; Savi v. Mahesk Chandra Basu^ W. R., Sp. No., 1864, Act X, 
29). A landlord, who sues for arrears of rent for the whole of one 
year and a portion of the next, and r^so for ejectment, is not entitled to 
a decree for the latter. 7'he right to ejectment under section 22 of the 
Rent Act (Beng. Act VIII of 1869) accrues at the end of the year, 
and forfeiture or determination of the tenancy, thereupon takes place, but 
if the landlord sues fur subsequent arrears, he treats the defendant as 
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his tenant, and the right acquired uqder that section muat be taken 
to have been waived Chaudhuyain v. Ibrahim^ 

14 Calc., 33). V ? 

67 . An arreir of rant shall bear simple in barest 
lutai-est on I'he rate of twelve [and a haiq per 
arfBara. centum per annum from the expiration 

of that quarter of the agricultural year in which the 
instalment falls due^oJthem^butii^m^ofvth&JSuii^ [to 
the date of payment or of the institution of the suit, 
whichever date is earlier.] 

The words within brackets have been inserted and for the words “ to 
the institution of the suit”, the words “ to the date of payment or of the 
institution of the suit, whichever date is earlier,” have been substituted by 
s, 15, Act I, B. C., 1907. 

Interest must be decreed.— Under the terms of this seciion 
interest at the rate of 12 p. c., p. a., must be decreed. The Courts have 
no discretion in the matter. Only if damages are awarded under sec. 68, 
should interest not be decreed. Under the former law it has been held 
that when a decree for rent at an enhanced rate is obtained, interest 
runs on the arrears at this rate from the date on which they became due 
{Ahsanul/ah v. Afiabudin Mahomed^ 3 C. L. R., 382. But see Ghulam 
Ali V. Gopal Lai Ta*yore^ i W. R., 56 ; Samira KhaHtn v. Gopal Lai 
Ttc^ort\ I W. K., 58 ; Raj Mohan Aeo/^i v. Anand Chtmdtxi Chaudhri^ 
10 W, R., 166). Even when a landlord has no village office and has not 
under sec. 54 (3) appointed a convenient place for payment, arrears of 
rent will carry interest {Fakir Lai Goswami v. IV, C. Bonnerjee^ 4 C. W. 
N., 324). The mere non-enforcement by a landlord even for a series 
of years of his right to interest upon arrears of rent does not amount to 
a waiver of such right { Joha 7 H Lai v. Ballab J^al, 5 Calc., 102 ; 4 C. L. R., 
349 ; Rali Kant Basu v. Gan^adhar Biswas^ W. R., F. B., 13 ; Shyama 
Charan Mandal v. Hiras Mulla, 26 Calc., 160). 

Interest only due at the end of each quarter.— According 
to the terms of this section, whether the rent is payable monthly or 
quarterly, interest only rims from the expiration of the quarter in which 
the instalment of rent falls due. In the case of Hemanto Kumdri Debt 
V. Jajs;adendra Nath Rai^ (22 Calc., 221), however, their Lordships of the 
Privy Council have said : — “It appears there are some arrears which 
have become due since the Bengal Tenancy Act, 1885. The Subordt^te 
Court held that interest was to be calculated monthly on the arrears but 
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the High Oovttt held that under th? provisions of that Act as regards 
arrears wbSt^h became due after the Act came into forces the interest 
should be c^culated quarterly. It appears to their Lordships that the 
High Court were wrong, and that the provision in section 67 of the Act 
on which they relied, only applies to cases when the rent is payable 
quarterly. ^'Herc it is not disputed that the rent is payable monthly, and 
on rent in arrear it appears to their Lordships that interest ought to be 
calculated monthly.” 

Ohangea made by Act, IB. O, of 1907.^Tbe report of the 
Select Committee on the Bill explains the changes made in this section 
as follows 

“The preeont clause provides definitely for the levy of interest on arrears 
of rfjut before the institution of a suit. This point arose in the course of our 
discussion of clause 4, regarding the definition of rent. Wo find that the 
franiora of the Act of 18S5 apparently intended to provide for the levy of 
interoat before the instifcuiioa of a suit, and that this was definitely allowed 
by the former Acts. From the wording of poction 67, however, it might be 
inferred that interest could only be levied on arrears in cases where a suit had 
been instituted, and that any interest, taken before a suit was brought, might 
be treated os an illegal exaction under section 76. It has been represented 
that it is a common practice for landlords to take interest on arrears paid 
without the institution of a suit, and that it would bo a hardship both to land- 
lords and to tenants to hold that no interest could be charged unless a suit 
were instituted. We consider that on the whole it is advisable that the law 
should contain a definite provi.sion in regard to this matter, more especially 
as such provision would merely be carrying out the intention of the framers 
of the original Act. 

We also propose that the ratiS of inter est should be altered from 12 per cent 
to l2i per cent. The adoption of the latter rale will greatly facilitate calcula- 
tion, and this is the rate winch is allowed by the Cess Act on arrears of cesses 
payable by tenants to landlords.’’ 

Produce rents,— No interest would seem to be payable on arrears 
of produce rents, for interest is under this section payable only on an 
^‘arrear of rent”, and an *‘arrear” is defined in sec. 54 (3) as any instal- 
ment or part of an instalment of nfent not duly paid at or before the time 
when it falls due, and it is only a money rent, which is under s. 53 pay- 
able in instaitnents. See also Krishna Gopal Mawar v. Barnes^ U Calc., 
374), and Rangayya Appa . Rao v. Bobba Sriramulu^ 8 C. W. N., 162 ; 
L* R., 31 1. A., 31). But it would seer, that damages may be awarded 
in a suit for the money equivalent of a produce rent {Apurba Krishna 
Rat v. Ashutosh Datta^ 9 C. W. N., 122). 

^^out^nctB made after the pasBing of the Aot.^ Under 
sedion r;8 (3) (h) nothing in any contrar t made between a landlord and 
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a tenant after the passing of this Act it, e.y 14th Marcjsi, l865)» shall 
affect the provisions of this section relating to interest payable on 
account of arrears of rent : so, in a case in which the tenant had agreed 
by a executed before the pissing of the Act, but, the term of 
which expired after the Act Ind copie into force, to pay interest on 
arrears at the rate of i anna per rupee per mensem^ it was held that this 
was a good contract during the pendency of the lease, but on the expiry 
of its term the tenant, who had held on without executing a fresh lease, 
was liable to pay interest on the arrears only at the rate of r2 p, c, p. a. 

( Alim V. Sotisk Chandra Chaturdhurin^ 24 Calc., 37) ; and when the 
lease is a subsisting one, a purohiser buys the lease subject to its terms 
including that relatini; to interest {Lai Gopal Daita v. Monmoiho I^l 
Datta^ 9 C. W. N., 175 ; 32 Calc., 258. See also Raj Narain Mitra v. 
Panna Chandy 7 C. W. N,, 203). So also in the case of a kabulyat execut- 
ed before the passing of the Act, when the tenant has acquired the hold- 
ing by private purchase {Tilak Chandra Rai v. Jasoda Kumar Raiy 11 
C. W. N., 215). But in another case, Kishori Lai Dc v. Administrator 
General of Bengal y (2 C. W. N., 303), in which a tenant had agreed in a 
kthulyit executed before the passing of the Act, for a term which expired 
before the Act came into force, 10 pay interest at the rate of 75 p. c., p. a., 
and who had held over on the expiry of the term of his lease and who 
was sued for arrears accruing due after the coming into force of this .Act, it 
was held that he was liable to pay interest at the rate specified in the 
kibalyaty on the ground that he was to taken as holding over on the 
same conditions as tho-se set out in this kabulyaty and if any contract 
between him and his landlord was to be implied, it must be taken to 
have been entered into so soon as the lease expired rriiher than at the 
beginning of each year. But in the subsequent case of AH Mamud 
Paramanik v. Bhagabati Dcbia (2 C. W. N., 525) this ruling was not 
followed, and the tenant who held over, and whose lease had expired 
after the passing of the Act, was found liable to pay interest on arrears 
only at 12 p. c. p. a The same was also held in another case, (Adminis- 
trator General of Bengal V. A%raf Aliy 28 Calc., 227,, in which the lease 
of the tenant who held over had expired before the passing of the Act 
See Dinanath Singh v. Ab/iar^m Karuniy (i C. L. J., 8/r,) and the note 
“ Holding over f to sec, 51, p. Mi. In Kali Nath Sen v. Trailokhya Nath 
Raiy (26 Calc., 3r5 ; 3 C. W. N., 194). it has been held that a stipulation 
for the payment of interest at an unusual and exorbitant rate, made in a 
contract entered into before the passing of this Act, cannot be supposed 
to be an incident of a tenancy which would attach to it after a sale for 
arrears of rent And when in a lease the stipulation was that the lessee 
should pay a sum of rupees ten in default of delivery to the landlord of 
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a certain quantity of molasses, keld^ that this was merely a personal 
covenant of the lessee, and it not having been notified in the sale pro- 
clamation^ the auction-purchaser was not bound to pay it [Raj Narayan 
Mitra v, Panna Chand Singh^ 7 C. W. N., 203). 

This section is controlled by section 17 d.—The provisions 
of this section are rendered inapplicable to permanent ftnikarari leases 
by sec, 179 [Afiilya Charan Hasit v. Tuhi Das Sarkar, 2 C. W. N., 
S43). This was affirmed by the Full Bench decision in Mafan^ini Disbi 
V. Mahrura Bihi\ (29 Calc., 674 ; 5 C. W. N., 438), in which the ruling in 
Basanta Kumar Rai v. Promotho Nath Bhatfacharji\ (26 Calc., 130 ; 3 
C. W. N., 36), to the contrary effect was set aside. 

68 . (1) If> in any suit, brought for the recovery 

PowortoftTOra arrears of rent, it appears to the 
wiuaiBid°wah- Court that the defendant has, without 
reasonable or probable cause, neglected 
feiuiant iinpro- refused to pay the amount of rent due 
by bin), the Court may award to the 
plaintift*, in addition to the amount decreed for rent 
and costs, such damage>s, not exceeding twenty-five 
per centum on the amount of rent decreed, as it 
thinks fit : 

Provided that interest shall not he decreed when 
damages are awarded undci this section. 

(2) If, in any suit brought for the recovery of 
arrears of rent, it appears to the Court that the plain- 
tiff has instituted the suit without reasonable or pro- 
bable cause, the Court may award to the defendant, 
by way of damages, such sum, nob exceeding twenty- 
five per centum on the whole amount claimed by the 
plaintiff, as'it thinks fit. 

Extended to Orissa, (Not., Sept, ic'h, 1891). 

Non-paymant of cesses.— Tenants are liable to damages for 
neglect to pay road and public works cesses (Sarada Prasad Gan^uH 
V, Pntmnna Kumar Sandial^ 8 Calc., 290). This is also the case under 
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the present law, for road and public works cesses are rent the 

meaning of this section [sec. 3 (5), p. 26]. 

Damages in lieu of interest only up to date of suit,— The 
proviso to sab-section (i) provides that interest is not to be decreed 
when damages are awarded. The damages represent the sum which the 
plaintiff is allowed in lieu of interest up to the date of suit : their award 
does not interfere with the interest which under sec. 68 may be allowed 
subsequently to that date, and would certainly not prevent the Court from 
allowing interest from the date of decree ( Watson v. Srikrishna Bhumik^ 
21 Calc., 132). Damages were disallowed in a suit in which a set-off had 
been claimed on account of a suns due to the defendant under a Privy 
CowncW {Bharat Prosad Sahi Ramcskwar Koer^% C. W. N., 

ti8). 

Limitation.— The period of limitation in suits for arrears of rent 
is three years from the last day of the year in which the arrear fell due 
[Sch. Ill, Part I, art 2, (b) ]. Applications for execution of decrees made 
under this Act, if for sums not exceeding Rs. 500, are barred, if not 
presented within three years of the date of the final decree (Sched. Ill, 
Part III, art. 6). 


Prodiict'rtntH. 

Order for ap- 
praising 
dividing 
dnee. 


69 . 


Produce-rents. 
( 1 ) Where 


or 

pro- 


rent is taken by 
appraisement or division of the 
produce, — 

(«) if either the landlord or the tenant neglects to 
attend, either personally or by agent, at the 
proper time for making the appraisement or 
division, or 


(^>) if there is a dispute about the quantity, value 
or division of. the produce, 

the Collector may, on the application of either 
party, and on his depositing such sum on account of 
expenses as the Collector may require, make an order 
appointing such officer as he thinks fit to appraise or 
divide the produce. 

X5 
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(2) The Collector may, without such an applica- 
tion, make the like order in any case where in the 
opinion of the District or Sub-divisional Magistrate 
the making of the order would be likely to prevent a 
breach of the peace. 

(3) Where a Collector makes an order under this 
section, he may, by order, prohibit the removal of the 
produce until the appraisement or division has been 
effected ; [but an order made by the Collector under 
this sub-section shall not prevent the execution of any 
order passed by the Court for the distraint of the 
tenant’s crops,] 

[(4) Every officer appointed by the Collector 
under sub-section (1) to appraise or divide the pro- 
duce shall, for the purposes of the Indian Penal Code, 
be deemed to be a public servant.] 

Extended to Orissa, (Not., .Sept, toth, 1891). 

The words in brackets at the end of sub-section (3) and sub-section 
(4) have been added by sec. 16, Act I, B. C., of 1907. The object of the 
addition to sub-section (3) is to prevent deiiy arising from Civil Courts 
passing orders for distraint and Collectors at or about the same time 
passing orders for appraisement in rc^^ect of the same produce. It was at 
first proposed that when an application for distraint had been made, the 
Collector should not make any order for appraisement. But it was subse- 
quetttly considered that as a distraint is made for the realization of rent 
due for not more than one year, and appraisement is made in respect of 
the produce still on the ground, there is no reason why appraisement 
should not proceed, although the crop is under distraint. It has there- 
fore been provided that an order under this section shall not interfere 
with any order passed by a Civil Court for the distraint of the crop. 

Division or appraisement.— Pro4uce rents are collected on two 
systems— called the agorebatai and dc^abandi systems. According to 
the former, the produce is divided between the landlord and tenant. 
According to the latter, the outturn of the crop and its value are ap- 
praised^ and the tenant pays the landlord his share either in grain or 
money as may be agreed on. The two systems are described in a letter 
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from the Commissioner of Patna to the Board of Revenue, No 1130 of 
the 2 1st August, 1858, as follows.' Under the $y9t0m 

landlord employs men,” it is said, ‘Ho watch his share of the crop 
when it approaches maturity, and when it is ready, cuts and carries 
it himself. In a more common variety of the same tenure the crop 
is cut and threshed by the raiyat under the superintendence of the 
zaminda^^s servants, and the produce divided on the threshing-floor ; 
but it is also matter of- arrangement between the parties in this case 
whether the landlord shall have the straw or only the grain, and whether 
it shall be delivered at the threshing-floor of the raiyaPs villagei or at 
some other place more convenient to the zamindar.^' U nder the danabandi 
system, it is said, “when the crop is ripe, t^epatwari^ i^ae th® 
a jareebkush or measurer, a salis or arbitrator, naviHnda or writer** 
and the jet raiyats (head raiyats) “ of the village, with the raiyat himself, 
proceed to the field in which the crop is growing. The salis first makes 
an estimate of the produce, the amin then makes another. If the two 
estimates agree, the matter is considered settled. If they differ, the 
raiyat cuts a cottah where the crop is thinnest ; the zamindar*s people 
cut another, where it is . heaviest. The produce is threshed out, mixed 
together, and weighed, and the produce of the whole field is estimated 
from this sample. A memorandum of the result, called a danabandi^ is 
made out by the patwari and his writer, and signed by those present. 
The raiyat is then at liberty to cut and store his grain. The patwari 
next prepares a paper, called a behree^ showing the amount of grain in 
the possession of the raiyat, anc^ the respective shares of the malik and 
the raiyat, and sends for the m ilil^s share, which the raiyat either pays 
in grain or money, as may have been agreed upon. If the agreement is 
to pay^in money, y}[\egomxstha writes to the amlah of the surrounding 
villages for the nirik or market rate, which is returned on the back of his 
letter, and an average is then struck. It will thus be seen the accounts 
of the estimate of the crop and its weighment form the chief evidence 
in these Mtw/f cases, and that a account is of comparatively 
little use.” 

Officers appointed to discharge the functions of a Oolleo- 
tor. — By a notification, dated* 21st April, 1886, published in the Calcutta 
Gazette of the 38th idem, Part I, p. 466, all officers in charge of sub-divi- 
sions were invested with the powers of a Collector for the purpose of 
discharging the functions of a Collector under sections 69 to 7 1 of this 
Act. By a notification, dated 28th May, 1886, published in the Calcutta 
Gazette oi the 2nd June, 1886, Part 1 , p. 652, the Deputy Collector of 
Howrah, and by a notification, dated the 4th May, 1893, published in the 
Calcutta Gazette of the 5th dem, Part I, p. 274, the Deputy Collector 
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attached to the sadar station of Gaya, were invested with powers of a 
Collector for the purpose of discharging the functions referred to 
in these sections. See note, p. 38. 

Oolleotor a “Court.** Oflaoor appointed by him not a “pub- 
lic servant,** except in Bengal.— A Collector acting under this and 
the following section is a “Court** within the meaning of sec. r95 of the 
Criminal Procedure Code, and his sanction is necessary to the prosecu- 
tion under secs. 465 and 471 of the Penal Code of tenants who had filed 
rent receipts alleged to be forgeries in certain appraisement proceedings 
before him {^Raghubam Sakai v. Kokil Sin^h^ 17 Calc, 872). But a person 
nominated by the Collector under this section for the purpose of making 
a division of crops between the landlord and tenant is not a “ public 
servant’* within the meaning of section 186 of the Penal Code (Chaitar 
Lall V, Thakur Prasady 18 Calc., 518). Sub-section (4) sets aside this 
ruling in the province of Bengal. 

Collector not empowered to decide disputes as to nature 
of tenancy.— Neither this nor the following section gives the Collector 
power to decide disputes as to whether the tenancy is a bhaoU one, or 
one held on a money rent. When there is a bond fide dispute as to whe- 
ther rent is bhaoli or nagdiy a Deputy Collector has no jurisdiction to 
proceed under secs. 69 and 70 {Nukheda Singk v. Ripu Mardan Singh y 
4 C. W. N., 739). 

A co-sharer landlord cannot apply for appraisement or 
division. — An application under s. 69 cannot be made by some only of 
a body of landlords, such an application being authorized by the pro- 
visions of the Bengal Tenancy Act and not by those of the Civil 
Procedure Code {Nukheda Singh v. Ripu Mardan Singhy 4 C. W. N., 239.) 

No stamp duty leviable.— Art. 4, Sched. II, Act 1 of 1879, 
exempts from stamp duty an appraisement of crops for the purpose of 
ascertaining the amount to be given to a landlord as rent. 

Notice. — The Collector is apparently not bound to give the 
opposite party any notice before making an order under this section, 
though under section 70, sub-section (2) the officer appointed to make an 
appraisement or division must give the opposite party notice of the time 
and place at which the appraisement or division will be made ; but it 
would seetn desirable that in ordinary circumstances he should do so. 


70. (1) When a Collector appoints an officer under 
the last foregoing section, the Collector 
may, in his discretion, direct the officer 
to associate with himself any other 
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persons as assessors, and may give him instructions 
regarding the number, qualifications and mode of 
selection of those assessors (if any), and the procedure 
to be followed in making the appraisement or division 
and the oflScer shall conform to the instructions so 
given, 

(2) The officer shall, before making an appraise- 
ment or division, give notice to the landlord and 
tenant of the time and place at which the appraise- 
ment or division will be made ; but if either the land- 
lord or the tenant fails to attend either personally or 
by agent, he may proceed ex parte. 

(3) When the officer has made the appraisement 
or division, he shall submit a report of his proceed- 
ings to the Collector. 

(4) The Collector shall consider the report, and 
after giving the parties an opptn-tunity of being heard 
and making such enquiry (if any) as he may think 
necessary, shall pass such order thereon as he thinks 
just. 

(5) The Collector may, if he thinks fit, refer any 
question in dispute between the parties for the deci- 
sion of a Civil Court, but subject as aforesaid, his 
order shall be final and shall, on application to a Civil 
Court by the landlord or the tenant, be enforceable as 
a decree. 

(S) Where the officer makes an appraisement, the 
appraisement papers shall be filed in the Collector’s 
office. 

Extended to Orissa, (Not., Sept. lotb, 1891). 
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6ub-se(^on ( 5 ).^Until a Collector passes a final order under the 
st^-section, either the landlord or the tenant can institute a suit in 
the Civil Court for the purpose of having decided the questions at issue 
between them, and the fact of an application having been made to the 
Collector under sec. 69 will not be a bar to the prosecution of such 
a suit. “The jurisdiction of the Civil Couit is superior to that pf the 
Collector under secs. 69 and 70 of the Beng.il Tenancy Act, and, so long 
as no final order has been passed by the Collector under those sections, 
it is quite competent to the Civil Court to proceed with a suit involving 
the decision of the same question, and, if necessary, to direct the Col- 
lector to stay his hand ; and there is nothing in the Bengal Tenancy 
Act to show that the provisions of the Civil Procedure Code relating to 
the taking charge of property in dispute for its preservation and to the 
appointment of Receivers are not applicable under sec. 143 of that Act 
to suits between landlord and tenant” (S. As., Nos. 1560 to 1582 and 1808 
to 1810 of 1S88, decided by U.merjee and Rampini, JJ,, 22nd July, 1889). 
The order of a Collector passed under sec. 70 (5) is final only when the 
proceedings are between landlord and tenants. As between tenants and 
third parties, his decision is not final, and a suit will lie for establishment 
of title and for recovery of the crops [Chhediw Chhedan^ Magar^ i C. L. J., 
52 n ; 32 Calc., 422). 

71. (1) Where rent is taken by appraisement of 

Rights and produce, the tenant shall be entitled 
liniiiiSm*^ of exclusive possession of the pro- 

orop- duce. 

( 2 ) Where rent is taken by division of the produce, 
the tenant shall be entitled to the exclusive posses- 
sion of the whole produce until it is divided, but shall 
not be entitled to remove any portion ot the produce 
from the threshing-floor at such a time or in such a 
manner as to prevent the due division thereof at the 
proper time. 

(sy In either case the tenant shall be entitled to 
cut and harvest the produce in due course of husband- 
ry without any interference on the part of the land- 
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(4) If the tenant removes any portion of the pro- 
duce at such a time or in such a manner to preVept 
the due appraisement or division thereof at the proper 
time, the produce shall be deemed to have been as 
full as the fullest crop of the same description ap- 
praised in the neighbourhood on similar land for that 
harvest. 

Extended to Orissa, (Not., Sept. loth. 1891). 

Penalties for interference with the produce.— Under scd, 
186 (j) (c\ if any person otherwise than in accordance with this Act or 
some other enactment for the time being in force, except with the 
authority or consent of the tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or otherwise dealing with any 
produce of a holding, he shall be deemed to have committed criminal 
trespass within the meaning of the Indian Penal Code. And under 
section 186 (2), any person who abets within the meaning of the Indian 
Penal Code the doing of any act mentioned irt sub-section (i), shall 
be deemed to have abetted the commission of criminal trespass within 
the meaning of that Code. 

Suit agrainst a depositary.— In the course of proceedings under 
sections 65 and 70 of this Act, the landlord’s share of the produce wad' 
deposited with two independent persons, who executed a receipt, 
agreeing to deliver it up, whenever called on to do so. Subsequently, 
the landlord applied to the Collector for his share of this produce, 
and one of the depositaries appeared and stated that the „whole of the 
produce, excepting 40 maunds, had been destroyed by rain. On the 
Collector declining to give the landlord any relief, he instituted a suit 
against the depositaries in the Civil Court for the value of the 
produce deposited with them, and it was held (1) that the receipt 
executed by the defendants established privity between them and the 
plaintiff, and (2) that when a plaintiff seeks relief in the Civil Court not 
against his tenant, but against a third party, a depositary or bailee, 
there is nothing in sections 69 and 70 to bar his suit (Jagu Singh v. 
Chua Singh^ 22 Calc, 480). 

Suits far produce rents.— Arrears of produce rents can be sued 
for {^Krishna Bandhu Bhatlacharji v. RoHsh^ 25 W.R,, 307) and such 
suits He in the Civil Court and not in the Small Cause Court ( Shoma 
Mehta v. Rajani Baswas, i C. W. N., 55 ; ICriskna Bandhtt v. Ratish, 2$ 
W. R., 307 ; Tazuddin v. Ram Prasad Bhagat, ' i AIL, 217X See notes 
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pp, 26, 188. The damage to the plaintiff is the value of the crops at 
the time they were due and not subsequently {Lac?tman Prasad v. 
Hulash Mahtan^ 2 B. L. R., App., 27; ii W. R., 151). A khasra^ 
or appraisement of the crop, though not made in the presence of the 
tenant (a danabandi tenant) is evidence against him, if he had notice 
when the khasra was about to be made {Hari Narain Singh v. Bdjit 
24 W. R,, 125). A landlord who refuses to accept rent in kind 
when it is offered to him on the ground that he is suing for a money 
rent, cannot on the dismissal of his suit come into Court again and 
sue his tenant for the value of what he refused when it was proffered 
{Narain Gir v. Gaur Saran Das^ 23 W. R., 368). In a suit for arrears 
of rent of a produce rent in which interest was claimed under a custom 
it was held that the plaintiff not having proved the alleged custom, 
secs., 54 (3), 67 and 68 were applicable, and the plaintiff was not entitled 
to get interest as claimed, but damages at the rate of 25 p. c. {Apurba 
Krishna Rat v. Ashutosh Datia^ 8 (3. W. N., cclxxxiv). 


Liability for rent on change of landlord or after 
transfer of tenure or holding. 


LiahilUy for rent on 
change of landlord or 
after tran^/er of tenure 
or holding. 

Tenant not liable to 
transferee of land- 
lord's interest for rent 
paid to former land- 
lord, without notice 
of tho transfer. 


72. (1) A tenant shall not, when 
his landlord’s interest is transferred, 
be liable to the transferee for rent 
which became due after the transfer 
and was paid to the landlord whose 
interest was so transferred, unless 


the transferee has before the payment given notice of 


the transfer to the tenant. 


(2) Where there is more than one tenant paying 
rent to the landlord wlmse interest is transferred, a 
general notice from the transferee to the tenants pub- 
lished in the prescribed manner shall be a sufficient 
notice for the purposes of this section. 


Extended to Orissa, (Not, Sdpt. loih, 1891). 


Bent in seoa 72 to 7S inolodes money recoverable as 
tent.— Under sec. 3 (s), the word “rent” in secs. 72 to 75 includes also 
money recoverable under any enactment for the time being in force as 
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rent See note, p. 39. Where landlord transferred his interest to another 
person and the tenant got notice of the transfer from the transferor, but 
not from the transferee : that payments of rent made to the transferor 

after such notice were not valid payments, and the transferee could claim 
them from the tenant. The object of sub-section (2) of s. 72 is to relieve 
the transferee landlord of the necessity of giving notice to each tenant : 
it does not make such notice a necessary notice {Nobin Chandra 
Chaudhuri v. Suren dra Nath Gkosh^ 7 C. W. N., 454). 

Landlord's right to transfer his interest.— A landlord can 
create a tenure intermediate between him and his tenants, but they are 
not bound to pay rent to the tenure-holder, till they have received notice 
of the assignment {Mansur Ahmud v. Azicudin^ W. R., Sp. No., 1864, 
Act X, 129). A parcel of land being a portion of the land composing a 
patni can be sold in execution of a decree against the palnidar and the 
tenant will be liable to pay rent to the purchaser after receipt of notice 
of the purchase {Madhab Ram v. Doyal Chandra Ghosh ^ 2 C. W. N., 
108 ; 25 Calc., 445). Hut a landlord cannot grant two leases of the same 
interest in the same properly {Kallam v. Panchit Manda/, 11 W. R., 138), 
If a raiyat without notice of the assignment of his landlord's interest 
pays his rent to the former landlord, the transferee cannot recover from 
him rent so paid (Nil Jlfani Rat v. Nil/Sj 4 W. R., Act X, 38). This is in 
accordance with the provisions of sec. 50 of the Transfer of Property 
Act, which, however, require that the rent should be paid in good faith to 
the person of whom the tenant in good faith held the property. The 
element of good faith does not seem to be required ty the terms of sec, 
72. If tenants after having had notice of the purchase of a zamindari 
choose to continue to pay their rents to, or for the use of, the former 
proprietor, they do so at their own peri), and cannot plead such pay- 
ments in answer to a suit for rent by the new owner {Collector of Rajsha- 
hye V. Harasundari Dcbi^ W. R., Sp. No, 1864, Act X, 6). The same 
rule applies when tenants continue to pay rent to co-sharer landlords 
after notice of the acquisition by the third party of an interest in the land 
{Azim v. Ram Lall Shaha^ 25 Calc., 330). 

Bent paid in advance.,— A tenant who pays rent to his landlord 
in advance is not, under the terms of this section, entitled to credit from 
the transferee for this payment The landlord may sue both the tenant 
and the transferee for the rent ( Madan Mohan Lai v. Holloway^ 
12 Calc, 555). But in one case decided under the former law it was 
ruled that an auction-purchaser with notice of a payment in advance, 
made by the tenant to the former proprietors, of rent due for a period 
subsequent to the date of purchase, is bound by such payment {Ram Lai 
Saha y.Jagendra Narain Rai^ 18 W. R., 328). In another case it was 
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}uld tliat a purchaser of land is bound by a contract between his vendor 
and a tenant, which is secured by the rent of the land remaining in the 
hands of such tenant^ the contract being in the nature of an assignment 
of rent of the property sold { Ckuraman Singh v. Patu Kuar^ 24 W.R., 
68 ). 

Back rents-— Back rents may be assigned {Harinath Masumdar v. 
Moran &* Co.^ W.R., Sp. No., 1864, Act X, 127), but the assignment is 
not valid against the tenant unless he has had express notice, or is a 
party to or otherwise aware, of the transfer (secs. 131 and 132 of the 
Transfer of Property Act). Under the provisions of sec, 135 of the 
Transfer of Property Ajjt, a debtor is discharged by paying to the 
creditor before judgment the price and incidental expenses of the 
purchase of the debt {Muchiram Barik v. hhan Chandra Chakravaritiy 
21 Calc., 568). Suit for arrears of back rents, though held under the old 
law to be suits for rent {^Krishna Kumar Mitra v. Mohesh Chandra 
Banurji^ W. R., Sp. No., 1864, Act X, 3 ; Harinath Masu/ndar v. Moran 
is* Co., W. R, Sp. No., 1864, Act X, 127 ; see contra, Bhagwtin Sahai 
V. Saiigcshar Chaiidhri, 19 \V. R., 431), would not seem to be suits for rent 
under the present Act. They are suits for debt only ; for rent under sec. 
3(5) is whatever is payable by a tenant to his landlord and the assign^ 
of the back rents cannot have been the landlord of the tenant at the time 
the rents accrued. See note to sec. 66 p. 219. Under sec. 148 {h) execu- 
tion of a decree for arrears of rent cannot be taken out by an assignee, 
unless the landlord’s interest in the land has become and is vested in 
him {Dinonath De V. Golap Mokini Dasi, i C. W. N., 183). 

Service of notices. — Sub-section (1) of sec. 72 does not require 
that the notice therein contemplated should be served in any particular 
manner. It does not require to be served in the manner prescribed by 
rule 3, Chap. I of the Govt, rules under the Tenancy Act {Madhab Ram 
V. Doyal Chandra Ghosh, 25 Calc,, 445 ; 2 C. W. N., 108). A special 
rule has been passed for the service of the general notice referred to in 
sub-section (2) of this section (see rule 6, Chap. V of the Govt, rules, 
Appendix 1 ). 

• 

Apportionment of rent.— Under sec. 37 of the Transfer of Pro- 
perty Act, when, in consequence of a transfer, property is divided and 
held in several shares, and thereupon the benefit of any obligation 
relating to the property as a whole passes from one to several owners 
of the property, the corresponding duty shall in the absence of a con- 
tract to the contrary amongst the owners, be performed in favour of 
each of such owners in proportion to the value of his share in such pro- 
perty, provided the duty can be severed and the person on whom the 
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duty lies has bad reasonable notice of the severance. But the provi- 
sions of this section do not apply to leases for agricultural purposes, 
unless and until the Local Government by notification in the official 
Gazette so directs. No such notification has as yet been issued, so that 
there is as yet no definite le^ai provision for the apportionment of rents, 
when the interests of the landlord are transferred to more than one 
person. Under the Estates Partition Act, (V, B. C., of 1897,) when a 
revenue paying estate is being divided, if it be necessary to divide 
tenures or holdings, rents can be apportioned between ^he different 
proprietors by the Revenue Officer entrusted with the duty of making 
the partition (see secs. 8i and 83, Act V, B. C., of 1897). In all other 
cases recourse must be had to a civil suit and the rents will then be 
apportioned by this Court, though there is no express law on the 
subject to guide it. There is no provision in this Act for the appor- 
tionment of rent, which is “required by the necessities of mankind, 
the exigencies of families and the demands of business.” The absence 
of such provision has always been “ a fruitful source of litigation and 
harassment to raiyats” (Rent Commission Kept., Vol. I . p. 57, para 127). 

There are many cases under the old law, in which it has^ been ruled 
thit the Civdl Courts can apportion rents on a suit being brought for 
the purpose. Thus, in the case of Ikm Madhub Ghosh v. Thakur €)ass 
Mandal (B. L. R., F. B., 588 ; 6 W. R., Act X, 71) Peacock, C. J., 
^ said It appears that the tenant originally held under four brothers 
of whom Gobind Mani’s husband, Sri Krishn.a, was one. They were a 
joint family, and the tenant was paying rent to them jointly. I should 
have thought myself, though it is unnecessary to e.xpress any decisive 
opinion on the point, that where rent is received by a joint family, the 
tenant is not liable to be sued by each member of the joint family for a 
separate share of rent. But if the estate is severed by partition, and, 
instead of being a joint estate, becomes separate estates, then the rent 
would be apportioned in respect of the several allotments, and each 
member would be entitled to sue for his separate share of the rent in 
respect of the lands allotted to him on partition.” Then, in Gopanand 
Jha V. Govind Prasad, (12 W. R., 109) it was ruled that when a lessee 
is evicted by title paramount to that of his lessor, an apportionment 
of the rent may take place in an action brought for the purpose, 
and that the onus is on the lessor to show what is the fair rent 
of the land out of which the tenant was not evicted. Again, in 
Srinaih Chandra Ckaudhri v. Mokesk Chandra Bandopadhyo^ (t C. 
L. R,, 453), it appeared that the Rajah Gopal Singh Deb was the 
proprietor of seven mauzas which were let in painL Three of them 
were bought at a sale in execution of a money decree^ against Rajah 
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Gopal Singfh Deb by the plaintiffs and four by the defendants, and 
the plaintiflfe sued the patnidars for the proportionate amount of the rent 
due to them and for the determination of that amount, making the 
purchasers of the remaining four mausas parties defendant ; and it was 
held that the suit was properly framed. In Annoda Charan Rat v. 
Kali Kumar Rai^ (4 Calc., 89), the Court (Garth, C. J., and McDonell, 
J.,) said “ If ijmali property is let to a tenant at one entire rent, we 
think it clear, upon principle and authority, that the rent is due in its 
entirety to all the co-sharers, and that all are bound to sue for it ; and 
that no co-sharer can sue to recover the amount of his share separately, 
whether the other co-sharers are made parties to the suit or not. Of 
course, if the land demised ceases to be ijmali^ and one portion of the 
divided area becomes the property of A, whilst another becomes the 
property of B, it is necessary that an apportionment of the rent should 
take place ; and then, in order to obtain such an apportionment, it 
would be quite proper that either .A or B should bring a suit against the 
tenant for so much of the rent as he considers his proper portion, mak- 
ing R or A, as the case may be, defendant to the suit. Rut here there 
has been no, division of the area of the property. The area is entire, 
the rent has always been paid by the tenant in its entirety, and tile 
title of the other co-sharers remAiins i/ma/i” The suit was accordingly 
dismissed. In /sAar Chandra Datta v. Ram Krishna Das^ (5 Calc., 902 ; 

6 C. L, R,, 421), it was held by a Full Bench, “ that a sale of a' share in ^ 
a tenure, which has been let out to a tenant in its entirety, does not 
of itself necessarily effect a severance of the tenure or an apportionment 
of the rent ; but if the purchaser of the share desires to have such a 
severance or apportionment, he is* entitled to enforce it by taking 
proper steps for that purpose. If he takes no such steps, then the 
tenant is justified in paying the entire rent, as before, to all the parties 
■yATvv.\^ entitled to it. Rut if the purchaser desires to effect a severance 
of the tenure, and an apportvonmeut of the rent, he must give the 
tenant due notice to that effect, and, then, if an amicable apportionment 
of the rent cannot be made by arrangement between all the parties 
concerned, the purchaser may bring a suit against the tenant for the 
purpose 0! having the rent apportioned, making all the other co-sharers 
parties to the suit.” It is impossible upon principle, it is further said, 
to distinguish cases, when a tenure is sold privately, from those when 
it is sold by public auction ; or, on the other hand, to distinguish cases, 
when a tenure is severed by different portions of its area being sold to 
different persons, from those when it is sold to different persons in un- 
divided shares. In all cases of this kind, the entirety of the joint 
interest should 'be considered as severable at the option of the 
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purchaser, and it would lead to most inconvenient results, and to the 
depreciation of the property thus sold in different lots, if the purchasers 
of such lots were compelled to collect their rents in one entire sum con- 
jointly with one another, or with the owner of the unsold shares or 
portions.” In Durj^n Prasad v. Ghosita Ghoria^{\\ Calc., 284), the 
plaintiff held a jote under the defendant and his co-sharers, who were 
jointly in possession of an estate paying revenue to Government. A 
batwara of this estate was effected in 1877, and out of the plaintiffs 
jote lands, a plot of land fifteen cottaks in extent, fell to the or 
divided share of the defendants. The rate of rent according to the 
plaintiff at which he held the land while the estate was joint was Hs. 4 
per bigha^ but on partition the defendants demanded and enforced pay- 
ment of Rs. 5 on account of the fifteen cottaks plot that fetll to their 
patti. The plaintiff then sued under s. 19 of Act VIII, B. C., of 1S69 
for abatement of rent, and obtained a decree. In second appeal the 
decree was affirmed, but it was pointed out that the suit was not pro- 
perly one for abatement, but one for apportionment of rent, and for a 
declaration that after batwara the share of the rent which the plaintiff 
was liable to pay to the defendant was as stated by the plaintiff. When 
ot^p co-sharer had obtained a decree for his share of the rent separately, 
and the other co-sharers served notices and sued for apportionment of 
rent, it was held that there was no reason why the rent should not be 
.apportioned, provided the notice was sufficient {Banwari Lai Mitra v. 
Kuladananda Chaudhri^ i C. W. N., clxxxviii). A decree had deter- 
mined that lands leased in mukarari to a lessee with a fixed rent thereon, 
were less in extent than they were specified to be in the patlahs that 
comprised them, the lessors not having title to the whole, and the lessee 
had obtained possession of the less estate. The revenue paying mehal 
within .which were the lands subject to the mukarari, such lands being 
shares of mauzahs therein, was afterwards sold for arrears under Act 
XI of 1S59. 'f he purchaser at that sale was sued by the mukararidar 
to make good her incumbrance under sec. 54 of the Act. The lease 
was maintained by the decree that followed, but only as to part of 
the shares specified in the pattahs. In a suit for mesne profits 
brought by the lessee agaipst the purchaser’s heir, who filed a 
cross-suit against her for rent, it was keld that as the lessee had not 
proved that she, having bad possession under the lessee, had been dis- 
possessed by the purchaser, there had not been an eviction in the proper 
sense of the word. But when in her suit for possession, pai^t only was 
decreed to her, and she was precluded by the result from getting a sub- 
stantial part, her position was the same as if she had been evicM* She, 
therefore, had the same equity for an apportionment as If she had been 
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evicted {In^mbancU Begam v, Kamleswari Prasad^ 21 Calc., 1005 ; L. R.j, 
21 I. Am U^). Whei^ the act of the landlord is not a mere trespass, but 
something of a graver character interfering substantially with the enjoy- 
ment by the tenant of the demised property, the tenant is entitled to a 
suspension of rent during such interference, even thou|h there nftay not 
be actual eviction, and if such interference be committed in respect of 
even a portion of the property, there should be no apportionment of rent, 
when the whole rent is equally chargeable upon every part of the land. 
But if the interference is in respect of only a certain portion of the demis- 
ed property, the rent for which is separately assessed, there should be 
apportionment {Dhanpat Singh v. Mahomed Kasim Ispahain^ 24 CrICm 
296). If the lease under which the tenure is held reserves rent at a 
certain rate per bigha^ it cannot be said that each bigha is separately 
assessed and separately chargeable with rent ; so if the landlord dispos- 
sesses the tenant from some of the lands of the tenure, he cannot claim 
rent for the lands that remain in the tenant’s possession (Karo Kumari 
V. Puma Chandra Sarbogya^ 28 Calc., 188). When the plaintiffs, who 
arc joint landlords, have in suits separately instituted by them against 
the tenant defendant asked for apportionment of rent and for recovery of 
rents due on such apportionment, and all the parties interested have 
been made parties to the suits, there is no reason why the plaintiffs 
should not have the rents apportioned, and the apportionment may take 
place in respect both of the arrears alleged to be due and the future rent 
(Rajnarain Mitra v Ekadasi Bag^ 27 Calc., 479 ; 4 C. W. N., 494). 

Apportionment of cesses. Where a Collector has under the 
Cess Act determined the annual value in respect of certain land and a 
portion of that land is subsequently granted as a tenure to an under- 
tenant and the Collector has not sefparately assessed the annual value 
of the land of the tenure so created, the under-tenant is neve^heless 
liable for any cesses in respect of that land. In such a case it is com- 
petent to a Court to ascertain the annual value of the land comprised in 
the defendant’s tenure, so as to ascertain the amount due for cesses (Hart 
Mohan Dalai v. Ashtosh Dhur^ 4 C. W. N , 776). 

All oO'^aharers must be made parties.— In a suit for apportion- 
ment of rent, the plaintiff must make all hi^ co-sharers parties, otherwise 
the suit is badly framed and should be dismissed (Ishar Chandra Datta 
v. Ram Krishna Das^ 5 Calc., 902 ; 6 C. L. R,, 421 ; Abhai Govind 
Chaudhri v, Hari Ckaran Chaudhri^ 8 Calc , 277). A tenant held certain 
land under a lease which providea that after the land had been fully 
brought under cultivation, there should be a measurement and an adjust- 
ment of the rent finally and once for all, and after that there should be , 
no change in the rent, One of the landlords then brought a suit, 
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Hilleging that the land had heen fully brought under cultivation, and that 
there had been a measurement, and, therefore, she^ prayed ior an adjust- 
ment of her share of the rent It was held that on the terms of the lease 
the final adjustment of the rent could be obtained only b^ a suit brought 
by all the landlords, or by a suit by some of them, if the others refused 
to j6in, but in that case the suit must be for the adjustment of the entire 
rent and all the necessary parties must be properly before the Court 
{Bindu Baskini Daszv. Piari Mohan Basu^ 20 Calc., 107). 

Separate payment of rent not oonolusive evidenoe of 
apportionment.— When a tenant has agreed with his landlords 
to pay a certain rent for his whole holding, the fact that he has 
paid each landlord his proportionate share of the rent , is not con- 
clusive, but merely presumptive evidence that the rent has been 
apportioned between the landlords [Anu Mandal v. Kamaludin^ i C. L. 
R., 248). 

Accrual of rent.— Under sec. 36 of Act IV of 1882, in the absence 
of a contract or local usage to the contrarVi rent shall, on the transfer of 
the interest of the person entitled to receive it, be deemed as between the 
transferor and transferee to accrue due from day to day, and to be 
apportionable accordingly, but to be piyable r>n the days appointed for 
the payment thereof. But, according to the ruling in Satyendra Nath 
Thakurv. Nilkanth Singh^ (21 Calc., 383^ rent under this Act “should 
ordinarily be regarded not as accruing from day to day, but as falling 
due only at stated times according to the contract of tenancy or the general 
law in the absence of such contract, as laid down in sec. 53 of the Bengal 
Tenancy Act.” See notes to sec. 53, p. 186. When a landlord has brought 
a tenure to sale in execution of a decree for arrears of rent, the purchaser 
becomes his tenant only from the date of the confirmation of the sale, 
and the arrears accruing due between the date of sale and the date of 
confirmation of sale must be treated as arrears of rent payable by the 
out-going tenant, whose interest does not cease till the sale is confirmed 
{Karunamai Banurji v. Surendro Nath Mnkhurji^ 2 C. W. N., cccxxvii). 

73. When an occupancy-raiyat transfers his 
Liability for holding ’without the consent of the 
landlord, the transferor and transferee 
oy-hoiding. jjg jointly and severally liable to 

the landlord for arrears of rent accruing due after the 
transfer, unless and until notice of the transfer is 
given to the landlord in the prescribed manner. 
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Extended to Orissa, (Not,, Sept. loth 1891). 

Application of the seotion.— The provisions of this section 
would seem to be applicable only to such occupancy rights as are transfer- 
able by local usfge (see note to sec. 26, pp. t ii-i 13.) The transferee is of 
course not personally liable for rent which accrued due before ho became 
the owner {RasA Bihari Bandopadhya v. Piari Mohun Mukhurji^ 4 Calc,, 
346). In no case can an occupancy raiyat transfer a share of his hold- 
ing without the consent in writing of his landlord (sec. 88). An occu- 
pancy raiyat cannot now sue his landlord for legistration of his name in 
the landlord’s serishtah and for the striking off of his transferor’s name ; 
for there is no provision in the Act compelling a landlord to register any 
tenant’s name in his books. An occupancy raiyat who has purchased an 
occupancy holding which is transferable by custom may sue to obtain a 
declaration to this effect under sec. 42 of the Specific Relief Act ; but the 
joint liability of the transferor and transferee for the rent will continue 
till the notice referred to in section 73 has been given in the prescribed 
manner {AmMku Prasad Ckaudhri v. Keshti Sakai^ 24 Calc., 642). 

Plaintiff purchased certain jotes from defendants, i and 2, and agreed 
to pay the rents due to the landlord up to the time of sale. They did 
not pay, and the landlord sued the plaintiff for rents due for the period 
anterior as well as subsequent to the date of sale. In execution of the 
landlord’s decree, 51 bighas were sold : hehi^ that the plaintiff was entitled 
to recover from the defendants the sum due as arrears from them, to pay 
off which the 51 In^has had been sold [Kutubali Shah v. AzihuUa 
Mandal^ 7 C. W. N., 905), 

Service of notice.- The rules framed by the Local Government 
for the service of the notice referreSd to in this section are to be found in 
rules 7 and 8, Chap. V of the Govt, rules, Appendix I. 

Beceipt of rent from transferee.— It was held by a Full Bench 
under the former law that when a landlord had received rent from the 
transferee and was fully aware of the transfer of a holding, which was by 
custom transferable without the consent of the landlord, the transferor’s 
connection with the holding had come to an end and a suit against him 
for rent did not lie {Abdul Azi:: v. Ahmed Aliy 14 Calc., 795). The same 
would seem to have been the law with regard to holdings not transferable 
by custom, for the receipt of rent from the transferee was regarded as 
evidence not only of knowledge of the transfer, but of consent thereto (see 
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denomination of abwab, mathat, or other 
like appellations, in addition to the actual 
rent, shall be illegal, and all stipulations 


and reserrations for the payment of such shall be void. 


Abwabs. — Section 54 of Reg. VIII of 1793 down that all 
existing abwabs should be consolidated with the asai jama into one 
spedhc sum, and sec. 55 of the same Regulation prohibited the imposi- 
toiii of any new abwab or mathat upon the raiyats upon any pretence 
whatever upon pain of a penalty of three times the amount imposed 
for tftw entire period of the imposition. Sections of Reg. V of 1812 
altered certain of the provisions of Reg. VIII of 1793, t)ut declared 
that nothing therein contained should be construed as sanctioning q|: 
legalizing the imposition of arbitrary or indefinite cesses, whether under 
the denomination of abwab^ mathat or any other denomination. Section 
10 of Act X of 1S59 and section 11 of Act VIII, B. C., of 1869 provided 
that under-tenants or raiyats, if any sum was exacted from them in 
excess of the sum specified in the pattah^ whether as abwab or on any 
other pretext, were entitled to recover damages not exceeding double 
the amount so exacted. But there are many decisions of the High Court 
in which these provisions have not been strictly given effect to. Thus, 
in Jiatuiiah Paramamk v. /a^^ad/ndro Narain Pat\X 22 W. R., 12), it was 
ruled that if a samindar demands a cess over and above the original 
rent, and the raiyat consents and contracts to pay it, this demand and 
the old rent form a new rent lawfully claimable under the contract 
Then, in Budhna Ora^an Mahiun v. Jogeshar Doyal Siffgh^ (24 W. R., 
4)^ it was said that certain payments which were not so much in the nature 
of cesses, as of rent-in>kind, and which were fixed and uniform^ and 
had been paid by the raiyat from the beginnings according to local 
custom, were not illegal cessesi In Nobin Chandra Rai v. Guru Gov£nd9 
Mazumdar^ (25 W. R., 8), it was laid down that a taksildar would be 
bound t© account to the landlord for payments for bhika^ or payments 
made by tenants in excess of the rents due from them, if paid voluntarily 
and not “ exacted* from them. See also Bkolanath Mukhmji Brojc 
Moka» Ghosh (14 W. R., 35 «)- A landlord's agent is liable to pay to the 
landlord a«y sums collected by the agent from, the tenants as or 

illegal {/^gtndra, Bala Dost v. Gurudoyal Mukhurjiy 3 P Calc., 

loti ; 7 €. W. N., lathe SeraiganiJuk Co. v. ToraMtAhuttO, (»5 

16 
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W.R., 352), it was said that where a raiyat has for many years been paying 
a tiillah ifshi of 2 as, in each rupee, in addition to the asal jama of the 
holding and the two payments have been incorporated in time, and have 
actually formed the subject of a single receipt, which the zamindar 
challenged the raiyat, but which the raiyat failed, to produce, and where 
a raiyat, for the purpose of preventing disputes with his landlord, and 
for securing his own interests, has agreed to make a definite payment 
to his landlord in addition to his rent, such additional payment cannot 
be treated as an illegal cess, for the law favours such arrangefnents and 
provides for their being enforced : and in Mahomed Faiz Chaudhri v. 
Jantu Ghastf (8 Calc., 730), it was ruled that a condition in a lease, that a 
tenant will pay to the landlord collection charges, can be enforced, if the 
condition is definite and certain in its nature and forms part of the 
consideration for the lease. 

The whole subject was considered in the Full Bench case of ChuHan 
V. Tilakdhari Sin^h^{\\ Calc., 175), in which it was decided 
itliat, where it is not actually proved that nhwabs have been paid, or have 
been payable, before the time of the Permanent Settlement, a landlord 
is not legally entitled to recover them as against his raiyats, even assum- 
ing that by the custom of the estate the raiyats and their ancestors be- 
fore them have for a great number of years paid such ahwabs. In this 
case. Garth, C. J., said “I consider that the Regulation of 1793, as well 
as the Rent Law of 1859, intended to put an end to the abwab system, 
and to render them illegal. It has been argued that to abolish this 
system is contrary to the wishes of both landlords and raiyats, and 1 
believe that to be true. Landlords often find it a convenient means of 
enhancing their rents in an irregular way, and the raiyats, as a rule, 
would far rather submit to pay ahwabs than have their asal rent increas- 
ed. But the system appears to me to be clearly illegal, and I consider 
that the Civil Courts should do their best to put an^nd to it.” Mitter, J., 
in the same case observed : — ‘*Under the provisions of the Regulations 
and Acts cited above, it seems to me that a contract for the payment of 
abwabs is unlawful, and is not enforceable by law. It has been contend- 
ed before us that a claim for the recovery of the abwabs existing before 
the Permanent Settlement is enforceable, notwithstanding these provi- 
sions, because sec. 54 of Reg. VIII of 1793 contained only a direction 
for the consolidation of the abwabs with the asal jama ; but no penalty 
was attached to an omission pn the part of the landholders to act accord- 
ing to that direction. But it seems to me that this contention is not 
correct, because sec. 61 of the said Regulation, in my opinion, provided 
the penalty in question-^that penalty being the non-suiting of the claim 
for the recovery of the abwabs** But in a later case {Padmanand Singh 
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V. Baij Naih Singh, 15 Calc., 838), a Division Be|^ch (Tottenham aiid 
Ghose, JJ.,) ruled that “what is and what is not an ^wab .must depend 
upon the circumstances of each particular case in which the question 
arises.” It further held that where, by a kahulyat, dated 1869, a defend- 
ant, as holder of a mukarari tenure, agreed to pay a certain fixed sum 
as rent, and also certain sums designated tehwari and salami, they were 
not illegal cesses within the Full Bench ruling of Chultan Mahtan v. 
Tilakdhari Stngh^ not being uncertain and arbitrary in their character, 
but specific sums which the tenants agreed to pay to the landlords, and 
the payment of which, no less than the payment of die rent itself formed 
part of the consideration upon which the tenancy was created, and were 
in fact, part of the rent agreed to be paid, although not so described ; 
they were, therefore, recoverable under Regulation V of 1812. Subse- 
quently, the case of Chultan Mahtan v. Tilakdhari Singh, was appealed 
to their Lordships of the Privy Council, and the judgment of the High 
Court was affirmed {Tilakdhari Singh v. Chultan Mahtan, 17 Calc.| 
131 ; L. R., 16 I. A., 152). Their Lordships of the Privy Council said 
“The payments are described in the plaint as old usual abwabs ; and 
they are also described as abwabs in the old zamindari accounts. It 
appears to their Lordships that the Hi«h Court was perfectly right in 
treating them as abwabs and not as part of the rent. Unquestionably 
they have been paid for a long time ; how long does not appear. They 
are said to have been paid according to long-standing custom. Whether 
that means that they were payable at the time of the Permanent Settle- 
ment or not, is not plain. If they were payable at the time of the 
Permanent Settlement, they ought to have been consolidated with the 
rent- under s. 54 of Reg. VIII of 1793. Not being so consolidated, they 
cannot now be recovered under s. 61 of the Regulation. If they were 
not payable at the time of the Permanent Settlement, they would come 
under the description of new abwabs in s. 55 ; and they would be in that 
case illegal.” The subject was further considered in the case of Radha 
Prasad Singh v. Bat Kuar Koeri, (17 Calc., 726), and it was held that 
certain sums sued for under the head of sarak, neg and kkarach were 
abwabs, and were therefore not recoverable, and that all additions to 
the actual rebt are illegal and any agreement to pay them is void. In 
this case it was pointed out by Pethcram, C. J., that the^case of 
Padmanand Singh v. Baij Nath Singh, must be regarded as overruled 
by the Privy Council in Tilakdhari Singh v. Chultan Mahtan, The 
words “all stipplations and reservations fqr the payment of such” refer to 
both past and future stipulations (Jotindro Nath Tagore v, Chandra 
Nath Safui, 6 C. W. N., 360). Under sec. (2) cl. (4), of this Act, the 
landlord capnot now recow the abwabs which he could hot recover 
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under the old law {^Apuma Charon Ghosh v. Karojn Ali^ 4 L, 

527 ; m C* W. N., 527). In estimating the value of a property 
in an application under s. 31 1 , ahwabs should not be taken into 
account {Shashi Bhusan Sadhu v. Ahmed Hossen^ 7 C W. N,, 439)* 
A &xc:d' amount mentioned in a lease as payable annually for 
collection charges in addition to rent, the total being described 
as the jama and forming the consideration of the lease is not an 
aimab^ but is a part of the rent and recoverable as such {Radha 
Charan Rai v. Golak Chandra Ghosh^ 31 Calc., 834 ; 8 C. Wi N., 529). 

Abwabs held iltegal.— The following abivabs have expressly been 
held to be illegal; (i) Znbita batfa^ ox c\istorc\?Lry \t\y {Radha Mohan 
Sarfna v. Ganga Prasad Chakravartti^ 7 S. D. A.. Select Repts, 166). 
(2) Mihmani^ guest money, and nazarana^ presents (Madho Singh v. 
Bidyanand Singh^ S. D. A., Repts., 1848, 442) , (3) Bardana^ batta^ and 
kotivali tobiicco {Chakan Sahu Rup Chand Pandi^ S. D. A. Repts , 
1848, 680) ; (4) Chanday subscription, {Meliss v. Meghnath Thakury S. D. 
A. Repts., 1852, 4) ; (5) Rasutn Kazzoy ox KazPs fees {Lakhi Debi Chaudh- 
rain v. Ahtay S. D. A. Repts., 1852, 552) ; (6) Najaiy a tax assessed 
upon the cultivators present, to make up for any deficiency arising from 
the death or disappearance of their neighbours (see Wilson^s Glossary, 
p. 363), Dhali Paramanik v. Anand Chandra TolapairOy {5 W. R., Art 
X, 86) ; (7) A cess of so much gur on every maund manufacrured 
Sonafn Sukal v. Ilahi Baksky (7 W. R., 453) ; (8) A cess for grazing 
rattle on a jotedaPs own joiey but within the zamindaPs estate {Bhagkirath 
Shikdar v. Ram Narain Mandar^ 9 W R., 300) ; (9) Rakumaty or 
miscellaneous items, {Arjun Sahu v.. An'ind Singhy ro W. R., 257) ; 
(10) Parabi or festival cess {Kanuda Kant Ghosc v. Kanu Mahomed 
Mandaly 1 1 W. R., 395 ; 3 B. L. R , A. C., 44 ; contray Jagadish 
Chandra Bisivas v. Tarikulhih Sarkary (24 W. R., 90) ; (ii) Patwarian 
or patwari’s fees (Bamiah Chaudkri v. Srinand Singh, 12 W. R. 29) ; 
(12) Purvi bhika, a sum collected on the occasion of the aimaprasan 
ceremony (the first eating cjf rice after birth) of the samindaPs son 
{Nohin Chandra Rai v. Guru Gobind Sarntah, 14 W. R., 447) ; (13) 
Patwari’s wage, sidha, or daily allowance, and pasbatis or watchman's 
{Mengar Mondar w. /fari Mohun Thakur. 23 W. R., 447); (14) 
Dastur^^^ hajatana, sonari, batta, mat, hatta company, neg, or landlord's 
due, pansera, or harvest fee, hodhw ra, or fee for the wages of village- 
watchmen, pohwiy or fee for the wages of the priest, nocha^ or fee for 
the wages of village-establishments, mangan, a cess of 30 seers of the 
produce per plough, and sidha, or patwari’s dues {Ckultan Mahtan v. 
TiUkdhari ^ingh, ii Calc., i 75 );(iS) Sorak, reg, kkaroch and batta 
{Radha Prasad Singh v, Bal Kuar Koeri, 17 Calc., 726); C16) Bhet 



S«D. 74.1 


ILLEGAL CESSES.' 


245 


aad b^ar, presents and gratuitous labour, <S. A. No. 47 of 1893, decided 
by Norris and Bancrjee, JJ., March 19th, 1894 ; Apuma Chtmtn Gkox 
V, Kamm All, 4 C. L J., 527 ; id C W. N., 52,7) : (17) an annual pay- 
ment in lieu of certain quantities of jack fruit, bamboos and fish, when 
stipulated for in a clause perfectly distinct from that relating to the pay- 
ment of rent, which was payable quarterly {Krishna Chandra Sen v. 
Sushiia Sundari Dasi, 26 Calc., 61 1 ; 3 C. W. N., 608) ; (18I an annual 
payment of ten rupees in default of delivery of a certain quantity of 
Narain Miira v, Panna Chand, 7 C .W. N. 203) ; (19) 
Puja kharcho {Narendra Kumar Chose v. Cora Chand 33 Calc., 683). 

Batt& Batta would seem not to be an ahwab, \i it is merely an 
allowance for the exchange of sicca rupees into Company’s rupees, which 
were first introduced by Act XVII of 1835 (see S. As. Nos., 136810 
1371 of 1886 decided by Petheram, C. J., and Ghosh, J., Apiil 13th, 1887, 
and S. A,, No. 1397 of 1891, decided by Macpherson, J., May 13th 
1892). By Act XI II of 1836 sicca rupees ceased to be legal tender, but 
were receivable at public treasuries subject to a charge of i p. c. for 
recoinage. If a tenancy has been created before 1836, batta xsprima facie 
not an ; but if the creation of the tenancy is of subsequent date, 

batta \%f>rima facie an abwab. 

Cesses. — Road-cess and public works cesses are not abwabs, and a 
contract to pay more than the proportion payable by the tenant is legal 
{Nagendra Kumar Ghosh v. Gorachand 33 Calc., 683, Eastern Mortgage 
Co, V. Ganpat Sittgh, 9 C. W. N., xxiii ; Ashutosh Dhar v. Amir 
Mollah, 3 C. L. J., 337). 

Dak Cess. — Dak-cess is not an illegal cess, nor would it appear to 
be rent according to the definition of rent contained in section 3, sub-sec- 
tion (5), inasmuch as it is not paid for the use and occupation of land held 
by the teuant* It is a cess levied by Goveinmcnt on zamindars in consider- 
ation of the conveyance by (Government of the dak. Tenants are not 
bound to pay it in consideration of their holding land under the ssamindar, 
Zamindars can only collect clak-cess from their tenants provided the 
latter have agreed to pay it to them (sec. 12, Act VUI, B. C., of 1862). 
In Bissonaik Sarkar v. Sarnamoyi (4 W. R., 6), it was ruled that a 
zamindar was entitled under Bengal Act VIII of 1862 to reimburse him- 
self from ihepatnidar for dak charges, if under the old law he had beep 
in the habit of paying them. But in other cases, it was held that it 
depended on the terms of their leases whether patnidars w'ere liable to 
pay dak-cess or not. (See Saroda Sundari Debt v. Uma Charan Sarkar, 
3 W. R., S. C , Ref., 17 ; Saroda Sundari Debt v. Tarim Charan Saha, 
3. W. R., S. C., Ref., 19 ; Rakhal Das Mukhurji v. Sarnomc^i, 6 W. R , 
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TOO ; RohifU Kant Rai v, Tripura Sundari Dasi^ 8 W, 45). Land- 
lords cannot collect dak-cess as rent. A suit for dak-cess is one of the 
nature cognizable by a Court of Small Causes {Maktad Chand v. Radha 
Binod Ch<mdhri^ 8 W. R., 517 j Erskine v. Trilochan Chaturjiy 9 
W. R., 518). In Watson v. Srlkrishna Bhumik^ (21 Calc,, 132), 
however, it was held that dak-cess was to be regarded as rent for the 
purposes of section 135 of the Act. Dak-cess is not an ahwab and is 
recoverable as part of the consideration for the tenancy, if there is a 
contract for the payment of such cess {Bifai Chand Mahtah v, Brahama 
Das Datia^ i C. L. J., See note, sec. 3 (5) p. 31. Dak-cess has 

now been abolished by Act IV of 1907, the Repealing and Amending 
(Rates and Cesses) Act which repealed Bengal Act VIII of 1862. 

Chaukidars* pay.— Where a painidar was by the terms of his lease 
bound to pay half of the pay of the village chaukidars^ and the stipula- 
tion had b^en entered into between parties competent to contract and 
had been made for valuable consideration, it was said that the amount 
the painidar had agreed to pay was to be paid quite as much on account 
of the occupation of the land as that which was expressly called the 
rent, and was part of the ground rent quite as mulch as the latter. It 
was, therefore, not an abwab and was recoverable {Ahsanulla Khan v. 
Tirthabasint\ 22 Calc , 680). See note, sec. 3 (5', p. 32. 

Le 9 S 303 are tenants and cannot contract to pay abwabs. — 
Lessees are tenants within the meaning of sec. 74 and cannot legally 
contract to pay abivabs^ (S. A., 1632 of 1892, decided by Petheram, C. J., 
and Amir Ali, J., March 71b, 1894, and S. As., 195, 196, 221 223, 225, of 
1893, decided by Amir Ali and Rat^pini, JJ., April 19th, 1894). 


Res judicata.— When in a suit of rent, the rent claimed expressly 
includes an item which is objected to as an illegal cess, the mere fact 
that in a previous rent suit between the same parties regarding the same 
tenure, the defendant did not raise this plea, although he could have 

in ihn previous suit, precluJe him fiom raising it in the subsequent SuU 
{Umesh Chandra Maitra v. Barada Das Afaitra, 28 Calc., 17). 


ThiB section is controlled by section 179 .-Section 179 of 
the Act which provides that nothing in this Act shall be deenjed to 
prevent a proprietor or hoider of a permanent tenure in a 

settled area from granting a permanent mukarari lease, on any tettUS 
agreed on between him and his tenant is not controlled by section 74 

Ahsanulla Khan v. Tirthahn^ini r'»i 

n=.v,r,.nrnf,„ "/• 22 Calc., 68 o.) A Stipulation fw .die 
payment of an abwab in a permanent mukarari lease is vali4 { tbis tefililtm 
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does not control section 179 {Krishna Chandra Sen v. Sushila Sstndari 
Dost, 26 Calc., 611 j 3 C. W. N., 608). 

76. Every tenant from whom, except under any 
Penaitv for exootion Special enactment for the time being 
aWlum*n«oss in force, any sum of money or any 
of the rent payable. portion of the produce of his land 

is exacted by his landlord in excess of the rent [or 
interest] lawfully payable, may, within six months 
from the date of the exaction, institute a suit to 
recover from the landlord, in addition to the amount 
or value of what is so exacted, such sum by way of 
penalty as the Court thinks fit, not exceeding two 
hundred rupees ; or when double the amount or value 
of what is so exacted exceeds two hundred nipees, 
not exceeding double that amount or value. 

Extended to Orissa, (Not, Sep. loth, 1891). 

The words in brackets were inserted by s. 17, Act I, B. C., of 1907, 
as a consequential amendment on that made in section 67 regarding the 
levy of interest before the institution of a suit 

Under sec. 10, Act X of 1859, and sec. ii, Act VIII, B. C., of 1869, 
any under-tenant or raiyat from whom any sum was exacted in excess 
of the rent specified in his pattah or payable was entitled to recover 
damages not exceeding double the amount exacted or paid. For special 
enactments making demands other than rent recoverable as such, see 
note, sec. 3 (S) p. 29. 

Exacted. — The word “exacted” in this section would seem to imply 
nothing more than “collected aftei' demand ” (see Ram Prasad Bhagat 
V. Ram Tahal Singh^ Marsh., 655). Money collected under a proceeding 
prescribed by law, though in excess of the due amount, is not exacted 
{Chandra Moni Chaudkurain v. Debendra Nath Rai, Marshy 4a% 
Where the defendant had sub-let land to the plaintiff for the purpose of 
raising crops under a contract to share the produce between them, and 
where the plaintiff sought to recover the value of the share of the crops 
which the defendant had misappropriated^t was held that the suit was 
not for a sum exacted in excess of the rent {GharibuUah Paramanik v. 
Fcddr M&hmmd 10 W. R,, 203). Bums exacted by ^ iahsUdar 
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from tenatrtscatittot be rec(>V(MiBdbylhe landlord in a civil sttit {N 0 bm 
Chandra, Rat v. Guru Gobind Mazumdar^ 25 W. R., 8). 

No SftoDlld appeal. —A suit under this section for a sum of money 
claimed as an excess payment of rent exacted from a tenant is one 
cojjnizaWe by a Court of Small Causes, and no second appeal will lie 
in such a suit {Ranga Rat v. Hoikway, 4 C. W. N., 95). 
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CHAPTER IX 

Miscbllatibous Provisions as to Landlords and 
Tenants. 

Improvements. 

V& (1) For the purposes of this Act, the terra 
“ improvement, ” used with reference to 
Definition of holding, shall mean any work 

ment ? ^ ® ■ which adds to the value of the holding, 
which is suitable to the holding and 
consistent with the purpose for which it was let, and 
which, if not executed on the holding, is either 
executed directly for its benefit, or is, after execution, 
made directly beneficial to it. 

(2) Until the contrary is shown, the following 
shall be presumed to be improvements within the 
meaning of this section : — 

(rt) the construction of wells, tanks, water-chan- 
nels and other works for the storage, 
supply or distribution of water for the 
purposes of agriculture, or for tlie use of 
men and cattle employed in agriculture ; 

(6) the preparation of land for irrigation ; 

(c) the drainage, reclamation from rivers or other 
waters, or protection from floods, or from 
erosion or other damage by water, of land 
used for agricultural purposes, or waste- 
land which is culturable ; 
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(rf) the reclamation, clearance', enclosure or perma- 
nent improvement of land for agricultural 
purposes ; 

(e) flie renewal or re-construction of any of the 
foregoing works, or alterations therein or 
additions thereto ; and 

( /) the erection of a suitable dwelling-house for 
the raiyat and his family, together with all 
necessary out-ofBces. 

( 8 ) But no work executed by the raiyat of a 
holding shall be deemed to be an improvement for 
the purposes of this Act if it substantially diminishes 
the value of his landlord’s property. 


This section is founded on, and its terms follow closely those of, sec. 
4, Act XIX of 1883 (The Land Improvement Loans Act). In order to 
make the provisions of sect 76 (2) applicable to a tank excavated by a 
tenant it must be shown that the tank was excavated for the purpose of 
agriculture or for the use of men and cattle employed in agriculture 
(Govind Chandra Basu v. Kamizuddin^ 9 C. W. N., ccxlvi). Under the 
old law it was held that every raiyat with a right to hold his land perma- 
nently, such as an occupancy-raiyat, could build a pukha house on the 
land or do with it what he liked, so long as he did not injure it to the 
detriment of his landlord {Niamatulhih Ostagur v. Govind Charan Datta^ 
6 W. R., Act X 40). But see Jagat Chandra Rat v, Ishan Chandra 
Banurji^ (24 W. R., 220), in which it was said that a raiyat with a right 
of occupancy in agricultural land could not convert it into a dwelling- 
house’ and appurtenances. There is nothing in section 76 of the Bengal 
Tenancy Act to indicate that a suitable dwelling-house of an occupancy- 
raiyat as described in that section, must be of a temporary description 
only. ^Hari Kiskor Bama v, Barada Kishor Acharjyay 31 Calc., 1014 ; 
8C.W.N, 754 ). 


77. (1) Where a raiyat holds at fixed rates or 

Right to m&ke has an occuparcy-right in liis holding, 
to 0Me*5*hSd- neither the raiyat nor his landlord shall, 
nMs iwd such, be entitled to prevent the other 

pftDoy-hoidiDg. fronci making an improvement in respect 
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of the holding, except on the ground that he is willing 
to make it himself. 

(2) If both the raiyat and his landlord ifish to 
make the same improvement, the raiyat shall have 
the prior right to make it, unless it affects another 
holding or other holdings under the same landlord. 

Collector to 78- If a question arises between the 
as lip right to raiyat and his landlord — 
ment, (a) as to the right to make an iinprove- 

ment, or 

(6) as to whether a particular work is an improve- 
ment, 

the Collector may, on the application, of either party, 
decide the question, and his decision shall be final. 

79. (l)A non-occupancy-raiyat shall be entitled 
Right to make to construct, maintain and repair a well 
in^'^”oaTe*"*^''of for the irrigation of his holding, ' with all 
hordhig!*^*"°^ works incidental thereto, and to erect a 
suitable dwelling-house for himself and 
his family, with all necessary out-offices ; but shall 
not, except as, aforesaid and as next hereinafter pro- 
vided, be entitled to make any other improvement in 
respect of his holding without his landlord’s permission. 

^2) A non-occupancy-raiyat who would, but for 
the want of his landlord’s permission, be entitled to 
make an improvement in respect of his holding, may, 
if he desires that the improvement be made, deliver, 
or causq to be delivered, to his landlord a request in 
writing calling upon him to make the improvement 
within a reasonable time ; and, if the landlch-d is unable 
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or neglopts to comply , witJi tha** request, laaay make 
the improvement himself. 

LimttatiaxL—The period of limitation for a suit against a tenant 
for an act Contrary to the provisions of the preceding sections of this 
Chapter is it years under art. 32, sch. II of the Limitation Act. But to 
bar a,suk against a tenant for the improper excavation of a tank, it roust 
be shown that the suit is brought more than 2 years after the landlord 
became aware of the excavation {Govind Chandra Basu v. Kami^uddin^ 
9 C. "W. N., ccxlvi). 

80 . . (1) A landlord may, by application to such 
Revenue-officer as the Local Govern- 

Hegistration of . . 

landlord’s im- tnent may appoint, register any luiprove- 

proveraents. jjjent which he has lawfully made or 

which has been lawfully made at his expense or which 

he has assisted a tenant in making. 

(2) The ajDplication shall be in such form, shall 
contain such information, and shall be verified in such 
manner, by local inquiry or otherwise, as the Local 
Government, from time to time, by rule directs. 

(3) The officer receiving the application may re- 
ject it if it has not been made within twelve months — 

{a) in the case of improvements made before the 
commencement of this Act — ;frora the eoni- 

. inenoeinent of this Act ; 

(/») in the case of improvements made after the 
oommenoeinent of this Act — from the date 
of the completion of the work. 

Extended to Orissa, <Not., juwe 37tli, 1892). 

Bohanoemeat of rent on tlie grounds of landlord's im- 
provsinenlis.— One of tbe grounds on which the landlord of an occu- 
pancy holding can sue for enhancemeut of rent is that. the productive 
powers of the land have increased by an improvement effected by or 
at die expense of the landlord during the currency of the present rent 
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[sec 30 (e )} ; bttt no enbancenient can be decreed on this ground unksss 
the improvement has been registered in accordance with the Act [sec. 33 

(1)W]. - 

^ Oovernment rules.— The Government rules framed under this 
section are to be found in rules r to 6, Chap. I FI of the Govt, roles, 
Appendix L 

81. (1)^ If any landlord or tenant of a holding 

Application to desiTes that evidence relating to my 
improve! iraproveraent made in respect thereof be 
raent. recorded, he may apply to a Revenue- 

officer, who shall thereupon, at a time and place of 
which notice shall be given to the parties^ record the 
evidence, unless he considers that theie are no 
reasonable grounds for making the applitmtion, or it is 
made to appear that the subject-matter thereof is 
under inquiry in a Civil Court. 

(2)' When any matter has been recorded under 
this section, the record thereof shall be admissible in 
evidence in every subsequent proceeding between the 
landlord and tenant or any persons claiming under 
them. 


For the rule passed by the Local Government under this sectioin, see 
rule 7, Chap, III of the Government rules, Appendix 1 . 

82. ( 1 ) Every raiyat who is ejected from his 

holding shall be entitled to compensation 

Compenflation « . j 1 • 1 i 1 1 

for raiyats’ iiti- for improvements which have been made 

provements. . /* • j -j-i 

m respe6t thereof m accordance with 
this Act by him, or by his predecessor in interest, 
and for which compensation has not already been 
paid. 

(2) Whenever a Court makes a decree or order 
for the ejectment of a raiyat, it shall determine the 
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‘'t 

amotiQt of eompensation (if any) due under this sec- 
tion to the raiyat for improvements, and shall make 
the decree or order of ejectment conditional on the 
.payment of that amount to the raiyat. 

(8) No compensation under this section for an 
improvement shall be claimable where the raiyat has 
made the improvement in pursuance of a contract or 
under a lease binding him, in consideration of some 
substantial advantage to be obtained by him, to make 
the improvement without compensation, and he has 
obtained that advantage. 

(4) Improvements made by a raiyat between the 
2nd day of March, 1883, and the commencement of 
this Act shall be deemed to have been made in ac- 
cordance with this Act. 

(5) The Local Government may, from time to 
time, by notification in the official Gazette, make rules 
requiring the Court to associate with itself, for the 
purpose of estimating the compensation to be award- 
ed under this section for an improvement, such 
number of assessors, as the Local Government thinks 
fit, and determining the qualifications of those as- 
sessors and the mode of selecting them. 

No tenant can contract himself out of his right to claim compensation 
for improvements [sec, 178 (i) (d) ]. 

In a case, the cause of action in which arose in the Madras Presi- 
dency, it appealed that the land was demised on kanam for wet cultiva- 
tion. The demisee changed the character of the holding, by making 
various improvements which were held to be inconsistent with the pur- 
pose for which the land was demised. On a finding that the landlord 
had stood by while the character of the holding waS being changed and 
bad thereby caused a belief that the change had his approval, it was 
h^id in appeal that the demisee was entitled to compensation for 
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his iaipro^emqnts on redemption of the hanam {Kunktm^^ v. M^ayan 
Mussad^ 12 Mad., 320). 

The 2nd March, 1883, is the date on which leave to introduce the 
Bengal Tenancy Bill intto Council was obtained. 

No rules have yet been made by the Local Government under the 
provisions of sub-section (5). 

83. (1) In estimating the compensation to be 

Principle on awarded Under the last foregoing section 
improvement, regard shall be 

estimated. had 

(а) to the amount by which the value, or the pro- 

duce, of the holdinjf, or the value of that 
produce, is increased by the improvement ; 

(б) to the condition of the improvement, and the 

. probable duration of its effects ; 

(c) to the labour and capital required for the 
making of such an improvement ; 

to any reduction or remission of rent or any 
other advantage given by the landlord to 
the raiyat in consideration of the improve- 
ment ; and 

(e) in the case of a reclamation or of the conversion 
of unirrigated into irrigated land, to the 
length of time during which the raiyat has 
had the benefit of the improvement at an 
unenhanced, rent. 

(2) When the amount of the compensation has 
been assessed, the Court may, if the landlord and raiyat 
agree, direct that,- instead of being paid wholly in 
.money, it* shall 'be made wholly or partly in some 
Other way. 
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Acqumtion' of land *f or building and other purgdses. 

Si- A Civil Court m&y^ oa $he 
application of the landlord' of a holch]itg>, 
and on being satisfied that he ii 
desirous of acquiring the holding or 
part thereof for some reasonable and ' 
sufEcient purpose having relation to the 
good of the holding or of the estate in which it is, 
comprised, including the use of the ground as bailchag 
ground, or for any religious, educational or charitable 


Acquititim of 
hvd for build- 
ing and other 

Acquisition of 
land for build- 
iug and other 
purposes. 


purpose, 

and on being satisfied on the certificate of the 
Collector that the purpose is reasonable and suffieieht, 

authorise the acquisition thereof by the landlord 
upon such conditions as the Court may think fit, and 
require the tenant to sell his interest in the whole or 
such part of the liolding to the landlord upon such , 
terms as may be approved by the Court, including full 
compensation to the tenant. 


A person who is not the immediate landlord cannot make an applica- 
tion under this section {Narain Mahto v. Braja Bihtxri Singh^ 9 C. W. N., 

472). 

ExteDsion of this seotion to the Sonthal Parganaa.^By 
(government notification, No. 771, L. R., dated Fcby. 20th, 1897, pub* 
Ji&beid in the Calcutta Gaseite of Feby. 24tb, 1897, Part I, p. 281., the 
provisions of this section were extended to the Sonthal Parganas district 
itntn o( the notification. 

Collector’s Cortiftcate. - The Collector’s certificate referred W in 
this spciiou is not conclusive as. to the reasonableness and 
the purpose for which the land is sought to be acquired, ^nd ttm ' 
Court’s jurisdiction is not confined to giving effect to the 
certificate, but the Court is to hoM a judiciail enqmry tD the 

reasonableness and sufiQcieney of the ptwposp and all diotteits Coming 
the section, a.nd is competent to conwder the grounds; upoit 
the certificate was granted. Further, the appointment of a iBuroffegn 









Che a«ces»ity fot erectm^ buijdings for hi$ comfoit an 4 
COil^anfence are insiffiScient grounds fof authorising the rompul^orjk 
acq^uition of land under the section * The purpose foe which the lands.18 
sought to be acquired mu:>t have a dnect relation to the gpod 6 f jthe 
hpldin^y and objects which might have a remote or speculative bearing 
npon the good of. the holding are foieign to the scope of the flipt 
XOo^kfin Mollak v Riwti.^hat Naratn Mahto^ i8 Calc, 271) The grounjjl 
* by the acquisition the revenue would be increased and consequently 
tt Would be for the iinpio\ement of the estate is not reasonable and sqfllfc 
{Naratn Mahia v lirajo Bihari Stngh^ 9 C W, N , 472) ^ 

Appeal —I here is no appeal against an order passed by the Civil 
Cobrt under this section Such an order is not a decree within the 
rneanmg'Of the definition m section 2 of the Civil Procedure Code, and nq 
appeal is given againft such an order either by sec 588 oC the C»^ 
Procedure Code, or by any special provision of the kc\.{Goghan MolktK. 
v* kameshar Nat am Mahto^ 18 Calc, 271 , Plan Mahan Mukhug^t v 
Faroda Ckatan Chaltai atitt^ 19 Calc, 485') 

Sivh-leihn(f. * 


86 (1) If a laiyat sub-lets otherwise than by a 

htunq registered instrument, the sub-lease skall 
BoBtriotioiw not bo valid against his landlord unless 
o« sni. letting landlord’s consent. , 

(2) A sub-lease by a raiyat shall not be admitted 
to. registration if it purports to create a term exceeding, 
pine years 

TPr 

(3) Where a raiyat has, without the conserfb of 
-his landlord, granted a sub-lease by an instrument 
registered before the commencement of this Act,, the 

silb-^ease sha// not be valid for more than nine years 
• from the commencement of this Act , 

Former taw. — Under the (briner law a raiyat could sub-let his linll 
‘^ii^'^id not ^se his right of occupanty by doing so, but his sub-lesiee 
j^ihed *ho sucli* right (/Colt Klshor Chatfuyt v Ram Charon Saha,% 
llHf R* 344 , Horan Chandrp Pal jr Afukia Sttmian, jo W, R , U3 ; 

I B. L R, A *C, 8i Af<e»<fa/, 12 W. R, iHo, 

P note ; hShqJihf PMimed v. pannMn^ ttW B., 4ft). ^Tii| « 

• 15 ^ 

* 
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mere fact ^ siib-lctting did not make a raiyat a middle-man 
Mangal Ghfsh v. Lakhi Naraih Skaha^ i W. R., 71 Karu Lai Thtikur 
V. Lackmipai Du^ar^ 7 W, R., 15; Durga Prasanno Ghosh v. Kali Das 
Datia^ 9 C. L. R., 449). A raiyat having a right ^of occupancy could 
create a mukatarl lease ; but the terms of a lease granted by hiip to a 
thi hi party would only be binding as between them both {Damri v. 
Biss£$sar Lai, 13 W. R., 291), unless the landlord of the lessor gave the 
lessee power to sub-ht, in which case the sub-lessee obtained rights 
against both, of which he could not be deprived without his own consent 
{Kihaluhnissa v. Dhanu Lai Chaudhri^ 13 W. R., 28 r ). A lessee could not 
make an under-lease for a longer term than that of his own lease {Hansh 
Chandra Rai v. Srikali Mukhurji^ 22 W. R., 274 ; Siirat Sundari Debt 
V. Binnvy 25 W. R., 347 ; 3 C. L. R., 140; L. R , 5 I. A., 164), and 
sub-lessees J[iad no more right to use the land in ^ntravention of the 
terms of the original lease than their lessor had {Montndra Chandra 
Sarkar v. Manirudin Biswas, 20 VV. R., 230). 

Present law. — All raiyats may now sub-let, and apparently a spb- 
lease, if registered and for a term not exceeding nine years, is valid, 
against the raiyat’s landbrd, whether he consents to it or not. But if the 
sub-lease is executed by a non-occupincy raiyat, it may be rendered void 
by hi^ death {Karim v. Sun iar Beiva, 24 Calc., 207 ; i C. W. N., 89 : 
affirmed by the majority of the Full Bench in Lakhan NarainDasv. 
Jainaih Pandey, 5 C. L. J., 457 ; 34 Calc., 516). A sub-lease for a period 
of more than 9 years, which has been registered in contravention 
of sec. 86, cl. 2, is altogether void in spite of such registration {Sri Kant 
Mandal v. Saroda Kant Mandal, 26 Calc., 46). An under-raiyat’s lease, if 
uflregistered, is invalid, and a landlord purchasing the holding of the raiyat 
in execution of a decree for arrears of rent is entitled to khas possession 
and to eject the under- raiyat without following the procedure prescribed by 
sec, 167 {Piari Mohan Mukhurji v. Badal Chandra Bagdi, 5 C. W. N.,310). 
But this was dissented from in Amirulla Mahomed v. Nazir Mahofned, 
(3 C. L. J., 1 5 5), in which it was held that even in these circumstances 
an under-raiyat cannot be ejected without serving on him a notice to qyit. 
See also Fazil v. Keramuddin, (6 C. W. N., 916). But the rule is dirferent, 
if the uhder-raiyat is a pldintiffi, <ind not a defendant resisting eviction. 
A plaintiff can only succeed on proof of title, and if an^under-raiyat’s 
lea^c is iftvalid, he has no title {Ramgati Mandal v. €hyama Charan 
Datta, 6 C, W. N., 919). A was a jotedar under Government.,, He let 
out a pordon of his jote to one S, as a raiyat, and S sub-let a portion of 
his jate to the defendant, but not under a registered instrument nor with 
the consent of the landlord. Subsequently, S surrendered to tl^e plain- 
tiff'll^ portion of his holding which he had sub-let to the defendant, and 
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the plaintiff sued to recover kkas possession ; hdd^ that '^e plaintiff was 
entitled to kkas possession and no notice to quit was necessary {fiadan 
Chandra Das v. Kajeswari Debya^ i C. L. J., 88«). A sub-lease register* 
ed before the commedHitnent the Act is not valid for more than 9 years 
against the raiyat’s landlord, but is valid against the raiyat {Gopai 
Mandal v. Ishan Chandra Banurjiy 29 Calc , 148 ; Madan Chandra 
^apafi V. Jaki Karikar^ 6 C. W. N., 377. These two rqj^ings were dis- 
sented from in Basaratulla Mandal v. Kasirunmsseiy (11 C. W. N., 1 90), 
in which it was laid down by Geidt, J., that sec. 82, (2) was not enacted 
merely for the protection of the superior landlord, and that a sub-lease lny 
a raiyat for a term of nine years is invalid, even against the raiyat. ft, 
would appear that under-raiyats may sub-let in their turn ; for though ^the 
terms of the present section do not ei^ressly apply to under-raiyats, yet 
in sec. 4 (3) an under-raiyat is defined as a tenant holding either imme- 
diately or mediaielyy under a raiyat. As to the acquisition by under- 
raiyats of occupancy-rights in their holdings and as to the transf^^biliiy 
of their rights, such matters would seem according to the Act to be 
regulated by custom or usage (see note to sec. 49, ant^y p. 160). Other 
provisions of this Act relating to sub-letting are sec. 12 1, proviso (3), 
under which a landlord cannot distrain the produce of any part of a 
holding which the tenant has sub-let with the written consent of his land- 
lord : section 136 (5), under which a landlord is not to be deemed to have 
consented to his tenant’s sub-letiiag the hjlding, or any part thereof, 
merely because he has received an amount deposited by an inferior 
tenant to obtain the release of property from distraint ; tfnd sec. 1,38, 
which provides that when land is sub-let and any conflict arises between 
the rights of a superior and an inferior landlord who distrain the same* 
property, the right of the superior landlord shall prevail. 

Under sec. 178, sub-section (3) clause (f), nothing contained in any 
contract made after the passing of this Act can take away the right of 
an occupancy- raiyat to sub-let subject to, and in accordance with, the 
provisions of this Act. 

Registration rule under sub-section (2) The Registration 
department has framed the following rule with tlie view to carrying 
out of the provisions of this sub-section : — “When a sub-lease executed 
by a raiyat, purporting to create a term exceeding nine years, is present- 
ed for registration, it shall be returned at once with a note to the follow- 
ing effect recorded on its back, viz. ; ‘Not admissible undet^ sufr-scc. 2, 
sec. 85 of the Bengal Tenancy Act (VI 11 of 1885/* The note shall be 
signed, sealed and dated by the registering officer.” (See RegTStratj||>n 
Rules, Appendix IV, rule 4^ 
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Surrender and ahandonment. 

86.. (1) A raiyat not bound by a lease or other 
Suftvnd^ and agreement for a fixed’* period may, 
Surrender. at the end of any agricultural year, 

surrender his holding. 

I* 

(2) But, notwithstanding the surrender, the raiyat 
shall be liable to indemnify the landlord against any 
loss of the rent of the holding for the agricultural year 
next following the date of the surrender, unless he 
gives to his landlord, at least three months before he 
surrenders, notice of his intention to surrender. 

(3) When a raiyat has surrendered his holding, 
the Court shall, in the following cases for the pur- 
poses of sub-section (2), presume, until the contrary 
is shown, that such notice was so giv'en, namely : — 

(a) if the raiyat takes a new holding in the same 
village from the same landlord during the 
agricultural year next following the sur- 
render : 

(f)) if the raiyat ceases, at least three months be- 
fore the end of the agricultural year at the 
end of which the surrender is made, to re- 
side in the village in which the surrendered 
holding is situate. 

(4) The raiyat may, if he thinks fit, cause the 
notice to- bo served through the’ Civil Court within 
the jurisdiction of which the holding or any portion 
of it is situate. 

(5) When a raiyat has surrendered his holding, 
the landlord may enter on the holding and either let 
it to another tenant or take it into 6ultivation himself. 
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(6) When a holding is subject to an incumbrance 
secured by a registered instrument, the surrender of 
the holding shall not be valid unless it is made ^yith 
the consent of the landlord and the incumbrancer. 

(7) Save as provided in the last foregoing, sub- 
section, nothing in this section shall affect any arrange- 
ment by which a raiyat and his landlord may arrange 
for a surrender of the whole or a part of the holding. 

Former law. —Under sec. 19 of Act X of 1859 and sec. 20 of 
Act VIII, B. C., of 1869 any raiyAt who desired to relinquish the land 
hel(J or cultivated by him was at liberty to do so, provided he gave 
notice of his intention in writing in or before the month of Jeyt in 
districts where the Fasli year prevailed, and in or before the month of 
Posh in districts where the Bengali year prevailed, of the year preceding 
that in which the relinquishment was to have efifect. If he failed to give 
such notice and abandoned the land, and the land was not let to any 
one else, he continued liable for the rent. If the landlord or his agent 
refused to receive the notice, the raiyat could apply on plain paper to the 
Collector, who had then to serve the notice of relinquishment on the 
landlord. A verbal noiice of relinquishnicnt was therefore not sufficient 
{Banamali Ghosh v. DUu Sard<tr^ 24 W. R., 118), except in the case of 
an uibandi raiyat {Kenny v. Issar Chandra Poddar^ W. R., Sp., No., 
1864, Act X, 9). Mere proof of the giving of a notice of relinquishment 
without proof of actual relinquishment of the land did not relieve a rai- 
yat of the liability to pay rent {Nobin Chandra Rai v. Lakhi Pria Deh\ 

1 W. R., 20), and mere relinquishment of the land would not so relieve 
him {Mahomed As mal v* Chandi Lai Pandiy 7 W. R., 250). If, however, 
the landlord let the land to other persons, the raiyat could not be held 
liable for the rent, though he might not have given a notice of relin- 
quishment {Mahomed Ghasi v, Sankar Laly ii W. R., 53). In one case 
it was said that where the tenant was found to have taken steps r^uired 
by law ill furtherance of his intended relinquishment, it was for the 
landlord to prove his continued possession. But where the tenant had 
not gone through the necessary steps, it was for him to prove that the 
landlord had taken possession of the land and had enjoyed |hc profits 
by holding it khas or letting it to others {Erskine v. Ram Kumar 
Raiy 8 W. R., 221). In one case, too, in which a member of a joint-family 
was registered as joUdar in the zamindaPs serishiak^XiKA aS: for himself 
only but as manager for the family, it was held that - relinquishment , 
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of the jfte was not sufficient tolauthori^e the zamindar to make arrange- 
ments with others {Btiikant Nath Das v. Btsso Nath^ 9 W. R., 268), and 
where a joint lease had been given to many persons with an entirety 
and equality of interest among the tenants, the resignation of some of 
the joint lessees did not necessarily operate to void the lease {Mohima 
Chandra Sen v. Piiatnbar Shah, 9 W. R., 147). It was only raiyats who 
could in this way relinquish their land. Patnidars could not throw up 
their patni ; for the contract, though not indissoluble, could only be 
dissolved by an act of the Court after proper enquiry ( Hira Lall Pal v. 
Nil Mani Pal, 20 W. R., 383^, and in Jadunatk Ghosh v. Schoene, 
Kilburn ^ Co, Calc., 671 ; 12 C. L. R., 343), it was laid down that a 
tenure under a dar-m iurasi mukarari lease of land, which was not let 
for agricultural purposes, could not be put an end to by mere relinquish- 
ment on the part of the lessee, even after notice to the landlord. In 
this case it was further held by Field, J , that the principle laid 
down in Hira Lai Pal v Niltn ini Pal, that the pafnidar could not 
of his own option, r linquish his tenure, was applicable to all inter- 
mediate tenures, other than farming leases, between the zamindar and 
cultivator of the soil. Though .according to the strict terms of the old 
law, any raiyat could relinquish his land, it was held that a raiyat who 
had taken a leas* in writing for a fixed period could not do so {Kashi 
Singh v. Onraet, 5 W. R., Act X, 81), and a raiyat holding under a lease 
for a short time could give up the land at the end of the term without 
giving a notice of relinquishment to the landlord {Tilak Patak v. Maha- 
bir Pandey, [5 W, R., 454). Bat a perpetual contract by a lessee for his 
heirs reciting that they should never relinquish the jote, was held not 
to bar their doing so in a legal m inner {Gofial Lai Chaudhri v. Tarini 
Prauid Ghosh, 9 VV. R., 89). When .a mukamndar resigned his tenure, 
the dar-murkararis created by him came to an end, but this*^did not affect 
raiyats holding rights of o:cupancy { Kailash Chandra Biswas v, 
Bireshari Dasi, 10 W. R., 40S). But a tenant holding for a leim and 
sub-letting his land could not by surrendering his own t^rm to the 
landlord determine the interest of his under-tenant ( Hira Mani v. 
Ganga Narain AV/, 10 W. R, 384). Part of a holding could not be 
surrendered {Saroda Sundari Debi v. Mahomed Mandal, 5 W. R., Act X, 
78; Anara/lah V. Kailash Chandra Basu, 8 Calc., 118. hut ate con Ira, 
Habila Sarkar v, Durga Kant Mazumdar, ii W. R., 456). 

Present law.— According to sec. 178 (3) (c), nothing in any contract 
made between a landlord and tenant after the passing of this Act shall 
take away the right of a raiyat to sui render his holding under this 
section. The heirs of a deceased tenant having rights of occupancy 
and who has died intestate are liable for the rent unless they have 
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surrendered the land or done something from which a surrender in. the 
terms of this section can be presumed, and non*cultivation of the land 
does not necessarily amount to a surrender {Fiari Mohan Mukhurji v. 
Kumaris Chand*‘a Snrkar^ 19 Calc., 790). See note to sec. 26, p. no. 
There may be a valid surrender of an occupancy-holding without a written 
document v. Alt Hafiz^ 5 C. W. N., 351). See also 

Imambandi v. Kamleswari^ (14 Calc., 109; L. R., 13 J. A-, i6o). 
Plaintiff, a jotedar under Government, let out a portion of his fate to 
S, as a raiyat. S sublet a portion of his holding to defendant, but not 
under a registered instrument nor with the consent of plaintiff. Subsequent- 
ly, S surrendered to the plaintiff the portion of his holding which he had 
sub-let to the defendant. The plaintiff sued for khas possession and 
was held entitled to it, no notice to quit being necessary {Badan Chandra 
Das V. Rajesivari Debya, 2 C. L, J.. 570.) A relinquishment by one of 
several tenants of a joint occupancy holding does not enlarge the right 
of the other co-sharers or deprive the landlord of what would ordinarily 
belong to him {Piari Mohan Mandal v, Radhika Mohan Hazroy 8 
C. W. N., 315). 

Notice of surrender. -- Kor the rule passed by the Local Govern- 
ment regarding the service of the notices of surrender referred to in 
sub-sections (2) and (4), see rule 9, Chap. V, of the Govt, rules, Appendix 1 . 
Personal service is not required (Khirod Chandra v. Hashan Aliy 6 C. 
W. N., xxviii) 

Applications for service of notices of relinquishment 
exempt from Court-fees. —Under cl. (12), sec. 19, Act VII of 1870, 
applications for service of notices of relinquishment are exempt from 
Court-fees. % 

Sub-sebtion (6).— This sub-section has been introduced to fteck 
collusive surrender in fraud of the rights of third parties. In the report 
of the Select Committee on the Bill it is said that “ raiyats not un- 
frequently sub-let the whole or a portion of their holdings in consider- 
ation of a large bonus for a term of years. To leave the interests of 
sub-lessees in such cases entirely at the mercy of the lessor in collusion 
with his landlord would dq serious practical harm.” (Selections from 
papers relating to the Bengal Tenancy Act, 1885, p. 386)* The term 
“ incumbrance” is defined in sec. 161, but for the purpose of Chap. XIV 
only, as any lien, sub-tenancy, easement, or other right or interest 
created by the tenant on his tenure or holding or in limitation of his own 
interest therein, and not being a protected interest as defined in sec. 160, 
Where a raiyat surrenders his holding, the landlord is entitled to re- 
enter by ejecting the under-raiyat, unless he is protected by sec. 85 or 



264 


BENGAL TENANCY ACT. 


[Chap, iX. 


sec. 86, cl, (6'. In such a case no notice to quit is necessary {Nilianta 
Chaki V. Gkatu, 4 C. W, N., 667). 

87 . (1) If a raiyat voluntarily abandons his resi- 

• dence without notice to his landlord and 

Abandonment. ■,, , . c j. e 1 • 

Without arranging ror payment of his 
rent as it falls due, and ceases to cultivate his holding 
either by himself or by some other person, the land- 
lord may, at any time after the expiration of the agri- 
cultural year in which the raiyat so abandons and 
ceases to cultivate, enter on the holding and let it to 
another tenant or tafee it into cultivation himself. 

(2) Before a landlord enters under this section, 
he shall file a notice in the prescribed form in the 
Collector’s office stating that he has treated the hold- 
ing as abandoned and is about to enter on it accord- 
ingly ; and the Collector shall cause a notice to be 
published in such manner as the Local Government, 
by rule, directs. 

(3) When a landlord enters under this section, 
the raiyat .shall be entitled to institute a suit for re- 
covery of possession of the land at any time not later 
than the expiration of two years, or, in the ease of a 
non-occupancy raiyat, six months, from the date of the 
publication of the notice ; and thereupon the Court 
may, on being satisfied that the raiyat did not; volun- 
tarily abandon his holding, order recovery of posses- 
sion on such terms, if any, with respect to compensa- 
tion to persons injured and payment of arrears of 
rent as to the Court may seem just. 

( 4 ) Where the whole or part of a holding has 
been sub-let by a registered instrument, the landlord 
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shall, before entering under this section, on the hold- 
ing, offer the whole holding to the sub-lessee for the 
remainder of the term of the sub-lease at the rent 
paid by the raiyat who has ceased to cultivate the 
holding, and on condition of the sub-lessee paying 
up all arrears due from that raiyat. If the sub-lessee 
refuses or neglects within a reasonable time to accept 
the offer, the landlord may avoid the sub-lease and 
may enter on the holding and let it to anotlier tenant 
or cultivate it himself as provided in sub-sections (l) 
and (2). 

Pcrmer law.— When a raiyat without giving notice goes away 
from the land he has occupied, and neither cultivates it nor pays rent, 
the landlord is justified in assuming that he has relinquished it ; and 
the raiyat has no right to ask to be re-instated on the ground that he 
has neve^ formally relinquished the land Chang v. Cora Chand 

Change 24 W. R., 344. See also Chandra Mani Nyabhisshan v. Shambhu 
Chandra Chakravarlti^ W.K., Sp. No., 1864, 270; Manirudin v. Mahomed 
Aliy 6 \V. R., 67 ; Harihar Mukhurji v. Jadonnih Ghoshy 7 W. R., 114 ; 
Nadiar Chand Poddar v. Modhu Suddan De Poddar^ 7 W. K., 153 ; 
Haro Das v. Gobind Bhottacharji^ 12 W. R., 304 ; 3 H. L. R., App., 123 ; 
Mati Sunar s. Gundar Sunar^ 20 W. R., 129; Boidinaih Manjhi v. 
Aupurna Debt, 10 C. L. R., 15 ; Ghulam AH Mandal v. Golap Sundari 
Dasi, 8 Calc., 612 ; 10 C. L. R., 499). But the non-cultivation of a small 
portion of an ancestral jote by the admitted holders for one year, owing 
to their minority, does noc amount to relinquishment {Radha Madhab 
Pal V. Kali Charan Pal, 18 W, R., 41). 

Mere non-payment of lent is not evidence of abandonment, but non- 
payment of rent coupled with non-occupation of the land {Masyatulkih 
V. Nurzahan, 9 Calc., 808 ; 12 C. L. R, 389), or with subi^ergence of the 
land i^Hemnath Datta v. *Ashgar Sardar, 4 Calc,, 894 ; see contra, 
(Mazhai- Rai v. Ramgat Singh, 18 All, 290), is evidence of an intention 
to abandon it. So, also, when a raiyat sells his holding, quits occupation 
and ceases to cultivate or hold the lan|d, he may be regarded as having 
abandoned it, and the landlord may recover possession from the trans- 
feree (Narendra NarcUn Rai v. Jshan Chandra Sen, 22 R., 22 ; 13 B. 

L. R., 274 ; Ram Chandra Rai v. Bholanatk Lashkar^ 22 W. R., 200). 
Even when the right of occupancy is transferable, the raiyat cannot 
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transfe different parts of it to different persons and in case of such 
transfer the landlord can treat the transferees as trespassers and eject 
them {Xirihunand Thakur v. Mail Lai Misra^ 3 Calc., 774). 

Present law.— When an occupancy-raiyat iias transferred his rights 
in the whole of his land, but remains on as sub-lessee of his transferee, 
he must be held to have abandoned the land, and ihe landlord can eject 
the transferee {Kalinath Chuhavar/i v. Upendra Chandra Ckaudhn\ 
24 Calc., 212 ; I C. W'. N., 163 ; IVtlson v. Radha Dulari Koer^ 2 C. W. 
N., 63. See Dwarkanath Misra v. Harish Chandra^ 4 Calc., 925, and 
St istidhar Biswas v. Madan Sardar^ 9 Calc, 648). But this was dissent- 
ed from in Madar Mandal v Mahima Chandra M a::umdar^ (33 Calc., 
530 * which it was held ihat where a tenant having a non-transferable 
right of occupancy sold such right to a third person, obtained a lease from 
the purchaser and remained in possession of the land and was cultivating 
the sanre, the landlord was not entitled to khas possession against him. 
So,, too, where the rent of the holding was paid by the transfeiees in the 
name of the raiyal it was said that the mere fact that the raiyat went 
away from the holding to reside elsewhere would not be sufficient to 
make out a case of abandonment, so as to entitle the landlord to re- 
enter. {^Mathura Mandal v. Gan^a Charan Gope^ 33 Calc., ft2J9 ; 10 C. 
W. N., IO33). A tenant does not lose his tight in his bolding by an 
unaulhoiised alienation, if he is still on the land {Nadhu Mandal v. Karnk 
Mandal^ 9 C. W. N., 56). When defendants i and 2 who had a non- 
transferable occupancy holding sold it to defendant i and took an 
under-lease of the same from the latter ; held^ that the landlord was entitl- 
ed to get a decree for possession against defendant i, but was not 
entitled to gel khas possession against defendants 2 and 3, but only to 
receive rent from them {Dlnanaih Rat v. Krishna Btjai Saha^ 9 C. W. N., 
379). It is not the notice which terminates the tenancy, but the voluntary 
abandonment coupled with acts on the part of the landlord (not neces- 
sarily limited to the giving of notice) indicating that he considers the 
tenancy kt an end, and it is for the Court in each case to determine 
whether the tenancy has terminated {Lai Mamud v. Arhullah, 1 C. W* 
N., 198); to ^ case in which, though the land- 

lord has not followed the procedure prescribed by the section, the plain- 
tiff is only a mortgagee of a part of a non-transferable jote {Madan Mohan 
Ghosh V. HahU 2 C. W. N., clxxxii). A trespasser has no right to resist a 
landlord’s suit for possession of| the ground that the notice required by 
sitb-section (2) has not been given. This plea can only be raised by a 
tenant of the land. See note to sec. Invalid transfer of whole or 
p^rt of PP- 109, and note to sec. 89,— or transfer of 

whole or part of a holding is not a ground of forfeiluref pp. 273, 274. 
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The provisions of this sectioniapply only to cases in which a landlord 
takes possession of an abandoned holding without bringing a suit. They 
are not exhaustive. *Tbey do nof prescribe the only mode in which a- 
holding can be aban^ed, and are not applicable to cases in which a 
landlord sues for possession of a holding on the ground that it has been 
abandoned. So, in Bha/^nban Chandra Misri v. Bisseswari Dehya^ (3 C. 
W. N., 46), in^^iwhich it was contended that the plaintiffs, who were the 
landlords of a holding, not having taken steps under sec, S7, were not^ 
entitled to khas possession of an abandoned holding, it was held that sec. 
87 provides for certain steps to be taken by the landlord for his own 
protection against any subsequent action on the part of the tenant, when 
there is no person in actual occupation of the land, but that when the 
old tenant had abandoned the holding, a person who had admittedly 
acquired no interest under an auction-purchase of it had no title' tore- 
main on the land. 

When a raiyat sold his non-transferahle holding and was no longer in 
possession of it and paid no rent for it, and the landlord brought a suit 
for ejectment against both transferor and transferee, it was held that the 
landlord was entitled to a decree and no notice under sec. 87 was neces- 
sary {Samujan Rtu v. Mahaian^ 4 C. W. N., 493). 

Notice of intention to re-enter and rule for its service.— 
The form of notice to be given by the landlord under sub-section (2) is 
to be found in Schedule I to the Government rules under this Act (App 
I). The rule framed by Government for its publication is rule 10, Chap 
V of the Government rules, App. 1 . Personal service of the notice is not 
necessary hired Chandra v. Hashan Ali^ 6 C. W. N., xxviii). 

Sub section (3) Limitation.— The provisions of this sub-section 
will only apply when the landlord has entered on the land after giving 
the notice referred to in the preceding sub-section. In other cases, when 
the plaintiff is an occupancy raiyat, the rule of limitation laid down in 
art. 3, Schedule III, appended to this Act, will apply. ^ 

Sub-section (4).— This sub-section has been framed with the same 
view as sub-section (6) of the preceding section, to protect sub 

lessees from collusion between their lessor and the superior landlord. 
Even if a landlord thinks the raiyat has abandoned the be has no 
right to enter on land in possession of sub-lessees without the assistance 
of the law {Jamir Ghaziv, Gontii Mandal^ 12 W. R., no) If lie d^es 
so dispossess the sub-lessees without the sanction of law, he coipmits 
trespass {Damri Shaikh v. Bissesmr Lal^ !3 W. R., 291). 
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Stib-division of tenancy. 

88 . A division of a tenure or lyilding, or distri- 
SiMiMonof of the rent pu^able in respect 

tenancy, thereof, .shall not be binding on the 

tenancy not landlord unless it i.s made with his 

binding on land- p t . . • , • r •ji- 

loni without his [cxpressj consent m writing, [or with 
consent. agent duly authorized in that 

behalf]. 

[Provided that, if there is proved to have been 
made in any landlord’s rent-roll any entry showing 
that any tenure or holding has been divided, or that 
the rent payable in respect thereof has been distribut- 
ed, such landlord may be pre.suined to have given his 
express consent in writing to such division or dis- 
tribution.] 

By section 3 of Act I, B. C., of 1903 (The Bengal Tenancy Valida- 
tion Act) it is provided that “nothing in section 1 (seep. 80) shall be 
deemed to alifect the provisions of section 88 of the Bengfil Tenancy 
Act, 1885 ” 

The words and the proviso in brackets have been inserted in, and 
added to, the section by s. 18 of Act I, B. C, of 1907. In the Notes 
on Clauses to the Bill it w.is said that “ the amendment will make it clear 
that the landlord is only bound by an express consent in writing given 
by himself or a duly authorised agent ’’ 

In the report of the Select Committee on the Hill it was pointed out 
that “unless their agents are expressly authoiised in that behalf, it 
)vould be unfair to the l.mdlords and detrimental to their interest to 
enact that recognition of the division or sub-division of a holding, and 
the acceptance of a proportionate share of rent by their agent is bind- 
ing upon the landlord. A wide door would be opened to fraud, and it 
would be easy for tenants to secure recognition by bribes to the agent. 
We have tbefrefore provided that there must be an express authorization 
for the exercise of this power by the agent.” 

As regards the proviso, in the Notes on Clauses it was said ; “ The 
ordinary practice is for the landlord to signify his consent to the divi- 
sion of a tenure or holding and distribution of the rent payable, by 
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making the necessary alteration in his rent-roil, and it is accordingly 
provided that where such an alteration has been made, it may be pre- 
sumed that the landlord has given his express consent to the division*” 

Former law and> rulings.— The former law on the subject was 
contained in the proviso to sec. 27 of Act X of 1859 and to sec. 26 of 
Act VII 1 , B. C., of 1869 and was to the effect “ that no samindar or in- 
ferior tenant shall be required to admit to registry or give effect to any 
division or distribution of the rent payable on account of any such 
tenure, nor shall any division or distribution of the rent be valid and 
binding without the consent in writing of the samindar or superior 
tenant.*' The terms of this proviso were given effect to in Watson^ 
Co. V. Rafn Sundar Pundi^ (3 W. R., Act X, 165) ; Upendro Mohan Tagore 
V. Thanda Dasi (3 B.L.R., A. C., 349; 12 W. R., 263); Dashoraihi 
Mahapairo v. Ram Krishna Jana^ (9 Calc., 526). In Jadunath Sahana 
V, Jadab Chandra Thakur^ (ii W. R., 294), it was said that a patni 
taluk cannot be divided except by an act of the santindar or by 
an act recognized by him : the transfer of a portion in no way affects 
the existence of the patni in its entirety or the rights of the zamindar. 
But in Han Mohan Mukhurji v. Gora Chand Mitra^ (2 W. R*, Act 
X, 25), it was held that a farmer of a Government khas niahal had pow^i; 
tp assent to the division of a raiyati holding within his farm into 
several distinct holdings, and in this case it does not appear that he 
gave his consent in writing. In Bharat Rai v. Ganga Narain Maha- 
pat?‘a.^ (14 W. R., 21 1), It was ruled that a zamindar by accepting rent 
assents to the transfer of a tenure, whether sold in whole or in part only. 
A zamindar may recognize the division of a holding either formally by 
actu'dly dividing it into parts or impliedly by receiving rent from parties 
holding separately {Uma Charan Banufji v. Rajlakhiy 25 W. R., 19). 
And in Nabo Krishna Mukhurji v. Sriram Rai^ (*5 W R, 255), it was 
decided that no writtew^ consent was necessary, when a zamindar had 
himself put up a tenure for sale in separate lots and had taken rent 
from two of the purchasers separately. But in Gaur Mohan Rai v. 
Anand Mandal^ (22 W. R., 295), it was said that the fact of some 
of the joint occupiers of a joint-tenure paying portions of the rent 
due from all, corresponding x'Jith the shares for which the joint occupiers 
are liable, cannot prevent the zamindars from suing them aU| or 
making them all answerable for the joint debt. In Lalan Mani v. 
Sona Mani DebU (22 W. R, 334), in which one suit for rent was 
brought against persons who alleged themselves to be the holders of 
separate tenures, it was said that the mere fact of their non-registration 
as such was immaterial, and the case was remanded and the lower Court 
directed to enquire whether the four tenqres had been really one at 
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the timcif the former holder of them, and whether the zcmiindar had 
merely treated the defendants as representatives of the former holder 
and as payers of the component parts of the aggregate rental If the 
dakhilai it was said, “ that the payment of separate rentals had 

been ma^e as for separate tenures, that would be evidence of the 
holdings ; being separate. If the evidence shows that the amounts 
were paid as aliquot parts of the whole rental, that would go to show 
that the 'tenure was one.” But in Tirthanand Tkakur v. Mail Lai 
Misra^ (3 Calc., 774), it was ruled that the existence of a custom in a 
particular district by which rights of occupancy are transferable will not 
justify the holder of such a right of occupancy in subdividing his tenure 
and transferring different parts of it to ‘different persons ; and in case of 
such transfer the zamindar is entitled to treat the transferees as trespass- 
ers and eject them. On the other hand, when tenants hold land by 
different agreements, the zamindar has no right without their consent to 
break up existing holdings and re-distribute lands so as to alter the nature 
and extent of the holdings {Rahimadin Akun v. Purno Chandra Ral, 22 
VV. R., 336). 

Rulings under the present Act. — The sale of a portion of a 
hqjding does not bind a landlord, unless his consent in writing has been 
obtained (Ram Mayi Dasi v. Rupai Patamanik^ i C. L, J., 4i«. ; 9 C. W. 
N., cxxiii), \xi Abhai Charan V, Sashi Bhusan Basu^ (16 Calc., 155), it 
was held that dakhilas or rent-receipts showing that a tenant holds half 
the land at half the rent of the whole holding do not amount to the writ- 
ten consent required by this section. But the ruling in this case was 
dissented from in the Full Bench case of Piari Mohan Mukhurji v. 
Gopal Paik (2 C. W. N., 375 ; 25 Calc., 531), in which it was laid down 
that a receipt for rent granted by the landlord or his agent in the form 
prescribed by the Bengal Tenancy Act, containing a recital that a tenant’s 
name is registered ih the landlord’s serishta as a teaant of a portion of 
the original holding at a rent which is a portion of the original rent, 
amounts to a consent in writing by the landlord to a division of the hold- 
ing and to a distribution of the rent payable in respect thereof within the 
meaning of section 88 of this Act ; provided that, if the receipt has been 
granted by an agent he has been duly auihbrised by the landlord to 
grant such a receipt. When the defendant held separately a share 
of a shikPHi taluk under the plaintiff and transferred that share to a third 
party and served a notice of transfer under s. 12 on the landlord \*^‘heldy 
that the act of the defendant in making the transfer did not amount to 
a sub-division of the tenqre {Kali Sundart Debi v. Dharani Kanta 

(1) tt WI 9 fct> «et at reat dr»ubt« raised by this wiing that the now proviso to the soction ha% 
1»ean added by Act I, B. 0., of 
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Lahiri^ \o C, W. N.^ 272 ; 33 Calc.« 279 ; Baistiid Charan Ck&udhuri v. 
Akhil Chandra Ckaudhu>^i ii C. W. N*, 217). 

But where a holding is in occupation of several tenants at one entire 
rental, the fact that the landlord’s tahsiMar has accepted from the tenants 
proportionate part^of^he rent does not bind the landlord in the absence 
of evidence to connect the landlord with the receipt of any proportionate 
rate of rent by the tahsihiar {Beni Prasad Koeri v. Gobardkan Koert^ 6 
C. W* N , 823). Receipts granted by the landlord’s tahsildar to the 
tenants separately for their proportionate shares of the rent do not 
necessarily imply the landlord’s recognition of the sub-division of a 
tenancy {Beni Prasad Koeri v. Ratn Dahin Pandey, i C. L. J,, 90 w j 10 
C. W. N,, 216). 

A receipt for rent granted by a landlord or his agent containing no 
specification of the total jama^ no statement of the area, or of the portion 
of the holding separated and separately settled with the tenant, nor of the 
share separated, nor containing a recital that the tenant is registered in the 
landlord’s serishia as a tenant of portion of the original holding at a rent, 
which was a portion of the original rent, does not amount to a consent 
in writing to a sub-division of the holding. An entry in a furd or account 
which appeared on the face of it to have been written by a servant of ai** 
tenant and exhibited payments of rent made in respect of six different 
iahtqs by the tenant to the landlord, and which was signed and receipted 
by a sumarnavis of the said landlord, does not amount to a consent in 
writing on behalf of the landlord to a division of the tenure or distribu- 
tion of the rent. {Jnanendra Mohan Chaudhuri v. Gopal Das Ckaudkun\ 
31 Calc., 1026; 8 C. W, N., 923). A division of a holding by way of 
moit;^age is not binding against the landlord (S. A., No. 1894 of 1887, 
decided July 31st, 1888 ; Joynarain Tewariv, Baran Singh^ 10 C. W. 
N., Ixxxvii. 

The consent referred to in this section must be the consent of the 
whole body of landlords. Co-sharer landlords cannot consent to the 
division of a tenure or holding or to a distribution of its rent (S. A., No. 
28 of 1897, decided by Rampini and Henderson, JJ , July 7th, 1898). 

There is nothing in thi? section to prevent a person who has 
purchased a share in a mukarari holding from bringing a suit for a 
declaration of his right to that share and for possession of the same, 
after setting aside a sale held in execution of a decree for rent, to 
which he was not made a party. Sections 17 and 18 recognize the 
transfer of a share of a holding and entitle Jbe transferee to claim to 
be regarded as one of the tenants of the holding (Mahesh Chandra Ghosh 

Saroda Prasad Sini^h, 21 Calc., 433). A landlord is not entitled to 
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.•n|er upon land Aierely because the tenant had transfeirred a pbrtioa of 
jt, thoitgh still in possession of another poruon ; but he is entitled Mfi 
a declaration that the transfer having been made without his writteni, 
consent is not binding upon him {Gozaffar Hussain v. Dalgleish^ I C. 
W, N., 162;. The transfer of a portion of an occupancy holding is^ 
, contrary to the spirit, if not the letter, of sec. 88 ; and the existence ofa 
custom in a particular place by which such a holding is transferable is 
immaterial, and gives no right to the transferee as against the landlord 
(JKuldip Singh v. Gillanders Arbuthnot 6^ G?, 26 Cal., 615; 4 C. W. N., 
738). In a later case it was said that the decision in Kuldip Singh y. 
Gillanders Arbuthnot Sr* Co. is no authority for the proposition that the 
purchaser of a portion of a jotegets no title (Ashot; Bhuiyan v. /Carim^ 9 
C. W. N. S43). Hut the transferee of a part of a tenure is jointly liable with 
his CO sharer for the whole rent ; for although the privily beween the partied 
may be one of estate only, it is in respect of the whole of the tenure, 
'though the transfer was of a part, by reason uf the indivisibility of the 
tenure without the landlord’s consent (Jogemaya Dasi v. Girindra Nath 
Mukhurjiy 4 C. W. N., 590). Where a dar~painidar to the knowledge of 
bis landlord, transferred a portion of the dar-patni to one person on one 
date, and the remainder to another person on a subsequent date ; held.^ 
(Maclean C. J., dubitanfe) that after the second transfer the liability of 
dar~patnidar for rent ceased and the two transferees became jointly and 
severally liable to the landlord for the same : per Maclean C. J., that 
the act of the dar-patnidar in transferring the tenure piecemeal had the 
effect of dividing the tenure contrary to the provisions of sec. 88 {Kishofi 
Raman Kapuria v. Ananta Ram Laha^ 10 C. W. N., 270). 

Ej&ctmenU 

89. No tenant shall be ejected from 
his tenure or holding except in execution 
of a decree. 

Former lax!^.— The proviso to sec. 21 of Act X of 1859 and sec. 33 of 
Act VIII, B. C, of 1869 provided that no raiyat having a right of occu- 
pancy or holding under a pattah the term of which had not expired 
should be ejected otherwise than in execution of a decree or order under 
the provisions of the Act. The liability of the holder of a mukarari 
isiimrari ijara to ejectment depended on the terms of his lease ( Balaram ' 
Das v.Jagendra Nath Mallik^ 19 W. ,R., 349). If a landlord ejected 
tenants of other classes otherwise than in accordance with the law, they 
cqald4Dnly recover possession by means of a possessory qnder .sec.. 


Ejectment. 

No ejectment 
except in exe- 
cution of de- 
cree. 
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15, Act XIV of i^^^^Jana^dan Acharji v. Haradhan Acharji^ 9 W. R., 
513; Nand Kishor Lai v. Sheo Dayal Upadhya^ ii W. R., \ii%\ Arjun 
Datta Banik v. Ram Nath Karmokat^ 21 W. R., 123). 

Present law. —A tenant can now be ejected only on the grounds 
specified in sections 10, 18, 25, 44, 49 and 66 of this Act See the notes to 
these sections. Under sec. 178, (i)ffj nothing in any contract made 
before or after the passing of this Act shall entitle a landlprd to eject a 
tenant otherwise than in accordance with the provisions of this Act, 

Service tenures.— Service tenures are excepted from the operation 
of this section {Makbul Hossain v. Amir^ 25 Calc., 131). 

A benamidar cannot sue for ejectment.— A mere benamidar 
cannot maintain a suit for ejectment, he having neither title to, nor pos- 
session of, the property {Tssar Chandra Datta v. Gopal Chandra Das, 
25 Calc, 98 ; 3 C. W. N., 20). 

Notice to quit. — A notice to quit is not bad in law simply be- 
cause of a small error in the statement in such notice of the area of the 
land, in consequence of which it included some land which the defendant 
was found not to hold under the plaintiff (Shatna Charan Mitra v. Uma 
Ckaran Haidar, 25 Calc., 36 ; 2 C, W. N., 106). See also Wood- 
fall’s Law of Landlord and Tenant, Chap, VlII, sec 7, 14th edit, (p. 362)* 
The subject of dispute in a case was a piece of homestead land, and 
It does not appear that the tenant was a raiyat. In a tenancy created 
by a kabuliyat with an annual rent reserved, a six months’ notice to 
quit requiring the tenant to vacate the holding within, instead of on 
the expiry of, the last day of a year of the tenancy is a good notice in 
law, inasmuch as there was no appreciable interval between the expiry 
of the notice and the end of a year of a tenancy {Isfnail Khan v Jaigun, 
27 Calc,, 570 ; 4 C. W. N., 210). When a laiyat surrenders his 
tenancy, an under-raiyat who is not protected by sec. 85 or sec. 86 
cl. (6), is not entitled to notice to quit, before the landlord can eject 
him (Nilkanta Chaki v. Ghaiit, 4 C. W. N., 667). 

The validity of a notice to quit may be questioned for the first time 
in the course of a second appeal in a suit (Gauri Sankar Shah v. Naja- 
bratt Hossain, i C. W. N., clxxix). 

Suit against tenants as trespcissers.— In a suit against certain 
tenants as trespassers, the Lower Appellate Court found that the defend- 
ants were not trespassers and gave the plaintiffs a decree for rent. It was 
held that the suit should have been dismissed, as the plaintiffs were not 
entitled to get any other relief than the particular relief they asked for 
{Kali Kishor Chaudhri v. Gopi Mohan Rai Chaudhri, 3 C. W. N., 166). 

Sckle or transfer of whole or part of a holding is not a 
giround of forfeiture.— The sale or transfer of^he whole or part of 

18 *^' 
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a holding^^ is not a ground of forfeiture^ as Ipng as the raiyat does not 
disclaim an interest in the holding and continues to pay the rent for it 
(Kabil Sardar v, Chandra Nath Najr Chaudhrt\ 20 Calc., 59 ® > Bami Das 
v.Ja^dip Narain Chaudhri^ 24 Calc , 152). The transfer by an occupancy- 
raiyat of a part of his holding does not entitle the landlord to recover 
possession by ejecting the transferee in the absence of evidence to show 
that by custom such transfer is allowed (Durga Prasad Sen v. Daula 
Ghasiy I C. W. N., 160). The transfer by a raiyat of a portion of his 
non-transferable raiyaii jote without his landlord’s consent does not work 
a ftirfeiture, and the landlord is not entitled to khas possession ( Gosaj^ar 
Hussain v. Dal^leishy i C. W. N., 172) Parting with the possession 
of a portion of a holding by a non-occupancy raiyat is not a ground 
of foifeiture (Chandra Mohan Mukhopadhya v. Bisseswar Chaturjiy 
i C. W. N, 158). But when a tenant transfers his non-transferable 

holding, abandons possession, and ceases to pay rent for it, the 

landlord is entitled to eject the transferee ( Wilson v. Radha Dulari 
Koery 2 C, W. N., 63^. So, too, when the raiyat transfers his holding, 
and ceases to pay rent for it, but accepts a new tenancy from 
the transferee, the landlord is entitled to eject the transferee {Kali 

Nath Chakravarti v. Upendra Chandra Chaudhriy 24 Calc., 212 ; 

I C. \V. N., 163^. Similarly, a landlord cannot eject a tenant simply 
because he has transferred a part of his holding, remaining in possession 
of the other parts ( Pandab Nath v. Dur^a Charan Rat, 2 C. W. N., clv^. 
But this has been doubted, and in Kissen Pretab Sahi v. TripCy (i 
C. W. N., cclxxix ; 2 C. W. N., cliv), the question whether the 

transfer of a portion of a holding did not work a forfeiture, so far as that 
portion was concerned, when the tenant refused to pay rent for .the 
portion sold by him, was referred to a Full Bench. As, however, it was 
found that there was no evidence that the tenant had refused to pay 
rent for the portion sold by him, it was held by the Full Bench that 
the question referred did not arise and it was not answeried. See also 
note to sec. 25, pp. 108, 109 and the case of Rajani Kant Biswas v. 
Ekkari DaSy (11 C. W. N., 81 1). 

Denial of landlord’s title no ground of forfeiture.— Denial 
of a landlord’s title does not work a forfeiture or entitle the landlord to 
eject the tenant, either in the case of an occupancy-raiyat, {Dibiruddin 
V. Abdur Rahiniy 17 Calc., 196), a non-occupancy raiyat, (Chandra 
Mohan Mukhopadhya v. Bisseswar Chaturjiy 1 C. W. N., 158), or anun^ 
der-raiyat (Dhora Kairi v. Ram Jewan Kairiy 20 Calc., loi). 
But this rule does not apply to a case in which the land is found 
to belong to the plaintiff and in the course of which suit, as they h^d 
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done in a previous one, the defendants deny that they are the plaintiffs 
tenants. In such circumstances they have no right to remain upon the 
lanc^/JVi*/ Madhuh Basu v. Anant Ram Bagdi^ 2 C. W. N., 7 SS)* This 
was followed in Fate Dhali v. Aftabudin^ 6 C. W. N,, 575, in which it 
was said that the defendant was estopped by a matter of record from 
pleading that he was plaintiff’s tenant. The correctness of both these 
decisions was doubted in MalUka Dasi v. Makkam Lai Ckaudkuriy (2 C. 
L* J., 389, 9 C. W. N., 928) in which it was laid down that the doctrine 
of forfeiture by disclaimer of landlords’ title does not apply to raiyat s 
tenancies and the principle of estoppel cannot be applied to make the 
doctrine of forfeiture indirectly applicable to such tenancies {Mallika 
Dasi V. Makhan Lai Chaudhuri^ 2 C. L. J., 389 ; 9 C. W. N., 928). 
Butin a still later case (Ramgati v. Pran Hart Sily 3 C. L. J., 20i,J the 
decisions in Nil Madhab Basu v. Anant Ram Bagdi and Faiz Dhali 
V. Aftabuddiny were adhered to. A denial of the landlord’s title before 
the Bengal Tenancy Act was passed would operate as a forfeiture of 
the tenant’s right, {Ananda Chandra Mandal v.‘ Abrahim Solemany 4 
C. W. N., 42 J, provided the denial of title took place prior to the 
institution of the suit (Nisamudin v. Mamtazudin^ 28 Calc., 135; 5 
C. W. N., 263). A denial of a right in a written statement does 
not give rise to a cause of action {Madan Mohan Shaha v. Rajabaliy 28 
Calc., 223 ; Maltika Dasi v. Makkam Lai Chaudhuriy 2 C. L. J., 389 ; 9 
C. W. N., 928). A denial of thejandlord’s title by the holder of a service 
tenure works a forfeiture of his tenancy {Ananda Moyi v. Lakshi 
Chandray 3 C. L. J., 274 ; 33 Calc., 339). A suit was brought for eject- 
ment on the ground of the tenant’s denial of the existence of the relation 
of landlord and tenant between himself and the plaintiff. The defendant 
had in a previous suit denied that he was the plaintiffs tenant. The 
plaintiff in that suit adduced no evidence, and it was dismissed. In the 
present suit the defendant did not deny that he was the plaintiffs tenant : 
heldy that the denial in the previous suit did not entitle the plaintiff to a 
decree in ejectment {Rahamatulla x.Jitalu DaSy 11 C. W. N., c). 


In a suit brought by the plaintiffs for ejectment against the defendant 
described as a trespasser, he*repudiated the plaintiffs title and set up a 
title in himself His plea was found to be fraudulent, Heldy that be 
could not be allowed in second appeal to say he was a tenant, and that 
he was liable to ejectment as a trespasser without notice (Sujjad Ahmad 
Chaudhuriy, Ganga Charan Ghoshy i C. L. J., 116), 

Now, by sec. 186 A, added to the Act by s. 57, Act I, B. C, of 1907, a 
tenant who denies his landlord’s title is liable to have a decree for 
damages paased against him. 
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Remedies for illegal ejectment. — If a tenant is ejected other- 
wise than in accordance with this Act, he can bring a possessory suit 
under sec. 9 of the Specific Relief Act (I of 1877) within six months 
from the date of dispossession, but such a suit cannot be brought against 
Government If he omits to do so, then, if an occupancy-raiyat, he can 
sue within two years for possession under art. 3, Schedule III of this Act, 
or within two years from the date of the publication of the landlord’s 
notice of re-entry under sec. 87, in which case he is not entitled to recover 
merely on proof of illegal ejectment without reference to his title {Madan 
Mohan Ghosh v. Habi^ 2 C. W. N., clxxxii). If he is a non-occupancy 
raiyat, he can under the same section sue for recovery of possession 
within six months of the publication of this notice. In all other cases, 
the tenant can sue for recovery of possession within twelve years from 
the date of dispossession under art. 142, Act XV of 1877. Now, in 
Bengal under s. 61, Act I, B. C., 1907, every raiyat or under-raiyat, if 
dispossessed, must sue for recovery of pcsseseion within two years of 
the date of dispossession. 

Effect of partial ejectment. — A landlord cannot eject a tenant 
from part of the subject of his tenancy and claim rent for the part 
remaining in Ins possession (Lalifa Sundafi v. Sarnnmayi^ 5 C. W. N., 
353 ; Haro Kutnati v. Puma Chandra Sarbogya^ 28 Calc^, 188). 

Court fees. — Under sec. 7, sub-sec. 11, Act VII of 1870, in a suit 
to recover the occupancy of land from which a tenant has been illegally 
ejected by the landlord, the amount of fee payable under the Act shall 
be computed according to the amount of the rent of the land to which 
the suit refers, payable for the year next before the d.ite of presenting 
the plaint. Where in a suit for recovery of possession of an occupancy- 
holding, the plaintiff sued not only the landlord, but three persons whom 
the landlord had inducted into the land, held, that the suit did not come 
within the provisions of sec. 7, ii (e), of the Court Fees Act, and that the 
Court fee should be computed on the market value of the property 
{Farzand A it v. Lai Puri, 32 Calc., 268). 


:Measureme7}ts, 

90 . (1). Subject to the provisions of this section 

Mmnircmtrus. Contract, a landlord may, by 

right'"*to'^‘*mea- bitnself, or by any person authorized by 
sure land. behalf, enter on and measure 

all bold comprised in his estate or tenure, other than 
laud exempt from the payment of revenue. 
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(2) A landlord shall not, without the oonsent of 
the tenant, or the written permission of the Collector, 
be entitled to measure land more than once in ten 
years, except in the following cases (namely) : — 

(а) where the area of the tenure or holding is 

liable, by reason of alluvion or diluvion, to 
vary from year to year, and the rent pay- 
able depends on the area ; 

(б) where the area under cultivation is liable to 

vary from .year to year and the rent pay- 
able depends on the area under cultivation \ 

(c) where the landlord is a purchaser otherwise 
than by voluntary transfer and not more 
than two years have elapsed since the date 
of his entry under the purchase. 

(3) The ten j^^ears shall be computed from the 
date of the last measurement, whether made before 
f)r after the commencement of this Act. 

Who may, and what lands a landlord may, measure.- -Every 
landlord has a right under sec. 90 to sue for measurement {Matangini 
Dasi V. Ram Das Mallik^ 7 C. W. N., 93). A landlord can measure all 
lands, rent-free or rent-paying, comprised in his estate or tenure, but not 
revenue-free land. Under the old law he could not measure revenue-frefe 
land, and apparently also not even rent free-land within the boundaries 
of his estate. See Prasanna Mayi Debi v. Chandra Nath Chaudhuri^ 
10 W. R., 361 ; Rang Lai Sahu v. Sridhar Dass^ ii W. R., 293 ; 3 B. L. 
R., App., 27 ; Ghuhvn Khejar w. ErskinCy ii W. R., 445 ; Khagendra 
Nath Mallik v. Kanti Ram Paly 14 W. R., 368. He is not debarred 
from measuring merely because there are under-tenures, and that the 
land is not in the occupation of his immediate tenant {Ran Bahadur 
v. Maluram Tewariy 8 W. R., 149 ; Tweedic v. Ram Narain Das, 9 W 
R., 151^ Krishna Mati Debi v. Ram Nidhi Sarkary 9 W. R. 331 ; contruy 
Dwarka Nath Chakravartti v. Bho%vani Kishor Ckakravaritiy 8 W. 
R., II). 

One of two or more joint landlords cannot measure.— It is 
clear that under sec. 188 one of two or more joint landlords cannot 
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measure* They must act ' together or by an agent authorized to act on 
behalf of all of them. See Matungini Dasi v. Ram Das Mallik, (7 C. W. 
N., 93) which case, the landlords were not joint landlords within the 
meaning of sec. f88), and note to sec. 188. A common manager ap- 
pointed under sec. 95 ran no doubt measure. 

Under the old law (/. e., Act VI, B. C., of 1862 andActVlIJ, 
B. C , of 1869) it was held in many cases that a part proprietor was not 
entitled to apply for measurement (^Mahomed Bahadur Mazumdar\. 
Raj Krishna Singh^ 15 W. R., 522 ; Muluk Chand Mandal v. Madhu- 
sudhan Bachaspati^ 16 VJ . R, 126; Surendra Mohan Rai v. Bha^haf 
Charan Gangopadhya^ 18 W R., 332 ; Santiram Panja v. Baikant Paria^ 
19 W. R., 280 ; Piari Mohan Mukhurji v. Raj Krishna Mukhurji^ 20 
W. R., 385 ; /shan Chandra Rai v. BasaruHin^ 5 C. L. R., 132 ; Baba 
Chaudhry v. Abidudin Mahomed^ 7 Calc., 69) ; but it was ultimately 
settled that he could do so, provided he made all the remaining 
proprietors parties to the proceeding ( Abdul Husain v. Lai Chand 
Mahtan^ 10 Calc., 36 ; 13 C. L R., 323). 

9l. (1) Where a landlord desires to measure any 
laud which he is entitled to measure 

Pow6r for 

Court to ordui Under the last foregoing section, the 

t^enaiit to attend 1 t • f 

and point out Olvil Oouft uiay, Oil the application ot 

boundaries. 1 11 1 1 1 

the landlord, make an order requiring 
the tenant to attend and point out the boundaries of 
the land. 

* (2) If the tenant refuses or neglects to comply 

with the order, a map or other record of the bounda- 
nes and measurements of the land prepared under 
the direction of the landlord at the time when the 
tenant was directed to attend, shall be presumed to be 
correct until the contrary is shown. 

Subnotion (1). To what Court application ahould be 
made.— Under sec. 144 (2) tht application for measurement must be 
made to the Civil Court which would have jurisdiction to entertain a 
suit for the possession of the tenure or holding in connection with which 
the application was brought. Under the former law, Act Vl of 1869, 
B. C., a single suit to measure lands could be brought against several 
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defendants, although their rights and tenures were different (Sashi 
Bhushan Banurji v. Nabo Kumar Chaturji^ 8 W. R., 94). 

Sub-seotion (1). Appeal.— Under the former law, an appeal lay 
from an order for measurement made under sec. 37, AcF VIII, B. C., of 
1869; for it was held that such an order was a “decree.” But this was 
because in section 37, the proceeding in which an order for measurement 
was passed was termed a “suit” ( Brajendra Kumar Bat v. Krishna 
Kumar Ghosh^^ Calc., 684). No such expression oci^urs in sec. 91. 
The proceeding under this section is not therefore a suit, and the order 
made in it not a decree, and consequently no appeal lies from such an 
order {Daya Ghazi v. Ram Lai Sukal^ 2 C. W. N., 351). 

Sub- section (2 )— Under sec. 9 of Act VI of 1862, B. C., and sec. 
37 of Act VIII., B. C., of 1869 if an under-tenant or raiyat, after the 
issue of an order enjoining his attendance, did not attend and point out 
the land, it was not competent to him to contest the correctness of the 
measurement made, or any of the proceedings held in his absence 
(see AHmudin v. Kali Krishna Tagore^ 10 Calc , 895). But under the 
present Act, finality is not given to a measurement and it is open to a 
tenant to rebut the presumption of correctness which the Court is direct- 
ed to make, if he fails to attend when directed to do so {Daya Ghazi v. 
Ram Lall Sukal^ 2 C. W. N., 351). 

92 - (1) Every measureraeat of land made by 

standard of of & Civil Court, or of a Revenue- 

ineaauremeijt. officer, in any suit or proceeding between 

a landlord and tenant, shall be made by the acre, 
unless the Court or Revenue-officer directs that it be 
made by any other specified standard. 

(2) If the rights of the parties are regulated by 
any local measure other than the acre, the acre shall 
be converted into the local measure for the purposes 
of the suit or probeeding. 

(3) The Local Government may, after local en- 
quiry, make rules declaring for &ny local area the 
standard or standards of measurement locally in use 
in that area, and every declaration so ihade shall be 
presumed to be correct until the contrary is shown. 
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Local measures. --Under sec. n of Act VI, B. C., of 1862 
and sec. 41, Act VI 1 1 , B. C., of 1869, measurements were to be made 
with the standard pole of the pargana. Now, measurements are to be 
made with the l«cal measure by which the rights of the parties are 
regulated. If there is any dispute as to the nature and length of this 
local measure, the Civil Co iit will have to decide it. Sometimes, two 
standards of measurements are in use. In that case the local measure 
current in the locality tuppeh in which the land is situated should be 
preferred {Bkagobaii C/iarnn Bhaitacharji v. Tamirudin^ i W. R., 224 ; 
Sarbanand Pandi v. Ruchia Pandt\ 4 W. R., Act X, 32). Canungoe papers 
and settlement proceedings are good evidence in such disputes {^Nand 
Dantput V, 7 'at‘a Chand Prithibari^ 2 W. R., Act X, 13). 

Board of Revenue’s instructions. — “ The standard of measure- 
ment or laggi recorded in the C>ollectorate for the pargana or other local 
division in which the lands are situated shall be taken as the local standard 
of measurement under section 92 (i) of the Tenancy Act, unless another 
standard is set up by either of the parties, in which case the Settlement 
Officer will, after enquiry, decide what standard to ^dopt. If no standard 
is recorded in the Collectorate, the Settlement Officer must by enquiry, 
satisfy himself as to the local standard in use.” (Board of Revenue’s C. O., 
No. 16, April, 1893}. 

Managers. 

93. Wheu any dispute exists between 
co-owners of an estate or tenure as to 
the management thereof, and in conse- 
quence there has ensued, or is likely 
to ensue, 

(a) inconvenience to the public, or 

(b) injury to private rights, 

the District Judge may, oh tlie application in 
case (ot) of the Collector, and in case ( 6 ) of any one 
having an interest in the estate or tenure, direct a 
notice to be served on all the co-owners, calling on 
them to show cause why they should not appoint a 
common manager : 


Maiiagcrs. 

Power to call 
upon co-ownera 
to nhow cauBe 
why they should 
not appoint a 
common mana- 
ger. 
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Provided that a co-owner of an estate or tenure 
shall not be entitled to apply under this section unless 
he is actually in possession of the interest he claims, 
and, if he is a co-owner of an estate, unless his name 
vu(B.c.)of fl-nd the extent of his interest are regis- 
tered under the Land Registration 

Act, 1876. 

Extended to the distiicts of Cuttack Puri and Balasore (Not., Jan. 
27th, 1906.) 

Former law. — The state of the former law as to the appointment 
of managers in cases of disputes between co-owners and the reasons for 
the enactment of the following sections which are founded on the Bill 
framed by the Rent Commission, are described in the report of that body 
as follows “ In 1812 it was enacted that, inasmuch as inconvenience 
to the public and injury to private rights had been experienced in certain 
cases from disputes subsisting among the proprietors of joint undivided 
estates, whenever sufficient cause shall be shown by the Revenue 
authorities, or by any of the individuals holding an interest in such 
estates, for the interposition of the Court of Judicature, it shall be 
competent to the Zillah Judges to appoint a person duly qualified and 
under proper security to manage the estate, that is, to collect the rents 
and discharge the public revenue, and provide for the cultivation and 
future improvement of the estate (Reg. V. of 1812, sec. 26). The Judge 
was also competent, upon the representation of the Revenue authorities, 
or of any such person as aforesaid, to remove any manager so appointed 
{tW, sec. 27). A subsequent Regulation (V of 1827) enacted’ that when the 
Zillah Court thought it just and proper under the provisions of that 
Regulation to provide for the administration or management of landed 
property, it should issue a precept to the Collector, directing him to 
hold the estate in attachment and appoint a person for the due care and 
management thereof, under good and adequate security for the faithful 
discharge of the trust in a proportionate to the extent thereof, The 
reference in Reg. V of 1827 to Regulation V of 1812 was repealed by 
Act XVI of 1874, so that it is not now competent to a District Judge to 
send a precept to the Collector, directing him to provide for the manage- 
ment of an estate belonging toa joint undivided family. The fragment 
of Regulation V of 1812 which is still in force is incomplete, and in 
consequence almost inoperative. Such being the present state of the law, 
a majority of us have thought that this fragment might well be repealed) 
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and a complete set of eHective provisions substituted therefor.” (Rent 
Commission Report, Vol. L paras. 135 and 136, p. 68). The sections of 
Reg. V of 1812 remaining in force are repealed by Schedule I of this Act. 

Prooedure prescribed in the case of a multifarious 
applioatfon. — In a case in which one application was made jointly by 
twelve of the co-sharers of a certain property under this section calling 
upon the four remaining sharers in the property to show cause why a 
common manager should not be appointed to certain property consisting 
of 243 estates or taluks^ of which about 60 bore separate numbers on the 
Collector’s Land Register, whilst other portions of the property were 
taluks and dependent tenures, kowlahs and raiyati holdings, and there- 
fore, did not appear in the Collector’s Register at all, it was laid down 
by the High Court, (i) that there need not be as many applications as 
there were estates or tenures mentioned in the application, but that, in 
the circumstances, the District Judge should call upon the applicants to 
slate whether all of them were entitled in common to the various estates 
and tenures mentioned in the application, and, if not, to divide them- 
selves into as many groups as there might be propeities held by them 
in common, and in this latter case, it would be necessary that each group 
of shareholders should put in separate applications ; (:^) that if such 
separate applications would have to be put in and not otherwise, separate 
Court fees should be levied upon each application ; and (3) that the notice 
in the case of tenures would be as provided by section 93 of the Act ; 
it wpuld be of the same character and to the same effect as in the case 
of estates [Fazal AH Chaudhri v. Abdul Mazid Chaudhri^ 14 Calc., 659). 

Appeal. — An application under this section is not a suit within the 
meaning of sec. 143, as the operation of that section is confined to 
suits between landlord and tenant. A proceeding under section 93 is 
not between landlord and tenant, but a proceeding initiated by some 
third person, who does not fill either of these positions. Under thesQ 
circumstances, an order rejecting an application under sec. 93 is not 
appealable {Hossain Baksh v. Mutukdhari Lal^ 14 Calc., 312). 

94. If the oo-owners fail to show cause as afore- 
power to order withiu one month after service of 

*^®tice Under the last foregoing section, 
Sown ’* District Judge may make an order 

directing them to appoint a common 
manager, and a copy of the order shall be served on 
any co-owner who did not appear before -it -was made. 
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Extended to the districts of Cuttack, Puri and BaUsore, (Not., Jany. 
27th, 1906. 

96 . If the co-owners do not, within such period, 
Power to ap. “of being less than odfe month after the 
ff"orfer"is*not making of an order under the last fore- 
obeyed. going section, as the District Judge may 

fix in this behalf, or, where the order has been served 
as directed by that section, within a like period after 
such service, appoint a common manager and report 
the appointment for the information of the District 
Judge, the District Judge may, unless it is shown 
to his satisfaction that there is a prospect of a satis- 
factory arrangement being made within a reasonable 
time, — 

(а) direct that the estate or tenure be managed 

by the Court of Wards in any case in which 
the Court of Wards consents to undertake 
the management thereof ; or 

(б) in any case appoint a manager. 

Extended to the districts of Cuttack, Puri and Balasore (Not, 
January 27th., 1906.) 

BuUnga under this eeotion.— On an application under section 
93 being made to a. District Judge, he by consent of parties directed 
,the estate to be managed by the Court of Wards. The Court of 
Wards took over the estate, but subsequently refused to act, and 
the Board of Revenue directed that the estate should be released. The 
District Judge then issued notices to the co-sharers under sec. 93, 
calling on them to show cause why a common manager should not be 
appointed. The co-sharers appeared and objected, but one of them stated 
that he and the representative of certain minor co-sharers had agreed 
to appoint a private person manager of their estates. The District 
Judge, then, without holding any enquiry or taking evidence, passed an 
order purporting to be under sec. 95 of this Act appointing the private 
person common manager temporarily until the co-owners should take 
steps under sec. 99 to satisfy the Court that they were in a position to 
manage the estate properly. He subsequently passed two orders on two 
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separate applications by two of the co-sharers for the release of the 
estate, refusing to release it, as he was not satisfied that the management 
would be conducted by the co-owners without injury to the rights of 
the minor co-sharers. It was held that the order of the Judge 
appointing the private person common manager, and his subse- 
quent order refusing to release the estate were not legally made. 
They were, therefore, set aside [Ganoda Kanta Rai v. Probhdbati Dast\ 
20 Calc., 88 1.) A common manager cannot be appointed by consent 
of parties. The District Judge before he can make the order must 
find that there is a dispute likely to cause inconvenience to public or 
injury to private rights existing between the ro-sharers {KaP‘ Charan 
Ash V. Piirbati Charan Ash^ 4 C. L. J., 564). When a common 
manager has resigned, the District Judge cannot appoint a new common 
manager without recourse to the provisions of ss 93 and 94 {Divarka 
Nath Milra v. Bankutesh Lai Miira^ 10 C. W. N., 437). There is no 
provision in this Act authorising a District Judge, when an order, under 
sec. 95 of this Act appointing a common manager has been made, to 
institute an enquiry as to the existence of certain accounts and papers 
and to examine persons on oath in such a proceeding, and a person 
giving false evidence in such a proceeding does not commit an offence 
under sec. 193 or sec. 199, Penal Code {Abdul Afaaid v. Krishna Lai 
Ncij^y 20 Calc., 724). A common manager was appointed under the 
provisions of this section with the consent of the co-owners. The share 
of one of the co-owners was then let out in isara to some of the other 
owners. After the isara had come to an end, he gave a patni lease of his 
share to a third person, who began to collect, or to attempt to collect, 
the rent due to him as patnidar. It was held that he was bound 
by the order appointing the common manager, as he took the 
patniy knowing that the property was in charge of a common 
manager, appointed by an order of the Court, an order which 
under clause (3) of section 98 would have the effect of preventing any 
of the co-owners from themselves realising the rents due to their 
respective shares, and the patnidar was in no better position than the 
ainireholder from whom he obtained the patni {Jagai Chandra Chaudhri 
V. Golak Chandra Ghoshy 23 Calc., 522). *A person appointed to be 
manager of an estate under the provisions of this section must have his 
name registered under sec. 78 of the Land Registration Act before he 
can recover rent from the tenants of the estate of which he has been 
appointed manager {Makbul AH Chaudhri v. Grish Chandra Kunduy 
22 Calc., 634). 

A common manager, appointed under this section has power to 
mortgage property with the permission of the District Judge, While 
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the common management exists, the powers of the co-owners mus{*^ be 
regarded as in^ abeyance, and therefore a mortgage created by a co- 
owner during the existence of the common management cannot in any 
way interfere with, or derogate from, the rights created under any tran- 
saction ntade by the common manager with respect to the joint properties 
{A mar Chandra Kundu v. Golak Chandra Chaudhriy 4 C. W. N., 769), 
A common manager is competent on behalf of the co-owners to sue for 
the recovery of possession of land {Sibo Sundari Ghosh v. Raj Mohan 
GuhOy 8 C. W. N., 214). 


96 . The Local Government may nominate a 
Power to no- person for any local area to manage all 
estates and tenures within that local 

casBB under « i-i*. i 

clause ( 6 ) of area tor which it may be necessary to 

hiflt section . , 11 /} \ n 

appoint a manager under clause (b) or 
the last foregoing section ; and, when any person has 
been so nominated, no other person shall be appointed 
manager under that clause by the District Judge, un- 
less in the case of any estate the Judge thinks fit to 
appoint one of the co-owners themselves as manager. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany, 
27th, 1906). 

97 - In any case in which the Court of Wards 
The Court of Undertakes under section 95 the manage- 

WardsAct, j r x u/* 

1879, applicable meut 01 an estate or tenure, so much or 
bV^c’oifr^t^^of the provisions of the Court of Wards 
Ward.. 1879 , as relates to the management 

of immoveable property shall apply to the management. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jal!?: 
27th, 1906). 

98 . (1) A manager appointed under section 95 
may, if the District Judge thinks fit, 
phoabtetoman- he remunerated by a fixed salary or 
percentage of the money collected by 
him as manager, or partly in one way and partly -in ' 


The Court of 
Wards Act, 
1879, applicable 
to management 
by Court of 
Ward.. 
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th§ otheT, as the District Judge, from time to" time, 
directs. 

(2) He shall give such security for the proper 
discharge of his duties as the District Judge directs. 

(3) He shall, subject to the control of the Dis- 
trict Judge, have, for the purposes of management, 
the same powers as the co-owners jointly might but 
for his appointment have exercised, and the co-owners 
shall not exercise any such power. 

(4) He shall deal with and distribute the profits 
in accordance with the orders of the District Judge. 

(5) He shall keep regular accounts, and allow the 
co-owners or any of them to inspect and take copies 
of those accounts. 

(6) He shall pass his accounts at such period and 
in such form as the District Judge may direct. 

(7) He may make any application which the pro- 
prietors could make under section 103. 

(8) He shall be removable by the order of the 
District Judge, and not otherwise. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27 th, 1906). 

The powers given by section 98 of the Bengal Tenancy Act to a 
manager of joint property appointed under section 93 for the purposes 
of ipanagement ” include the power to mortgage or to sell the property. 

The restraint put upon the co-owners by section 98, sub-section (3) 
of the Act, whilst the estate is under management, is co-extensive with 
the power conferred on the manager ; it does not extend to the exercise 
of individual rights. 

Where one of the co-owners of an estate under management mort- 
gaged his share, which in execution of a decree on the mortgage was 
purchased by the mortgagee : held^ that the mortgagee thereby became 
a mhovmtt under the manager, and as such was entitled to the beneik 



^101. 99, 100.J ; COMMON MANAGERS. " *^7 

» » 

Qf a dccrQB for redemption in a suit on a rnortg^age of the estate' by 
the manager. (Amar Chandra Kundu v. Shashi Bhusan Roy, 31 Calc., 
50; ; L. R., 31 I. A., 24 ; 8 C. W, N., 225). 

99 . When an estate or tenure has been placed 

Power to re- Under the manageipent of th5 Court 
m^e^^nt Wards, or a manager has^beenap- 

owners. pointed for the same under section 95, 

the District Judge may at any time direct that the 
management of it be restored to the co-owners, if he 
is satisfied that the management will be conducted 
by them without inconvenience to the public or injury 
to private rights. 

Extended to the districtb of Cuttack, Puri and Balasore (Not., Jany., 
27ih, 1906). 

There would seem to be nothing to prevent a District Judge acting of 
his own motion under this section, without being moved to do so by 
any of the persons concerned, provided he is satisfied on the point 
referred to. 

100. The High Court may, from time to time 
Power to make make rules defining the powers and 

, duties of managers under the foregoing 

sections 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
27th, 1906), 

The High Court’s rules under this section are printed in Appendix III, 
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CHAPTER X. 

Record-op-rights and settlement op rents. 

The whole of the provisions of the former Chapter X were extended 
to Orissa by Notification of Sept. loth, 1891. The present Chapter X 
has been introduced by the Bengal Tenancy (Amendment) Act, III, B.C., 
of 1898, which has been extended to Orissa by Notification of Nov., 
5th., 1898. It has been considerably modified by Act I, B. C., of 1907. 

Modifloations in this Chapter introduced by the Bengal 
Tenancy (Amendment) Act of 1898.— The provisions of the 
Chapter, as they originally stood in the Act, have been greatly modified 
by the Bengal Tenancy (Amendment) Act of 1898. The circumstances 
which led to the passing of this Amending Act are as follows. Very 
shortly after the commencement of the operation of Act VIII of 1885, 
very great difficulties were experienced in settling rents under Chapter 
X, more especially when its provisions were applied to the settlement 
of rents on a large scale. These difficulties were partly due to defects 
in the provisions of the Chapter itself, which did not allow of the publi- 
cation of a draft record as a preliminary to the settlement of rent, bdt 
required rents to be settled before the publication of even a draft of the 
record. They were also partly due to the fact that while Revenue officers 
in settling rents and deciding disputes regarding entries in the rccord- 
of-rights were bo^md to adopt the cumbrous and lengthy procedure of the 
Civil Courts, the High Court in interpreting the provisions of the 
Chapter, held that Revenue officers in proceedings for the settlement of 
rent had no jurisdiction to decide questions concerning the civil lights of 
the parties, and that the decisions of Revenue officers in such matters 
had no finality and might be subsequently questioned and set aside by 
suits in the Civil Courts, 

These difficulties attracted the attention of both Sir Charles Elliott 
and Sir Alex. Mackenzie, while holding the office of Lieutenant-Governor 
of Bengal, and shortly after the commencement of the term of Govern- 
ment of the latter, in May, i8q6, he submitted to the Government of 
India two alternative bills to remedy these defects, according to the 
first of which “revenue officers were given a fairly free hand in settling 
rents and were relieved from the necessity of complying with the 
formalities of the Civil Procedure Code, and treating the case of each 
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individual raiyat whose rent was altered as a separate suit. But the 
Civil Courts were to retain the ultimate jurisdiction in all matters of 
status, right and title.” In the second Bill certain alterations were pro- 
posed tending “to simplify the procedure and at the same time to give 
to the decisions of the Revenue Officers that hnality which the framers 
of the Tenancy Act intended them to have.” The first of these Bills 
was approved by the Government of India. It was accordingly intro- 
duced into Council on the 3 rd April, 1897 . 

At the time of the introduction of this Bill it was not intended to 
differentiate between the procedure for the settlement of rents in 
Government, and that in private, estates. But after the introduction of 
the Bill into Council certain representatives of the zamindars objected 
to the proposed withdrawal of the jurisdiction of the Civil Courts in the 
settlement of rents in private estates. The Rill, as originally introduced, 
was therefore recast in the course of its progress through Council and the 
procedure for the settlement of lents in Government estates and other 
temporarily settled estates was made quite distinct and separate from 
that for the settlement of rents in permanently settled estates. The new 
system was extended only to the former (see Part II of this Chapter) ; 
while the existing law, with certain slight modifications designed to secure 
greater finality for the decisions of the settlement officers, was maintained 
in respect to the settlement of rents in estates of the latter class (see 
Part III of this Chapter). The following extract from the Statement of 
the Objects and Reasons for the Bill, while showing its aims and inten- 
tion so far as they relate to this Chapter of the Act, explains what the 
system for recording rights and settling rents was under Chapter X, as 
originally passed, and what the system now is under the modifications 
introduced by the Amending Act as regards the settlement of rent where 
a settlement of land revenue is being or is about to be made — in other 
words, so far as Part H of this Chapter only is concerned. 

The aims and objects of this Bill”, (so far as they relate to Chapter 
X), “ aro — (1) to clear up doubts and difficulties of procedure which have 
arisen in the course of experience in the working of Chapter X of the Bengal 
Tenancy Act, 1885; (2) to facilitate the settlement of rents when undertaken 
on a large scale, either for the purpose of settling land revenue or on the 
application of private individuals. 

“As to point (1), the intention of the framers of the Tenancy Act, as 
explained in Council by Sir Steuart Bayley, when presenting the report of 
the Select Committee, clearly was that all disputes affecting the record 
of rights or fixation of rente wove io be formally and finally decided by the 
Revenue Officer, subject only to appeal to the Special Judge, and to a second 
appeal to the High Court in certain specified ceases. Entrios in the record, 

19 
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which were dis^ted up to the time of dual publication of the record, 
were to be pjcoeunied to be corroot till the contrary was proved. If a dispute 
as to any entry in, or omission from, the record arose, it was to be decided 
by the Reveaue Officer, and his decision was to have the force and effect of a 
decree, So that every entry in the record as finally published was to have 
attached to it either (a) the presumption of correctness, or (b) the force and 
effect of a decree of a Civil Court. ObjectionH might bo made at any time daring 
the publication of the draft record, which tlie Revenue Officer was to summarily 
hoar and consider, and disputes raised at any time before the final publication 
of the record were to be heard and decided. The distinction between an 
objection and a dispute was not, however, clearly dotiiied,] and the result has 
been that the Civil Courts have in some cases held that the Revenue Officer is 
bound to hear, as civil suits, trifling objections which can be adequately dis- 
posed of summarily, to the satisfaction of the parties, without the expense 
and delay entailed by the formal procedure of a civil 8uit.(*) On the other 
hand, where Revenue Officers have heard and decided disputes, following the 
procedure of the Civil Procedure Code, in which cases it was intended that 
their decisions should, subject to appeal to the Special Judge, be res judicata 
between the parties, the Civil Courts have in some eases held that their deci- 
siona, though not appealed against, wore not res judicata, that no finality 
attached to them, and that it was open to the partn^s to re-open the questions 
decided in the ordinary Civil Courts. C**) 

“Further, the Courts have held, where a survey is ordered to be made, 
and a record-of-right^ prepared, of a particular estate or local area, that the 
Revenue Officer has no jurisdiction to hoar and decide the dispute, (*; and that 
when a dispute arises as to whether land claimed rent free was properly so 
held or not, the Revenue Officer has no authority to hear and decide the 
dispute, (^} and again that when a dispute arises as between one landlord 
and another landlord, or one tenant aud auolhor tenant, regarding the 
ownership or occupation of land, the Revenue Officer has no authority to 
hear and decide the dispute. (*) It has, in short, been held the Revenue 
Officer can only hoar and decide a dispute between a landlord and tenant, 
when the relationship of landlord and tenant is proved or admitted to exist. 

“The effect of these decisions is to curtail to a very groat extent the 
powers of the Revenue Officer to decide the disputes arising out of his pro- 
ceedings, to leave gaps in the record-of-rights, and to drive the parties to 
litigation after the Revenue Officer has left the ground, even as regards 
matters which he has nominally decided. 

(1) See note to section 100. . 

(U) See PamHt Sirdar v. Mmian, 21 S7S; Karim Khan v. Brajo Nat}i Dai, 22 Calc., 244; 
Sicntarjf of StaU x. Kajhnndm, 23 Ciilo, 207, and contra, Ookhnt Sahu v. Jadu Natidan Rai, 17 
Calc., 721. ’ 

Naixndro Bath Rai X Sviriath SandeLV^ Calc., 041; Bidhwnuhhi Ddii v. Bhagmn 
Chandra Rai, 10 Cole , 648. 

(A) fioo Padtnnnand Sin 0 k x, Bajo, 20 Calc., 677 ; Seertiary of Stait x, Betai Singh, 21 
OaIc., 38; Karim Khan v. Brajo Bath Das, 23 Calc., 244. 

(A) Pandit Sirdar v. Mrojan, 21 Calc., 878. 
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** That this was not the intention of the frameis of the Act is shown hy 
the following extract from Kir Steuart Bayley’s speech in Council, in pre- 
senting the Report of the Select Committee on the Tenancy Bill as passed 

“ Under the scheme, therefore, as sketched out in the original Bill, it 
will be observed (1) that the Revenue Officer, in recording rights, could 
not decide any dispute which might arise, and consequently his record could 
be of very little value ; (2) that the Settlement Officer^ though he could 
decide whatever disputes came before him, could only deal in a preliminary 
sort of way with a large class of disputes, which might afterwards be tried 
out by a tegular suit in a Civil Court ; (3) that, though no settlement can 
in the nature of thing.s be undertaken without the previous preparation of 
a record-of-riglits, the two processes were unconnected in the B^l, and were 
treated os essentially separate and distinct. 

' I need not take you through the successive steps by which the procedure 
was altered, first in the Bill No. 11 of last year, a description of which will 
bo found in paragraphs 71 to 77 of our preliminary report, and then in the 
Bill of this year, as explained in paragraph 42 of our final report. It will 
be sufficient if 1 explain to you the final result of our discussions as embodied 
in the Bill now before you. First, then, we have amalgamated the two 
processes. It was obvious that on a Revenue Officer beginning to record 
rights he would find himself face to face w'ith numerous cases in which on 
one side or the other the status of the raiyat, the area of the holding, the 
amount of the rent payable, were the subject of dispute. Unless he 
could deal with those disputes his record wcuild be of little value and it was 
obviously absurd to empower one officer to settle questions of status and 
area, and then to send in another to settle questions of rent. 

‘ It seemed equally unreasonable to empower a Revenue Officer, with all 
the parties and witnesses before him, to decide disputes, and to allow the 
whole matter to be re-opened de fioio and fought out from the very beginning 
in a Civil Court. At the same time w’^o wished in no w^ay to diminish the 
security which parties now have in the decision of tljeir cases by the most 
competent Courts, and in the right of appeal to the highest Court in the 
country. 

' What we have done, then, has been to give the Revenue Officer, in the 
first instance, power to settle a// disputes that may come before him. Where 
no dispute arises, he will record what he finds, he will not alter rents, and 
his entries will only have a presumptive value in oases afterwards brought 
before the Courts ; where a dispute arises, *he will decide it on the same 
^ grounds by the same rules, and with the same procedure, as a Civil Court. 
His decision will be liable to appeal, like that of the ordinary Civil Court, to 
a SpecialJudge, who may or may not be the Judge of the district, and will 
be subject to a further special appeal to the High Court. In appeal, the High 
Court may settle a now rent, but in so doing is to be guided by the other 
rents shoWn in the rent-roll. In other words, there can be no second appeal 
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to the High Court merely on the ground that the rent has been pitched too 
high or too low, but if a second appeal is preferred, as it may be on the ground 
that the Special Judge, owing to some error on a point of law has, for 
example, found the holding to comprise more land or less land than it actually 
does comprise, or has given the raiyat a wrong status, and if the appellant 
succeeds^ the High Court can, without altering the rate, reduce, or increase 
the rent, as the case may be. 

* The decision of the Revenue Officer in disputed cases, subject to these 
appeals, will have the effect of a judgment of the Civil Court, and will be 
re,8 judicataf thus barring a fresh suit for enhancement for 15 years.’ 

“It is clear that the decisions of the Civil Courts above referred to are 
not in accord with the intention of the framers of the Act expressed in 
the preceding extract, and it is thought that if the decisions of Revenue 
Officers are not, subject to appeal to the Special J udge, to have finality 
on all questions that come before them, it is desirable to relievo thorn 
altogether of the duty of deciding disputes as civil suits, and to confine 
them, in the first place, to the preparation of the roo(>rd of existing facts, 
rents and status. Tins record will be prepared, after careful investigation, 
under such rules as the Local Government may prescribe. It will be 
published in draft, objections made to any entry in or omissions from it 
will be carefully considered and disposed of under such rules as may be 
prescrilnid by Government ; then it willjOe finally published and the pre- 
sumption of correctness will be attached to entries made in it, If the parties 
afterwards wish to dispute the correctness of any entry or omission, they 
can do so in the Civil Courts, restrictions on resort to the Courts being imposed 
only in the case where the entry relates to a rent settled. 

“As to the second object mentioned above, section 107 of the Act provides 
that in all proceedings for the settlement of rents under Chapter X, the 
Revenue Officer shall, subject to rules made by the Local Oovornmont, adopt 
the procedure laid down in the Code of Civil Procedure for the trial of suits. 
This implies that each individual case must (subject to modifications made by 
the Government rules for joinder of tenants holding under the same landlord 
in the same village) bo dealt with separately, a separate record being made, 
and evidence being separately recorded in each case. When a settlement of 
rents is being made on a great scale, as is necessary when a settlement of 
revenue is being made of a largo area or in a lanugo private estate, it is apparent 
that to make the rent of each individual tenant the subject of a separate suit 
must involve great waste of time and money. If an enhancement or reduction 
of rent is claimed on the ground of rise or fail of prices since the rents were 
last fixed, it is obvious that the alteration in prices, if once established for a 
local area, would affect all tenants in that local area whose rents were last 
settled at the same time, and it would involve unnecessary waste of time and 
money to record the evidenco over again and allow it to be disputed afresh in 
in each individual case. 
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RECORD OF RIGHtS. 

*‘lt has always been recogaisod that OovernoieDt o£tioers, ia settling rents 
for the purpose uf ascertaining the assets on which revenue is to be based in 
temporarily-settled estates, should have more discretion in the matter of alter- 
ing rents than was allowable to private individuals in suits in the Civil Courts. 
The Bengal Government, however, in 1885, with a view to showing that they 
claimed nothing in the way of enhanced rents in their own estates, or in 
estates under settlement of revenue, which they were not prepared to con- 
cede to private landlords, consented to havo the same rules and the same 
procedure applied to their own estates as were proposed for fixation of rent in 
private estates ; but apparently the difference was not sufficiently considered 
between the difficulties of a settlement of rents on a great scale and a settle- 
ment of rent of individual tenants by a Revenue Offiohr or Civil Court In 
individual cases it is easy to follow the procedure of the Civil Procedure Code, 
but where hundreds of thousands of tenants’ rents have to be settled, it is most 
difficult, if not impossible, to follow the Civil Procedure Code, and to com- 
plete the proceeding within a reasonable time at a reasonable expenditure.” 

“What is proposed is a procedure which will facilitate settlement of rents 
on a large scale without unnecessary expense, and without materially altering 
the substantive provisions of the Act regulating enhancement or reduction 
of rents.” 

The above extract, so far as it deals with the settlement of rents, 
applies only to settlements, when a settlement of land revenue is being 
or is about to be made The details of the procedure to be adopted 
in such settlement are more fully explained in the commencement of 
Part II of this Chapter. 

The Bill was on the 26th Feby, 1898, referred to a Select Committee, 
who presented their report on the iQih March, 1898. Certain trifling 
modifications were made on the Hill being considered in Council. It was 
passed on the 2nd April, 1898, and received the assent of the Governor- 
General on the 3rd May. It was first published in the Calcutta Gazette 
as Act III, B, C, of 1898 and came into force on the 2nd. November, 
1898. 

Part 1. — Record of Rights. 

101 . (1) The Local Government may, in any 

case with the previous sanction of the 
Power to order Govemor-Geaeral m Oouncil, and may, 
paretfon"of**ro- if it thinks fit, without such sanction in 
cord-of-nghtB. cases next hereinafter men- 

tioned, make an order directing that a survey be made 
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and a record-of-rights be prepared, by a Revenue 
Officer, in respect of the lauds in [any] local area, 
[estate or tenure or part thereof.] 

(2) The cases in which an order noay be made 
under thi.s section without the previous sanction of 
the Governor- General in Council are the following, 
namely ; — 

(а) where the landlords [or tenants] or a large pro- 

portion of the landlords or of the tenants 
appl}^ for such an order and deposit, or 
give security for such amount for the pay- 
ment of expenses, a.s the Local Govern- 
ment directs ; 

[(a) where-- . 

(i) the landlord or tenants, or 
(it) a proportion of not less than one-half of the 
total number ot landlords, or 
** (in) a landlord, or a proportion of the landlords, 
whose interest, or the aggregate of whose 
. interests, respectively, in the lands of the 
local area, estate or tenure or part thereof 
is not less than one-half of the total 
shares of all the landlords therein, or, 
tiv) a proportion of not loss than one-fourth of 
the total number of tenants, 
applies, or apply, for such . an order, depositing, or 
giving security for, such amount for the payment of 
expenses as the Local Government directs ;] 

(б) where the preparation of such a record is 

cjalculated to settle or avert a serious dis- 
pute existing or likely to arise betwoen the 
tenants and their landlords generally ; 
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(c) where the local area^ [estate or tenure or the 
part thereof] belongs to, or is managed by, 
the Government or the Court of Wards 
[or a Manager appointed by the District 
Judge under section 95 ;] 

{d) where a settlement of land-revenue is being 
or is about to be made in respect of the 
local area, [estate or tenure or of the pai-t 
thereof]. 

{Bjcplanatlon Z.— The term “ Boitlemeut of land revenue,” an used in cUuso 
(<i), includes a settlement of rents in an estate or tenure which belongs to the 
Government. 

Explan>xtio)i Ji. —A superior landlord may apply for an order under this 
section notwithstanding that his estate or part thereof is leased to a 
tenure- holder J. 

(3) A notification in the official Gazette of an 
t)rder under this section shall be conclusive evidence 
that the order has been duly made. 

[(4) The survey shall be made and the record-of- 
rights prepared in accordance with rules made iii this 
behalf by the Local Government.] 

Sub-section (i) has been extended to the Chota Nagpur division 
except Manbhum (Not., Feby. 9th, 1903), but the words “ in any case with 
the previous sanction of the Governor-General in Council, and may, if 
it thinks fit, without such sanction in any of the cases next hereinafter 
mentioned ” have been omitted. Sub-sections (3) and (4) have been 
extended to the Chota Nagpur division except the district of Manbhum 
without modification (Not, Feby. 9th, 1903). 

9 

The words inflight brackets in sub-sections (t), (2» (a), 2 (c), (2) (d), 
the explanations (i) and (2) and sub-section (4) of this, section have been 
inserted and added by the Amending Act, HI, B. C., of 1898. 

.. The alternative clause (a) to sub-section {3) in heavy brackets and the 
words in heavy brackets or a manager appointed by the District Judge 
under section 95,” added to clause (c), sub-section (3) have been in|prted 
and added by Act 1 , B. C., of 1907. 
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Sub-seotion (2). Clause (a).— It has not yet been judicially 
determined what is meant by “ a large proportion of the landlords or of 
the tenants” in this clause. It has, however, been ruled by Government, 
on the authority of the Advocate-General, that half the landlords is a 
large proportion of them within the meaning of cl. (a) of this section. 
(See Government of Bengal’s No. 2461-931 L. R., dated December 6th, 
1886, to Secretary, Board of Revenue). 

Alternative clause (a) in force in Bengal.— In the Notes on 
Clauses to the Bill of 1906 it was said : 

“The words “ a large proportion of the landlords or of the toiiants” in 
section 101 {S) {a) are vague and have given rise to differences of interpreta- 
tion. It is desirable that the proportion of landlords or tenants, who may 
apply for a survey and reoord-of-rights, should bo more clearly defined ; 
one-fourth has boon adopted as a reasonable proportion. It is always open 
to the Government to grant or refuse such an application if it should think 
fit, and the Government has also full di.scretion in regard to the apportion 
ment of tho coats of the operations under section 114. In the case of co- 
sharer landlords, either a fourth of the total number, or a co-sharer or 
oo-sharors representing a fourth of the total interests, should be permitted 
to apply. There is soniotinies difficulty in getting co-sharers to join in such 
applications, and it is thought equitable that a considerable minority, such 
as one-fourth, should be permitted to submit an application for the considera- 
tion of the Government,’’ 

The Select Committee in their report observed : 

“ We have raised tho proportion of landlords which is to be requisite for a 
successful application to one-half. It is represented that it should not be in 
the power of the minority to invohs the majority in tho considerable 
expenses which a survey and preparation of a record-of-rights entail,” 

Payment of expenses. — For the rules for the deposit of the costs 
of a survey and record-of-rights, see rules i to 20, Chap. 17, of the 
Board’s Survey and Settlement Manual, 1901, Part III, pp. 121 to 124. 

Government will not publish the notification until the Board of 
Revenue has reported that the costs have been deposited, (G. O. 
No. 1799, dated 28th April, 1899). 

Sub-section (2). Clause (c). — In the’ Notes on Clauses to the 
Bill of 1906 it is said : 

. '* The addition to section 101 (i?) (c) made by the clause will enable a 

survey and record-of-rights to l>e made in the case of an estate placed under 
a Manager appointed by the District Judge under section 95. The proper 
inanagement of such estates will often be greatly facilitated by survey and 
the ps^paraiion of a record-of-rights. It seems reasonable that they should 
be placed on the same footing as estates taken over by tho Court of Wards.” 
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Sub-section (2). Clause (d). — The words “ or is about to be made ” 
occurring in this clause were first introduced into the clause by Bengal 
Act V of 1894, s, I, (now repealed) in order to legalize settlement oper- 
ations in Orissa before the expiry of the period for which the land reve- 
nue of that province had been fixed. 

Sub-section (2). Explanation 1 .— This explanation is taken 
from s. 2, Act V, B. C., of 1894. ils object is to 

*'make clear what was the intention of the present law, namely, that 
a settlement of rents in estates held direct by Government is included in the 
term settlement of revenue, and, therefore, that when a record-of-righta of 
such estates is prepared, a settlement of the rents of all tenants can be made.” 
(Statement of Objects and Reasons, Bill I, para. 28). 

But, under the proviso to section 104, which was added by section 24, 
Act I, B. C., of 1907, it is not necessary to settle the rents of all tenants, 
when a record-of-rights is being prepared in an estate or tenure belong- 
ing to Government, if it does not appear expedient to the Local Govern- 
ment to do so. 

Sub-section (2). Explanation 2.“— The object of this explana- 
tion is explained in the Objects and Reasons for the Bill, para. 22, as 
follows 

^‘Doubts have been raised whether, when a proprietor has leased his estate 
to a farmer tem^^orarily, he can apply for a survey and record-of-rights or 
settlement of raiyats’ rents. The grouinls of these doubts are that section 
10+ (2) of the Act speaks only of the landlord ax)plying and that the farmer 
is the raiyat’s immediate landlord, it is desirable that a proprietor should 
not be debarred from obtaining a record-of-rights or settlement of rents 
merely because he has temporarily sub-let his estate. The explanations make 
it clear that he is not so debarred.” 

The explanation, it may be added, was framed and introduced to 
meet a case which actually occurred, in which the tenants of an estate 
colluded with the temporary tenure-holder, paid him heavy salamies 
or bonuses, and induced him to reduce their rents to nominal amounts. 
Under the former law, the proprietor could in these circumstances do 
nothing, though he knew ^hat on the expiry of the temporary tenure- 
holder's lease, the reduced rents accepted by the tenure-holder would 
be binding (or practically so) upon him. 

Sub-seotion (4). Processes of survey and record-of-rights.— 
The processes ordinarily to be comprised in a survey, record-of-rights 
^nd settlement of rents under this Chapter are enumerated in rule 
3 , Chap. VI, of the Govt, rules under this Act (Appendix I : see alsp the 
Board of Revenue's Survey and Settlement Manual, Part I, rule 2, p. i). 
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« 

What the reoord-of- rights is to ponsist of and to contain. — 
According to rule 8, Chap. VI of the Govt, rules under this Act, the 
record-of-rights to be published under sec. 103 A of this Chapter shall 
consist of the khewai (or abstract record-of-rights of proprietors and 
tenure-holder) and the khatian (or detailed record of each tenancy). 
Forms of these records taken from the Hoard of Revenue’s Survey 
and Settlement Manual, Appendix (i, are printed in the Appendix H to 
this book. Rules 9 and 10 of Chapter VI of the Govt, rules under the 
Act specify what each of the records is to contain. According to sec. 2 
(2) of Act HI, B. C., of 1895 ( Land Records Maintenance Act), by 
the term record-of-rights “shall be understood the settlement record of 
tenant-rights called the khatian or such new editions of such record as 
may be prepared under tules made under this Act, or such other corres- 
ponding record of tenant-rights as may be declared by the Board of 
Revenue to form the record-of-r’ghts for any district or part of a district. 
A record-of-rights includes entries duly made in a legister of mutations.” 
But this definition applies only to proceedings under Act 111 , R. C., of 
1895. It was framed with the view of excluding from the operation of 
that Act mutations of proprietary interests, which were considered to be 
sufficiently provided for by the Land Registration Act (VI I, B. C., of 
1876). Khewats were, therefore, excluded from the record-of-rights, as 
defined in Act III, B. C., of i895.(’) 

When a settlement of land revenue is being or is about to be made 
under Part 1 1 of this Chapter, and a settlement rent roll is prepared, 
it is to be incorporated with the lecord-of-nghts (sec. 104 F). Hut this 
has to be done before the record-of-rights is finally published (see sec. 
103 A). When a settlement of land revenue is not being or is not Sbout 
to be made, and rents are settled under Part III of this Chapter, then^^ 
the Revenue-Officer is to note in the record-of-rights all rents settled 
by him under sec. 105 and all disputes decided by him under sec. 106 
(sec. 107). This has to be done after the final publication of the record- 
of-rights. The record-of-rights published, whether in draft or finally, 
contains, when a settlement of land revenue is not being or is not about 
to be made, only entries of rents recorded as payable at the time the 
record-of-rights is being prepared. 


(1) Thi« Act i» <jf ver>' llnsited application. At present it has only Ixjon made applicable 
to the thanas of Hajimir in the district of MiJ^anarpiir and Dettiah in the district of Ohara- 
parau (see (rovt. Not., No,, .^807, L. R , dated tfth Dec,, 1896) and to Bujamutha in 

thanas Bhaffwanpur and Nandlgram in the district of Midiiapur (see Oovt. Not., No , 4609 
L. R., dated 2lHt, Nov., 1896. Rnlca and forms under the Act were published with CJovt 
Not., No, 6806, L» R, dated 9th Dec. ISO.'! (the CVtZcuttu Doc. 11^, 1895, Fart 1, 

1170;. Hiese rules liave been amended on the nth Doc. 1896 and modlfted by Qovt. NotiOca- 
tlous, No, 4056, L, R., of 1.8th, Oct.. 1896, No., 812 L. R, of 23nil, Feby, 1897, and 1087, L. R.. 
dated 16 th April, 1897. 
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102. When an order is made under section 101, 
Partioaiaft to particulars to be recorded shall be 

be recorded. specified in the order, and may include, 

either without or in addition to other particulars, 
some or all of the following, namely ; — 

(a) the name of each tenant [or occupant] ; 

(b) the class to which [each tenant] belongs, 

that is to say, whether he is a tenure- 
holder, raiyat holding at fixed rates, [settled 
raiyat], occupancy-raiyat, non -occupancy 
raiyat or under-raiyat, and if he is a tenure- 
holder, whether he is a permanent tenure- 
holder or not, and whether his rent is liable 
to enhancement during the continuance of 
his tenure ; 

(o) the situation [and] quantity and [one or more 
of the] boundaries of the land held by] each 
tenant or occupier] ; 

(d) the name of [each tenant’s] landlord ; 

[{dd) the name of each proprietor in the local area 
. or estate ;] 

(e) the rent payable [at the time the record-of- 

rights is being prepared] ; 

(f) the mode in which that rent has been fixed 
— whether by contract, by order of a Court, 
or otherwise ; 

{g) if the rent is a gradually increasing rent, the 
time at which, and the steps by which, it 
increases ; 
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[(gg) the rights and obligation.s of each tenant and 
landlord in respect of — 

(/) the use by tenants of water for agricultural 
purposes, whetlier obtained from a river, 
jhil, tank or well or any other source of 
supply, and 

(«) the repair and maintenance of appliances for 
securing a supply of water for the cultiva- 
tion of the land held by each tenant, whe- 
ther or not .such appliances be situated 
within the boundaries of .such land ;] 

Qi) the special conditions and incidents, if any, 
of the tenancy ; 

[(/) any right of way or other easement attaching 
to the land for which a record- of-rights is 
being prepared ;] 

[(/) if the land is claimed to bo hold rent-free - 
w'hether or not rent is actually paid, and, if 
not paid, whether or not the occupant is en- 
titled to hold the land without payment of 
rent, and if so entitled, under what authority.] 

The first sentence of this section has been extended to ihe Chota 
Nagpore division except the district of Manbhum (Not, Feby, 9th, 
1903), but the words “and may include” to the end of the section have 
not been so extended. 

The words in light brackets in this section have been added by the 
Amending Act of 1898. 

Clauses {dd\ {gg) and (/) have been added and the former clause (f) 
has been re-lettered (/) by sec. 20, Act I, B. C., of 1907. And it is fur 
ther provided that clause {gg) shall be deemed to have been so inserted 
from the commencement of the Bengal Tenancy (Amendment) Act, 
1898. 
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Clause (b).— The enumeratioa of tenants in this clause, as it 
originally stood, was defective, as it did not include “ settled raiyats.^' 
The term “ occupancy-raiyat,” used in the Act, does not cover “ settled 
raiyats.” See notes to secs. 4 and 20, pp. 49, 90. 

Clause (o). — “‘One or m)re of the boundaries’ is substituted for 
‘boundaries’ z. all the boundaries. It is sometimes unnecessary to 
encumber the record with all the four boundaries of all the fields, and, 
in such cases, it adds unnecessarily to the expense to do so.” (Statement 
of Objects and Reasons, para 23). 

Clause (dd).— In the Select Committee’s report on the Bill of 1906 
it is said : “ It is important that the record should show the name of 
each proprietor. It was probably contemplated that clause {d) of section 
102 would be sufficient, but it does not cover the case of an owner who 
has no tenants.” 

Clause (e). — “ The words ‘at the time the records-of-rights is being 
prepared ’ have been added to make clear the meaning of the law, as 
doubts have been raised whether ‘ the rent payable ’ means the rent 
payable in future or in the past, or at the time the record is being 
prepared.” — {hi). 

Clause (gg).— In the Notes on Clauses of the Bill of 1906, it is said ; 

*‘It has been the practice in most survoye and records-of-rights made within 
recent years to include among the particulars entered in the reoord-of-rights, 
a record of the rights and obligations of landlords and tenants with regard 
to the use of water for agricultural purposes. Conflicting opinions have 
been given by the legal advisers of the (Tovernmont as to whether such a 
record can be made under the present section 102. 8uoh records have been 
found useful in areas in Mdiieh irrigation is a matter of importance ; this 
clause therefore, is inteiided to authorise the making of such records in 
future, and also to place beyond doubt the validity of those which have 
already been made.” 

This last sentence refers to the provision that this clause shall be 
deemed to have been inserted in the Act from the commencement of the 
Bengal Tenancy (Amendment) Act 1898. 

Clause (i).— In the report of the Select Committee on the Bill of 
1906 it is said : ‘ 

“ It has been brought to our notice that doubts have been expressed re- 
garding the authority of the Revenue officer, making a rocord-of-rights under 
Chapter X of the Act, to include in such record ontrie.s relating to rights of 
way or other easements. Such matters, though not special conditions or 
incidents of a tenancy, may materially affect its value, and we consider that 
it is advisable that they should be included in the record-of- rights.” 


\ 
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The new clause counteracts the ruling of the High Court in the case 
of ffara Siahan Chauramani v. Pran Nath Miiter^ (27 Calc., 3^4,) where 
U was held that the existence of a right of way was not one of the 
conditions or incidents of a tenancy, and that a Settlement Officer had 
no jurisdiction to make an entry in respect of an alleged right of way 
in a record-of-rights. 

Clause (j). — This clause “ is added to make it quite clear that the 
Revenue Officer has authority to ascertain and record whether land is 
held rent-free or not. He had this authority under the old law of 
settlement.”— (A/). But in Radha Kishor Mnnikya v. Durga Nath 
Bhuttacharjya^ (32 Calc., 162,) decided under Chapter X before it was 
altered by the addition of this clause, it was held that the words “ every 
settlement of rent or decision of a dispute by a revenue officer ” are 
applicable only to those c.ises which a Revenue Officer has jurisdiction 
to try, and are not applicable to a decision of a Settlement Officer as 
to the validity of a lakhemj title under section 104 of the Act. The pro- 
ceedings of the Revenue Officer under this clause will be of a summary 
and not of a judicial character. Any one interested who wishes to call 
in question the correctness of the particular lecord by the Revenue 
Officer may raise an “objection” before him (sec. 103A). 

Remedies of persons affected by settlement proceedings. 
When the particular recorded under this clause is followed by an entry 
in, or an omission from a settlement rent roll, which is only prepared 
when a settlement of land revenue is being, or is about to be made, any 
one aggrieved by such entry or omission may, before the final publication 
of the settlement rent roll, 

(i) raise an “objection ” before the Revenue Officer (sec. 104 E), and 

{2) appeal against his decision to the Superior Revenue authority 
prescribed by Government to hear such appeals (sec. 104 G). 

After the settlement rent roll has been incorporated with the record- 
of-rights, and the latter has been finally published, any person aggrieved 
by an entry in, or an omission from il, may also 

(3) inttitute a suit in the Civil Court under section 104 H, or 

(4) institute a declaratory suit under sec. 1 : i A. 

When the particular recorded under this clause is recorded in the 
course of a settlement in which a settlement of land revenue is not being, 
or is not about to be, made, then either the landlord or the occupant 
of the land concerning which the particular is recorded may 
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(1) within two months of the date of the certificate of the final publica- 

tion of the record-of-rii^hts, apply for a settlement of a fair and 
equitable rent for the land in the course of which certain issues 
may be framed and decided (secs. 105 and 105 A), 

(2) appeal against the Revenue-Officer’s settlement of the rent or 

decision of the issues decided under section io5A to the Special 
Judge, [sec. 109 A (2)], 

(3) within three months from the date of the certificate of final pub- 

lication institute a suit before the Revenue-Officer in respect 
of any matter other than the settlement of the rent or an issue 
raised under sec. 105 A (sec. 106). 

(4) appeal against his decision to the Special Judge [sec. 109 A (2) ], 

and 

(5) present a second appeal against the Special Judge’s decision to 

the High Court [sec. 109 A (3) ]. 

[102A. The Local Government may, for the 

Power to order purpose of Settling or averting disputes 
mt7on’'of rfooTC; existing or likely to arise between land- 
rights as to water. ]ords, tenants, proprietors, or persons 

belonging to any of these classes regarding the use or 
passage of water, 

make an order directing that a survey be made, and 
a record-of-rights be prepared, by a Revenue-officer, 
in order to ascertain and record the rights and obliga- 
tions of each tenant and landlord in any local area, 
estate or tenure or part thereof, in respect of — 

(а) the use by tenants of water for agricultural 

purposes, whether obtained from a river, 
jhil, tank, or well or any other source of 
supply ; aiid 

(б) the repair and maintenance of appliances for 

securing a supply of water for the cultiva- 
tion of the land held by each tenant, 
whether or not such appliances be situated 
within the boundaries of such land.] 
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This section has been inserted in the Act by s. 21, Act I, B. C., 1907. 
n the Notes on Clauses of the Bill of 1906 it is said : 

“ The object of this clause is to give the Local Government power to make 
a record of the rights and obligations of landlord and tenant in regard to 
the use of water for agricultural purposes, independently of a general record- 
of-rights under section 101, when such a course appears necessary for tbo 
purpose of settling or averting disputes.” 

The Select Committee in their report point out that the new section 
will apply to disputes between all classes of persons, not only as to the 
use of water, but also as to the passage of water through lands not 
benefited by it. 


103 . On tlie application of [one or more of the] 


Pow’er for Revonuc- 
oflicor to record parti- 
culars on application 
of proprietor or tenure- 
holder [or large pro- 
portion of raiyats.J 


propriettors or tenure-holders, [or of 
a large proportion of the raiyats, of 
an estate or tenure,] and on [the 
applicant or applicants] depositing 


or giving security for the required amount for ex- 
penses, a Revenue Officer inay, subject to and in 
accordance Avith rules made in this behalf by the 
Local Government, ascertain and record all or anj" 


of the particulars specified in section 102 with respect 
to the estate or tenure or any part thereof. 


Sffect of this section —Under section loi (2) (a) the landlord, or 
tenants, or a large proportion of either, may apply for an order for a 
survey and recorcl-of-rights, but before such an order can be made the 
sanction of the Local Government is required. Under this section one 
or more of the proprietors or tenure-holders or a large proportion of the 
raiyats may apply for the ascertainment and record of the particulars 
specified in sec 102, and no sanction of the Local Government is re- 
quired before such an application can be granted. The application 
should be made to the Collector of the district. (See rules 45-58, Chap, 
VI of the Govt, rules under the Tenancy Act). In explanation of tjbe 
introduction of the words “one or more" into this section, in the State- 
ment of Objects and Reasons of the Bill, para 24, it is said : — 

** Under the section aa it stands in the Act, all the proprietors or tenure- 
holders must apply, but there seems to be no reason why an obstructive 
eo-sharer should have power to prevent other co-sharers from obtaining a 
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survey and record-of*right8| if they wish to do so, and are willing to deposit 
or give security for the expenses.” # 


The insertion of the words “one or more” in this section may be of 
advantage to purchasers of fractional shares in estates or tenures. 
Under the section, as it formerly was worded, they were often unable 
to derive any benefit from their purchases in consequence of the pro- 
visions of sec. 188 of this Act, which require all joint landlords to act 
collectively or by a common agent. 


The Board of Revenue in their Cir. No. 2 of October, 1899, have 
directed that no action on applications under this section is to be taken 
unless and until the necessary deposits have been made for carrying 
on the work in connection therewith. 

It has been held by the High Court that proceedings under sec. 103 
of the former Chap. X of the Act are suits, and that, theiefore, the provi- 
sions of the Code of Civil Procedure apply to them (Achha Mian v. 
Durga Chamn Laha^ 25 Calc. 146 ; 2 C. W, N., 137). Sections 

104—108 of the Bengal Tenancy Act (before the amendment of 1898) 
apply to proceedings taken under section 103 in the same way as to pro- 
ceedings taken under section toi. 

On an application under section 103, a Revenue Officer is competent 
to make a survey and prepare a record-of-righls without any order of the 
Government under section 10 1, {Dharani Kmt Lahiri v. Gaber AH 
Khan, 30 Calc , 339 ; 7 C. W. N., 33). 

The particulars specified in section 102, when recorded and compiled 
under s. 103, amount to a “Record-of-rights,” and proceedings taken by 
a Revenue Officer after making a record of the particulars under s. 103, 
including those under s. 105, are therefore not void for want of jurisdic- 
tion, In t^is case it was observed by Pargiter, J., that the difference 
between s 103 of the old Chapter and the present section is that under 
the former the Revenue Officer was to record the particulars specified 
in s. 102. The present section gives an applicant the right to select what 
particulars he may wish to have recorded. If the applicant asks that 
all or almost all the particulars mentioned in s. 102 be recorded, the record 
would constitute a “record-of-rights but if only the particulars mention- 
ed in clauses (a) and {g) of s. 102 be recorded, they not involving any 
rights, the record could hardly be called a “record-of-rights” (Sudh^ndt^ 
Narain Acharjee V. Govinda Naik Sarkar^ 32 Calc., 518 } 9 C. W. N., 

504 5 I C. Li J., 239)- , 

20 
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1034 . (1) When a [draft] record-of-rights has 

been [prepared], the Revenue Officer 
shall publish the draft in the prescribed 
fina"^ manner and for the prescribed period, 
'S^reooi^d” and shall receive and consider any ob- 
of-rights. jections which may be made to any entry 
therein, [or to any oinjs.sion therefrom], during the 
period of publication. 

(2) [When such objections have been considered 
and disposed of according to such rules as the Local 
Government may proscribe, and (if a settlement of 
land revenue is being or is about to be made) the 
Settlement Rent Roll has been incorporated with the 
record under section 104F, sub-section (3)], the Reve- 
nue Officer shall finally frame the record, and shall 
cause it to be finally published in the prescribed 
manner ; and the publication shall be conclusive evi- 
dence that the record has been duly made under this 
Chapter. 


(3) [Separate draft or final records may be pub- 
lished under sub-section (1) or sub-section (2) for 
different local areas, estates, tenures or parts thereof] 

This section has been extended to the Chola Nagpur Division, except 
the district of Manbhurn (Not., Feb. 9th, 1903), but the words in sub- 
section (2) ‘*and (if a settlement of land revenue is being or is about to 
be made) the Settlement Rent Roll has been incorporated with the re- 
cord under section 104 F, sub-section (3)” have been omitted. 

The provisions of this section are founded on those of section 105 of 
Act Vni of 1885. The Words in brackets have been added by the 
Amending Act of 1898. 

An order striking off a petition of objection under sec. 103 A for 
default is not a judicial order, nor does it operate as r€S judicata 
{Nasarulla Miah v. Amiruddi, 3 C. L. J., 133). 

If there is no settlement of rent under Chap. X, the entry in the re- 
Cord-of- rights, if it was duly published, would be only prima facie evi- 
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dence in favour of the landlord — which may be rebutted for the tenant 
{AsAutos^ Nath Rat v. Ishan Chandra Dey, 9 C, W. N., cclxxix). The 
presumption in favour of ^ the accuracy of an undisputed entry as to the 
rate of rent is sufficiently rebutted by the decree in a contested rent 
inter partes showing a different rate (Ghaneskyam Misser v. Padmanand 
Stngh^ 32 Calc., 336 ;(') i C. L, J., 134 ; 9 C. W. N., 610) and when in a 
certain khewat it is stated that certain persons are joint*holders of a 
tenure, this is rebutted when it is shown that for 60 years the tenants had 
separately held possession of their separate plots on payment of separate 
rents {Raj Naratn Mitra v. Anant Tarai^ 10 C. W. N., 908). 

When there has been no settlement of rent and no final publication of 
the record-of-rights, an order under sec. 103 A disallowing an objection 
under sec. 103 A is not a final order or an order having a judicial effect. 
A suit brought to obtain a declaration that certain entries in such record 
are incorrect is not, therefore, barred either under art. 14, Sch. II of the 
Limitation Act or sec. 104 H, read with sec. in of this Act (Mahadir 
Prasad Sahu v. Kewal Kissen Singh^ 2 C. L J., 22« ; Rant Ghulam 
Singh V. Bishnti Pragash Singh^ 1 1 C. W. N., 48.) 

When a Revenue Officer disposes of an objection summarily without 
adopting the procedure laid down in the Code of Civil Procedure for the 
trial of suits, his order will not be open to appeal or second appeal, nor 
will it have the effect of res judicata. {Kurban Ali v. Jaffar AH^ 2 % 
Calc., 471 ; 5 C. W. N., 798), Though a survey khatian may not be 
evidence under sec. 103 B, it may be evidence of the conduct of the 
parties at the time of the survey and so admissible {Kalitara Chaudkrain 
V. Hara Kishor Rai^ i C. L. J., 8 «). But under section 103 B, as amend- 
ed by Act I, B. C , of 1907, every entry in a finally published record-of* 
rights is evidence of the matter referred to in such entry. 

The rules prescribed by Government for the preliminary and final 
publication under this section of the record-of-rights are to be found in 
rules 20 and 35 of the revised Chap. VI of the Government rules und r 
the Act. Objections made under this section are to be disposed of in 
accordance with rule 2 1 . 

Court Pees. — In exercise of the powers conferred by section 35 of 
the Court Fees Act, 1870 (VII of 1870), the Governor General in Council 
is pleased to remit the fees chargeable under the said Act on certified 
copies of entries in a record of-rights furnished, in accordance with any 
rules for the time being in force under the Bengal Tenancy Act, 1885 
(VIII of 1885), after the final publication of such record-of-rights under 
sec. 103 A (2) of that Act {vide India Government Not., No, 4634 


(1) This decision ro views the previous decision in the same case reported at 0 0. W. N., 914. 
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Exc., dated Simla the i8th August i905)-Rev. Cir. Nov., 1905, For 
the rules referred to, see rule 43, Chapter VI of the Government rules in 
Appendix I. 


103 B* [A certificate, signed by the Revenue 
Officer, stating that a record-of-rights 

Presumption as ^ i, 1 t 1 1 ^ . 

to correctness of has been nnally published under this 

record of-rights. . 1 11 1 ^ • 

Uhapter shall be conclusive evidence of 
such publication and] every entry in a record-of- 
rights [so published] shall be presumed to be correct 
until the contrary is proved. 


Extended to the Chota Nagpur Division exxept the district of Man- 
bhum (Not., Feb. 9th, 1903). 

This is founded on sec. 109, sub-sec. (2), of Chap. X, as originally 
framed. The words in brackets have been introduced by the Amending 
Act of 1898. 

The presumption is applicable to a suit instituted before the publica- 
tion of the record-of-rights in which the entry is contained {Macdonald v. 
Bahu Lai Purbi^ 4 C. L. J., 519). 

Where the record of rights does not show that there has been a settle- 
ment of rent under Chapter X of the Bengal Tenancy Act, the entry of 
the rent payable in the record is only prima facie evidence in favour of 
the landlord and is liable to be rebutted. But where a rent has been settled 
and duly entered in the record, such entry of the rent will have the force 
of a decree. {Abdur Rashad v. Joge^h Chandra Rai^ 10 C. W. N., cxxviii ; 
3 C. L. J., 94 n). 

New Section 103 B. — The following section has been substituted 
in Bengal for the above section by sec 32, Act I, B. C., of 1907. 

[103 B. (1) In any suit or other proceeding in 
which a record-of-rights prepared and 

Presumption as i 1 • i i i 1 . 

to final pubiica- published Under this Chapter, or a duly 

tion and cor- ^ 

reotueas of re- certi tied copy thereof or extract there- 
cord of lights. jg produced, such record-of-rights 

shall be presumed to have been finally published, un- 
less such publication is expressly denied ; and a certi- 
ficate signed by the Revenue-officer, or by the X!ol- 
lector of any district in which the local area, estate or 
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tenure or part thereof to which the record-of-rights 
relates, is wholly or partly situate, stating that a 
record-of-rights has been finally published under this 
Chapter, shall be conclusive evidence of such publica- 
tion. 


(2) The Local Government may, by notification, 
declare, with regard to any specified area, that a 
record-of-rights has been finally published for every 
village included in such area, and such notification 
shall be conclusive evidence of such publication. 

(3) Every entry in a record-of-rights so published 
shall be evidence of the m^ltter referred to in such 
entry, and shall bo presumed to be correct until it is 
proved by evidence to be incorrect.] 

In the Notes on Clauses of the Hill of 1906, it is said with reference 
to this new section 103B ; 

clause modifies the present section 103B, with the object of defining 
more clearly the weight to be attached to the entries in a finally published 
record-of-rights and to facilitate tho proof of final publication. At present, 
difficulties arc sometimes raised in the Appellate Courts owing to the certificate 
of final publication not having been produced in tho Original Court, because 
the due publication of the record was not disputed there. There may also 
be difficulty in furnishing the necessary certificate, if it is called for, after 
the settlement operations have been concluded and the He venue Officer has 
left the district. It is therefore proposed that the record-of-rights shall 
be presumed to have been finally published, unless this is expressly denied, 
and that a certificate signed by the lievenue Officer or by the Collector of 
the district, stating that the* record-of-rights has been finally published, 
shall be conclusive evidence of such publication. It is also proposed to make 
the provisions of the section applicable to all suits and proceedings in which 
the record -of-rights may be produced. 

Sub seotion (2) of the proposed new section 103 B, will obviate tho necessity 
of prodacing a certificate regarding the final publication in every case in 
which there is a dispute.’’ 
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Part II. — Settlement of Rents, preparation of 
Settiament Rent Roll and decision of disputes [disposal 
of ohjections'\ in cases where a settlement of land 
revenue is being or is about to he made. 

The words in heavy brackets in the heading of this part have been sub- 
stituted in Bengal for “decision of disputes” by sec. 23, Act I, B. C., 1907. 

Present procedure for settlement of rents in Government 
and temporarily settled estates. — The procedure now to be follow- 
ed under Part II of this Chapter and the reasons for modifying the 
former provisions of the Act are explained in the Statement of Objects 
and Reasons for the Bill to amend the Tenancy Act (paras 12 and 13) as 
follows : — 

“An important ohange is proposed in procedure, namely, to transfer the 
control and supervision of Koveniie Officers, when preparing the reoord-of- 
rights and fixing the amount of the rents, to the Revenue authorities in the 
first instance. This is subject, However, to the proviso that entries relating 
to possession, status, title, etc., in the record -of-rights may be called in 
question in the Civil Courts, as they are to have only presumptive correctness, 
and that entries of rent settled, in the Settlement Rent Roll, may be also 
called in question in the Courts on certain specified grounds noted. If the 
Civil Court finds that any such entry is incorrect, it shall itself specify what 
correction is to be made, and shall not refer the matter back to the Revenue 
Officer. The Bill, therefore, enlarges, rather than curtails, the powers of 
the Civil Courts. Questions of status, title, etc., which under the Act 
were intended to be finally decided by the Revenue Officer, subject to appeal 
to the Special Judge, are now to bf explicitly left for final decision to the 
Civil Courts. As to questions of rent settled, there was under the Act an 
appeal from the Revenue Officer to the SpocialJudge, but no appeal from 
the SpecialJudge to the High Court. The Bill transfers the right of appeal 
on these question.^, in the first instance, from the Revenue Officer to the 
confirming Revenue authorities, but even as regards rents settled does not 
altogether exclude resort to the Civil Courts, for it gives them jurisdiction, 
which they had not under the Act, in a large class of oases. 

“On the question of settling rents the Seleot Committee reporting on 
the Tenancy Bill, as passed, said — 

The questions whether a rent is open to settlement, and, if so, the 
amount at which it should be settled, are of a complex nature depending 
on two very different sets of oonsiderat’ona. They depend, in the first place, 
on issues relating to such matters as the existence of the tenanoy, the extent 
of the land, the status of the tenant, the conditions under which he holds, 
etc., and i>os8ibly involving points of law which could not satisfactorily be 
decided without the security afforded by an ultimate appeal to the highest 
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judicial authcArity. They depend, in the second place, on ooDsiderations of an 
economical nature, such as the state of prices prevailing at different periods, 
the effect of improvements, and so forth, which it is universally admitted 
cannot be adequately dealt with, either in the first instance or on appeal 
except after local enquiry and by persons possessed of special technical 
knowledge. The problem before us has been how best to provide for the 
separation of these two elements, so that each may be dealt with, and finally 
dealt with, by those most competent to deal with it.’ 

“If for the reasons given above it is desirable to withdraw the judicial 
procedure and appeal to the Special Judge, so far as proceedings before the 
Revenue Officers for the decision of disputes are concerned, it is manifestly 
more so in the matter of settling rents, which as the Select Committee re- 
marked, *it is universally admitted cannot be adequately dealt with either 
in the first instance or on appeal except after local enquiry by persons 
possessed of special technical knowledge.* The Revenue authorities are the 
best judges of economic facts, as the Select Committee held, and all that is 
now proposed is to restore to them their proper jurisdiction, while reserving 
all questions of right and title for the Courts. Provision is at the same time 
made for giving to the settlements of rents and decisions of disputes hitherto 
made by Revenue Officers under the law as it stands, that finality which, 
subject to appeal to the Special Judge, it was intended by the framers of the 
Act that they should have. 

The Hon’ble Mr. Finucane in introducing into Council the Bill to 
amend the Bengal Tenancy Act made the following observations on the 
subject : 

“The principal changes in procedure proposed in Chapter X of the 
Tenancy Act are these two :~(1) Under the Act revenue officers were in- 
tended and empowered to decide all disputes that came before them at any 
time up to the final publication of the records, in Uie same way, and following 
with slight modifications the same procedure, as the Civil Courts, whether 
such disputes related to possession, right, title, status or any other question 
that might arise from an entry made or proposed to bo made in or an omission 
from, the record. Their decisions were to have the force and effect of de- 
crees of the Civil Courts, and were to be subject to appeal only to a Special 
Judge appointed by Government for the purpose, and from him to the High 
Court ; but it was not intended that the correctness of their orders on any 
dispute so decided should be liable to be questioned in the ordinary Munsifs* 
Courts. Now, it is proposed that revenue officers shall not finally decide any 
questions of the kind, nor are their orders to have the force and effect of 
decrees of the Civil Courts. When a dispute is raised on any of the claBses 
of questions just mentioned, Revenue officers will endeavour to ascertain to 
the best of their ability the true state of things, and after hearing what the 
parties concerned have to say, (') they will pass a summary order directing 

(1) Tills now applies only to ^‘objeotlons" under see. 103 A, 
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that to be made in the record which appears to them to be the proper one. 
These entries will be presunied to bo correct) but any one who is dissatisfied 
with them can contest their correctness in the Ordinary Civil Courts having 
jurisdiction to entertain a suit for recovery of rent of the land which forms 
the subject-matter of the dispute. 

“I will explain later on why this change is proposed. Here I merely note 
the fact. 

“(2) The second great change proposed in the procedure prescribed in 
Chapter X is in the method and agency for the determination of fair rents. 
Under the present law. Revenue Officers are bound to settle rents, as in the 
case of decision of disputes, on the same principles, in the same way, and 
following the same procedure as the Civil Courts ; their final orders or decisions 
fixing ftiir rents are appealable to the Special Judge, but no second appeal, as 
regards the question whether the rent is pitched too high or too low, lies 
to the High Court against an order of a Revenue Officer fixing a fair rent. 

“Under the Bill it is proposed that the orders of Revenue Officers 
fixing fair rents shall not be appealable to the Special Judge, but to the 
superior Revenue authorities and that the finding of the Revenue authorities 
as to what the amount of the fair rout is, shall be final, except in certain 
specified cla.sseB of cases, in which it is left open to the parties to contest 
in the Civil Court the 'orders of the Revenue authorities even as to the amount 
of a fair rent settled, but only on certain specified grounds. 

“ If I have succeeded in making these two points clear, it will be manifest 
in the first place that the Bill not only does not curtail the powers of the 
ordinary Civil Courts, but, on the contrary, that it actually enlarges the 
powers of these Courts, that it transfers to them from the Revenue Officers 
the decision of all disputes involving questions of possession, status, right, 
and title, and allows an appeal to the High Court on every point on which an 
appeal now lies to that Court, and that all it does is to alter the procedure for 
settlement of rent and to transfer the right of appeal on questions of fixing 
rents from the Special Judge to the Revenue authorities. It is true it allows 
no resort to the ordinary Munsiffs* Courts or to the High Court as to the 
amount of a rent settled, except on certain specified grounds, but neither 
does the present law. 

“ I now proceed to state reasons why the first of the changes mentioned 
above, namely, the transference of the decision of disputes to the Civil Courts, 
is proposed. The framers of the Act of 1885 thought that on a Revenue officer 
beginning a record-of-rights, he would find himself face to face with numerous 
cases in which, on the one side or the other, the status of the ra^at, 
the area of the holding, the amount of the rent payable, were the subject 
of dispute. Unless he could deal vlth these disputes, the record would, ^ 
they thought, be of little value, and it was in their opinion, obviously 
absurd to empower one officer to settle the question of status and area, and 
then to send another to settle the question of rent. It appeared to them 
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equally unreasonable to empower a Revenue officer^ with all the parties and 
witnesses before him, to decide disputes and then to allow the whole matter 
to be re-opened from the very beginning in a Civil Court. 

The natural result oi such a course must, it was supposed, be to leave 
behind the Revenue officer a crop of litigation for the Civil Courts to deal 
with after the Revenue officer had left. Hence the Select Committee on the 
Tenancy Bill empowered the Revenue officers to decide all disputes that 
might arise out of their own proceedings, instead of leaving them over for 
the dcoision of the Civil Courts. 

“ It will be asked, why it is now proposed to depart from the conclusion 
then come to in this respect 1 The answer ib— firstly ^ that the officers them- 
selves have, in recent years, declared that the burden of deciding questions 
of possession, status, right and title, following the procedure of the Civil 
Procedure Code, is too heavy for them, and have begged to be relieved of it : 
and, secondly t that the High Court have declared that the class of officers em- 
ployed on survey and settlement proceedings are unfit for the work of de- 
ciding questions of status, right and title. 

“ In one of their judgmentsO) the Hon’ble Judges of the H^h Court 
expressed the opinion that the Legislature could not have intended to transfer 
civil suits as to rights in land between tenant and tenant to the Revenue 
Officer, and in anothor(2) they declared that they did not think that the 
Legislature contemplated the formidable result that officers, suq)i as those 
entrusted with the duty of preparing records-of-right, should be permitted 
to enquire into dispute.s as to the titles to land of indefinite extent. 

“ It will be shown presently that the intention of the Legislature in 
reality was that Revenue officers should enquire into and decide all disputes 
coming before them. But liow^evor that may be, the proposals now made 
ill this respect are in accordance with the views of the Hon’blo Judges as 
enunciated in the decisions to which I have referred, and as they are also in 
accordance with the wishes of the Revenue officers concerned, it is hoped that 
they will meet with general approval. 

** The sole objection to this part of the Government proposals is in this, 
that, as the authors of the Tenancy Act feared, the Revenue officers will 
leave after them disputes which they have raised bub not finally settled, 
and as those disputes will, if the parties wish to have them decided at all, 
have to be decided by the CivA Courts, the suitors, especially those of the 
poorer classes, may find the cost of litigation in the Civil Courts much higher 
and the results no^ more satisfactory than the decisions of the Revenue 
officers have been. This is no doubt a serious risk ; but the difficulties put in 
the way of Revenue officers by the decisions of the superior Civil Courts are 
BO great that some change in the law is considered clearly necessary, and no 

(1) Pajfltt Sirdar V. Meajnn, 21 Calc., 878. 

( 2 ; Bidhp Makhi DeM v, Bhngwan Ohmdm Rofi, 19 Calc., 648 , 
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more satislaotory solution of the problem has in the opinion of Government 
been suggested than that now proposed in the Bill. 

** For these reasons then it is proposed that Revenue Officers shall be 
relieved altogether of the duty of deciding disputes. They will in preparing 
records-of-right coniine themselves to ascertaining and recording, to the best 
of their ability, existing facts of possession and status. Presumptive evidetitial 
value of correctness will be given to the entries made by them in their records, 
and it will be open to the parties concerned to question the correctness of 
these entries in the Civil Courts. 

1 now come to the reasons for the second important change proposed, 
namely, that in the procedure, method and agency for settling rents. The 
method of settling rents prescribed in the Tenancy Act is briefly this — the 
existing rents are presumed to be fair, and any one who wants to alter them 
has to show, by legal ovidoiice, the grounds of the proposed alteration. The 
present Act provides that in all proceedings of settlomont of rents under 
Chapter X the Revenue Officer shall, subject to rules made by the Local 
Government, adopt the procedure laid down in the Code of Civil Procedure 
for the trial of suits, and their orders flxing fair rents arc appealable to the 
special Judge. This implies that each individual* case must, (subject to 
joinder of tenants holding under the same landlord in the same village), be 
dealt with separately, a separate record being separately recorded in each 
individual case. Now, when settlements of revenue are being made on a large 
scale, as they are in Orissa and Chittagong, and rents have consequently to be 
settled for all the tenants of an entire Division containing hundreds of 
thousands of holdings, it must be manifestly impossible to treat the settle- 
ment of rent in the case of each individual tenant judicially and as 
a separate civil suit, if the proceedings are to be completed within a 
reasonable limit of time and at a reasonable expenditure of money. Moreover, 
it is not necessary for the ends of justice to treat each individual tenant’s 
case separately. When, for example, a rise or fall in the prices since 
the rents were last fixed has been established to the satisfaction of the Court 
or the Revenue Officer, and an alteration in the rents generally is sought on 
the ground of rise or fall in prices since the rents were last fixed, it would 
obviously involve great waste of time and money to record the evidence on 
the point of alteration in prices over and over in each separate case. The 
same remark applies to a prevailing rate. If a prevailing rate is once estab- 
lished for a village or local area, it should not be necessary to record all the 
evidence in support of it over and over again in each individual tenant’s case. 
Bat it is necessary to do this if the judicial procedure is to be followed in the 
settlement of rents. To meet these and other difficulties, it is now proposed ^ 
to dispense with the judicial procedure altogether in the settlement of fair 
rents by Revenue officers, and to substitute more elastic methods of settling 
rents under the supervision and control of the Superior Revenue authorities 
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whose findings will be liable to be oontested in the Civil Courts on certain 
specified grounds and on those grounds only. 

** Nobody who has not travelled through Bengal, Bihar and Orissa, and 
studied on the ground the existing land-tenures, can fully comprehend the 
immense variety and complication of rent systems that prevail in these 
Provinces. 

** In Chittagong, on the one side, small plots of permanently-settled and 
temporarily -settled lands measuring a half an acre or less — plots of what are 
known as long-term and short-term taluks, itmams, dar-itmams, and various 
other tenures of the kind, not to speak of plots embraced in ordinary occupancy 
and non-occupancy rai^^ats’ holdings — are all interspersed like squares on a 
chessboard in the same village. The same person is often proprietor, and 
having created a tenure under himself in favour of another person, then becomes 
an occupancy-tenant under the tenure-holder of his own creation in land of 
which he is also proprietor. 

** In Backerganj there are no less than 1.3 different grades of intermediate 
tenure-holders between the proprietor and the actual cultivator, and the same 
person often holds shares as proprietor and again as tenure-holder under 
another tenure-holder and as occupancy-raiyat under yot another, all in the 
same plot of land. To give a concrete example. In a particular estate in 
that district one Kamiruddin has a small plot of land. He holds a fractional 
share, represented by of that plot as an occupancy-raiyat under a 
hoxoladar, a share, represented by under another howladar a# tenant 

at fixed rates, as occupancy-raiyat under the same howladar, and 
147 

12288 under-raiyat. 

“ Again, in Chota Nagpur, in another direction, rent is assessed not by an 
acreage rate, but by guesswork according to the number of ploughs the tenant 
may have or the quantity of seed sown by him. In Bihar, in another direction 
the system of tenures is comparatively simple and is analogous to that 
prevailing in the neighbouring districts of the North-Western Provinces ; but 
even there proprietary interests are extremely complicated, and a proprietor 
has been known to hold the one-millionth part of an estate, the Government 
revenue of the whole estate boing one anna. 

How is it possible for a Judicial Officer sitting in a Court with no 
experience of ifhese things to understand these complications of tenures or to 
fairly assess the rents that they ought to pay ? 

But even if an officer sitting in Court could understand the intricacies of 
tenures, still the assessment of fair rents on a large scale under the proorustean 
rules of judicial procedure would bo extremely difficult. 

As Sir John Shore wrote more than 100 years ago ; ‘The infinite varieties 
of soil and further variations of value from local circumstances are absolutely 
beyond the investigation and almost the comprehension not merely of a 
Collector, but of anybody who has not made it the business of his life.* 



3f6 


BENGAL TENANCY ACT. 


[OHAf . X. 


** Sir Ohatles Elliott wrote 80 years later, when he was Settlement OiEoer 
in the Central Provinces : *The art of fixini; rent is an almost lost one. If 
ybu ask any zamindar why such a field pays such a rent, the most intelligent 
of them oan give you no answer butthat his fathers fixed it so.* 

** Now, such being the complications of tenures and such being the difficul- 
ties in the way of settling rents, on a great scale, it is considered by 
Government that the best agency for overcoming these difficulties is that of 
Revenue Officers, who can go on the ground, see the land for themselves, 
observe and ascertain the facts on the land, and consult the people concerned 
in their villages. It is thought that the hard-and-fast rules of the Law of 
Evidence and of the Civil Procedure Code are not suited to proceedings of this 
kind. It follows that it is not desirable to tie Revenue Officers down by the 
Civil Procedure Code or prescribe any one method of settling rents, and to 
insist that Revenue Officers shall follow that method only. 

** A good Settlement Officer who is tactful and sympathetic will make a 
good settlement without any law. He will consult the people concerned, be 
guided largely by what they think, and generally carry them with him. 
He will recognise the facts that the people who have lived on the land 
all their lives know very much more than ho can of its capabilities, that 
the present rent is the result of the past history of the holding and of 
the haggling of all the ages, and he will not, if he is wise, ignore that history 
or attempt to raise or lower all rents to one dead level according to his own 
preconceived notions of the fitness of things. The landlords and raiyats 
are generally reasonable when brought together in their villages, surrounded 
by their neighbours and restrained by the public opinion of their fellows. 
Hence, it is deemed to be a matter of cardinal importance that officers settling 
rents should bo free to consult the people in their villages, to note what they 
say, and themselves to obsetve facts on the spot and make use of the know- 
ledge thus acquired in coming to a conclusion as to what a fair rent would 
be. But this the Law of Evidence and the Civil Procedure Code do not allow 
them to do. 

“ Again, an inexperienced Revenue Officer may, under the present law, 
do groat mischief either by excessive enhanoementp or reductions of rent. 
The superior Revenue authorities have no real control over him under the 
law as it stands, and his decisions, however manifestly wron|| can only be 
reversed by a regular appeal to the Special Judge, which appeal can only 
be made within 30 days of the passing of his order, and wheu made may 
take a very long time to decide. Moreover, as I have already indicated, if 
each and every landlord and tenant iu a vast estate or local area under settle- 
ment of I'enta were to contest the Revenue Officer’s orders or proposals for 
settling fair rents, and to fight out every case as a civil suit, os they are 
entitled to do under the present law, it is clear that the proceedings would 
be interminable, and the expense intolerable. Happily the raiyats and 
landlords have not fought out evefy case. They have generally accepted 
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reasonable proposals ; but» admitting this to be the rule, there have been 
exoeptions where the tenants kept aloof and rents were settled behind their 
banks, which were manifestly unfair. These rents wei'e not appealed against 
to the Special Judge within the period of limitation. They became binding 
on the parties, and the Revenue authorities bad no legal power to alter them. 
The law ought not to be based on the assumption that recourse to it will not 
be gooerally needed, and that people will always be moderate and reasonable. 

** For all th^se reasons it is proposed to transfer the control of Revenue 
Odicers iu settling rents to the Revenue authorities, who are not to be tied 
down by the rules of judicial procedure, and it is also proposed to make the 
method of settling rents more elastic than it now is.”ii) (Proceedings of 
the Bengal Council, 3rd April, 1897, pp. 147-156). 


Settlement of 
rents, and pre- 
paration of Set- 
tlement Rent 
Roll, when to 
bo undertaken 
by Revenue 
Officer. 


104 . In every case in which a settle- 
ment of land-revenue is being or is about 
to be made, the Revenue Officer shall, 
after publication of the draft of the re- 
cord-of- rights under section 103 A, sub- 
section (1), — 


(a) settle fair and equitable rents for tenants of 
every class, 


(b) notwithstanding anything contained in 
section 192, settle a fair and equitable 
rent for any land in respect of which he 
has recorded, in pursuance of clause (i) 
[clause (_/)] of section 102, that the 
occupant is not entitled to hold it with- 
out payment of rent, and 


(c) prepare a Settlement Rent Roll, 


[Provided that the Revenue-officer shall not 
settle the rents of tenants of every class in an estate 
or tenure belonging to the Government, if it does 
not appear to the Local Government to be expedient 
that he should do so.] 


( 1). This was the oiigtiial plau, hut it was sobsocpietitly modified. 
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The M^rds in heavy brackets have been inserted in this section as a conse- 
quential amendment to the amendment made by Act I, B. 0., of 1007 in sec. 
102 and the proviso has been added by sec. 21, Act I, B. 0., of 1907. 

Modifications made by this section.— This section is founded on 
a portion of section 104 of the former Chapter X, which ran as follows : — 

“ In any case under section 101, sub-section (2), clause (d), il) the ofiioer 
shall settle a fair and equitable rent in respect of the land held by the 
tenant. 

In settling rents under this section, the oiBcor shall presume, until the 
contrary is proved, that the existing rent is fair and equitable, and shall 
have regard to the rules laid down in this Act for the guidance of the 
Civil Court in increasing or reducing rents, as the case may be.” 

The extent of the modifications made by this section will be seen on 
comparing the provisions of the two sections. It is to be noted that 
that the last clause of the former section 104, cited above has not been 
reproduced in the present section. In settling rents under this section, 
then, the Revenue officer is no longer bound to presume the existing rent 
to be fair and equitable, nor is he under any of the restrictions imposed 
by this Act on the enhancement or reduction of rent, except as provided 
in section 104 A (i) (<f). Under the proviso to sec. 104C, however, he 
is not bound to apply the rates specified in a Table of Rales in any parti- 
cular case in which he may consider it unfair and inequitable to do 
so, and according to the last clause of sec. 104D he shall, in settling 
rents in accordance with the Table of Rates, “so far as may be, have 
regard to the general principles of this Act regulating the enhancement 
or reduction of rents.” 

Section 192 referred to in clause (^) of the section gives power to a 
Revenue officer when land revenue is being for the first time assessed on, 
or a fresh settlement of land revenue is being made of, a temporarily 
settled area, on the application of either the landlord or the tenant (or, in 
areas in which Act I, B. C., of 1907 is in force, of his own motion), to set 
aside leases to hold land rent-free or at a particular rent and to assess 
rent upon the land, but requires him to fix a fair and equitable rent in 
accordance with the provisions of this Act. 

Duty of Revenue Officer.— The Revenue Officer is bound under 
this section to settle fair and equitable rents for all classes of tenants. It 
would, therefore, seem to be his duty to settle the rents of under- 
raiyats as well as the rents of other classes of tenants. Where some sort 
of a tenancy is admitted, the Settlement Officer has jurisdiction to settle 
rent under sec. 104. 

(1) when a »ettlomout of reveuuo is being or is to bo made.) 
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Qffeot of Settlement of Rent.-- A settlement of rent under 
sec. 104 (2) for the purposes of land revenue has under sec. 107 the 
force of a final decree of a Civil Court and as such operates as res 
judicata upon the question of rent payable by the tenant both as to its 
nature and amount {Brak/nanand Mahapatra v. Arjun Raut^ I C. L. 
J., 3ro ; Durga Charan Laha v. Hatim Mandate 29 Calc., 252 ; 6 C. 
W. N., 238. These rulings refer to Chapter X a.s it stood before the 
Amendment Act oi 1898. Under the present Chapter X, section 107 
does not apply to rents settled under part II. Section 104 J. deals 
with the finality of such rents. 

Proviso.-— It has been held that Explanation i to section 101 (2) 
(d\ read with section 104 (^), renders it necessary to settle fair and 
equitable rents for tenants of every class, whenever a survey and record- 
of-rights is made in respect of a (Jovernment estate or tenure. This 
course is ordinarily adopted, but it is sometimes found inconvenient. 
By the proviso it is accordingly enacted that in Bengal it shall not be 
necessary to settle the rents of tenants of every class in a Government 
estate or tenure, when it does not appear to the Government to be 
expedient to do so. 

104A. (1) For the purposes of settling rents under 
this part and preparing a Settlement 
Rent Roll, the Revenue Officer may pro- 
ceed in any one or more of the following 
ways, or partly in one of those ways and 
partly in another, that is to say, — 

(a) if in any case the landlord and tenant agree 
between themselves as to the amount of the 
rent fairly and equitably payable, the 
Revenue Officer shall satisfy himself that 
the rent so agi*eed upon is fair and equit- 
able, and if he is so satisfied, but not other- 
wise, it may be settled and recorded as the 
fair and equitable rent ; 

(A) the Revenue Officer may himself propose what 
he deems to be the fair and equitable rent, 
and if the amount so proposed is accepted, 
either orally or in writing by the tenant. 


Procedure for 
settlement of 
rents and pre- 
p a r a t i o n of 
Be ttlemen t 
Kent Boll under 
this part. 
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and if the landlord, after notice to attend, 
raises no objection, the rent so proposed 
, may be settled and recorded as the fair and 
equitable rent ; 

(c) if the circumstances are, in the opinion of 
the Re\ enue Officer, such as to make it 
practicable to prepare a Table of Rates 
showing for any local area, estate, tenure or 
village or part thereof, or for each class of 
land in any local ai-ea, estate, tenure or 
village or part thereof, the rate or rates of 
rent fairly and equitably payable by tenure- 
holders and raiyats and under-raiyats of 
each class, he may frame a Table of Rates 
and settle and record all or any of the rents 
on the basis of such rates in the manner 
hereinafter described : 


(d) the Revenue Officer may settle all or any 
of the rents by maintaining the existing 
rentals recorded in the record-of-rights as 
published under section 103 A, sub-section 
(l), or by enhancing or reducing such rent- 
als : Provided that in making any such 
settlement regard shall be had to the prin- 
ciples laid down in sections 6 to 9 (both in- 
clusive), 27 to 36 (both inclusive), 38, 39, 
43, 50, to 52 (both inclusive), 180 and 191. 

(2) The Settlement Rent Roll shall show the 
name of each landlord and of each tenant whose rent 
has been settled, nnd the amount of each such tenant’s 
rent payable for the area shown against his name. 
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The provisions of this and of the following sections of Part II of this 
Chapter were ii^froduced into the Chapter by the Amending Act of 1898. 

Objects and Reasons of this section.— The reasons for intro- 
ducing this section are as follows *. — 

^*The endless variety of local oonditious in a vast Province like Bengal, 
containing, as it does, in one place or another, every form of land-tenure 
known in India, from the primitive system of Chota Nagpur and Angul, 
analogous to that of the Centnil Provinces, on one side, to the Bihar system, 
analogous to that of the North Western Provinces, in another, to the highly 
complex and intricate system prevailing in Chittagong and Backergunge 
in a third direction, and to the raiyatwari system prevailing in GovernAent 
estates, analogous to the Madras and Bombay systems, in other directions, 
is so groat, that no one a 3 ’atem of settling rents will work well in all parts 
of the province alike. 

“Hence, it is thought desirable to make the method of settling fbnts more 
elastic than it is at present, and this has been provided for in the now socUon 
104 A inserted in the Bill. That section oimblcs the Revenue Officer to settle 
rents by compromise, with the assent of the paities, when satisfied that the 
rents agreed upon arc fair and equitable, or to propose rents which, if ac- 
cepted, may bo settled as fair, or to frame a Table of Rates where the 
conditions are such as to render this x>racticable, and to a^jply the rates to 
areas resulting from survey, or to maintain the existing rents, or to enhance 
or reduce them on the grounds specified in I ho Tenancy Act, 

“The system of framing Tables of Rates was abandoned when the Tenancy 
Act was being passed, because it was thought to be generally impracticable : 
but it was admitted at the time that there were some areas in which it was 
practicable to frame Tables of Kates. It is believed that this is the case in 
parts of Orissa, to which province the Tenancy Act was not extended w'hen 
passed. The iirovisions of the Bill for framing Tables of Kates follow to a 
large extent the proposals of the Rent CommiBsioii and those of the Bill of 
1884,'’ (Statement of Objects and Reasons apiiended to the Bill to amend 
the Tenancy Act, paras, 9, 10 and 11). 

Contents of 104B. (1) If a Table of Rates is 

Table of Ratos, prepared, it shall specify — 

(a) the class or several classes of land for which, 
having regard to the nature of the soil, 
situation, means of irrigation, and other 
like considerations, it is in the opinion of 
the Revenue Officer necessary or practic- 
able to fix a rate or difi[erent rates of rent ; 
and 
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(6) the rate or rates of rent fairly and equitably 
payable by tenants holding Istnd of each 
such class whose rent is liable to alteration. 

(2) When the Revenue Officer has prepared the 
Table of Rates he shall publish it in the 
local area, estate, tenure or village to 
which it relates, in the vernacular language prevailing 
in the district, and in the prescribed manner. 


Local publica- 
tion of Table. 


(3) x\.ny person objecting to any entry in the 
Table of Rates may present a petition 
er to deal with to the Revenue Officer within a period 
objections. month after such publication, and 

the Revenue Officer sliall consider any such objection 
and may alter or amend the Table. 


(4) If no objection is made within the said period 

Table to bo luoiith, or, where objections are 

BupOTior^'^Rer^ made, after they have been disposed of, 
nue authority. Revenue Officer shall submit his 

proceedings to the Revenue authority empowered by 
rule made by the Local Government to confirm the 
Tables and Rent Rolls prepared under this Part 
(hereinafter called the “confirming authority”), with 
a full statement of the grounds of his proposals, and 
shall forward any petitions of objection which he may 
have received. 

(5) The confirming authority may confirm a Table 

submitted under sub-section (4), or may 

ProccodiiigR of i. n i 

confirming nu- disallow the Same, or may amend the 
thoriiy. same in any manner which appears to it 

proper, and may allow in w'hole or in part any objee- 



Sbcs. 1040, 104D.] 


TABLE OF RATES. 


323 


tion forwarded therewith or subsequently made, or 
may return the case for further enquiry, 

(6) When a Table of Rates has been confirmed by 
Ffi fc f bi confirming authority, the order con- 

firming it shall be conclusive evidence 
that the proceedings for the preparation of the Table 
have been duly conducted in accordance with this 
Act ; and it may be presumed that the rates shown 
in the Table for tenants of each class, for each class 
of land, are the fair and equitable rates payable for 
land of that class within the area to which the Table 
applies. 


104C. When a Table of Rates has been confirm- 
Appiication of Under section 104B, sub-section (5), 

Table of Rates. Revenuo Officer may settle all or any 

of the rents and prepare the Settlement Rent Roll on 
the basis of the rates shown in the Table, by calculat- 
ing the rental of each tenure or each holding of a 
raiyat or under-raiyat on the area of such tenure or 
holding at the said rates : 

Provided that the Revenue Officer shall not be 
bound to apply the said rates in any particular case 
in which he may consider it unfair or inequitable to 
do so. 


104D, In framing a Table of Rates under section 
Rules and lO^B, and in settling rents under section 
fcdiowed* hi 104C, the Revenue Officer shall be guid- 
Eates"a^8etti- Tules as the Local Govern- 

oofdTnoe there lue^t may make in this behalf, and shall, 
so far as may be, and subject to the 
proviso to the said section 104C, have regard to the 
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general ^inciples of this Act regulating the enhance- 
ment or reduction of rents. 

The rules regarding the preparation of Tables of Rates and Settle- 
ment Rent Rolls are contained in Section VII, Chapter VI of the 
Government Rules reproduced in Appendix 1. Under rule 23, Tables 
(jjjf Rates are not ordinarily to be pi^epared, when it is found that the 
tenants hold their lands at lump rentals, and no rates actually exist, 
or when the rates are so numerous and varied, and are so little depend- 
ent on the class of soil, that no table of existing rates can be prepared. 

104E- ( 1 ) When a Settlement Rent Roll for a 

local area, estate, tenure, or village or 
part thereof has been prepared, the 
Revenue Officer shall cause a draft of it 
to be published in the prescribed manner 
and for the prescribed period, and shall receive and 
consider any objections made to any entry therein, or 
omission therefrom, during the period of publication, 
and shall dispose of such objections according to such 
rules as the Local Government may prescribe. 

( 2 ) The Revenue Officer may, of hfs own motion or 
on the application of any party aggrieved, at any time 
before a Settlement Rent Roll is submitted to the con- 
firming authority under section 104F, revise any rent 
entered therein ; 


Preliminary 
publioation and 
amendment of 
Settlement 
Rent Roll. 


Provided that no such entry shall be revised until 
reasonable notice has been given to the parties con- 
cerned to appear and be heard in the matter. 

104F. (l) When all objections have been disposed 
Final revision of under section 104E, the Revenue 
Bont^^RoiTand Officer shall submit the Settlement Rent 
I^oll to the confirming authority, with 
reoord of-nghts. ^ g^^atement of the grounds of his 
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proposals and a summary of the objections (if any) 
which he has received. 

(2) The confirming authority may sanction the 
Settlement Rent Roll, with or without amendment, 
or may return it for revision ; 

Provided that no entry shall be amended, or omis- 
sion supplied, until reasonable notice has been given 
to the parties concerned to appear and be heard in 
the matter. 


(3) After sanction by the confirming authority, 
the Revenue Officer shall finally frame the Settlement 
Rent Roll, and shall incorporate it with the record- 
of-rights published in draft under section 103 A. 


Appeal to, and 
revision by, au- 
iMjrior Revenue 
authorities. 


1040. (1) An appeal, if presented within two 
months from the date of the order 
appealed against, shall lie from every 
order passed by a Revenue Officer prior 
to the final publication of the record-of- 
rights on any objection made under section 104B, 
sub -section (3), or section 104E ; and such appeal 
shall lie to such superior Revenue authority as the 
liOcal Government may by rule prescribe. 


(2) The Board of Revenue may, in any case 
under this Part, on application or of its own motion, 
direct the revision of any record-of-rights, or any 
portion of a record-of-rights, at any time within two 
years from the date of the certificate of final publica- 
tion, but not so as to affect any order passed by a 
Civil Court under section 104H ; 
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Provided that no such direction shall be made 
until reasonable notice has been given to the parties 
concerned to appear and be heard in the matter. 

Sub-section ( 2 ) of this section has been extended to the Chota 
Nagpur Division, except the district of Manbhum (Not., Feb. 9 th, 1903 ,) 
but for the word “ Part ” read “ Chapter” and the words “ but not so as 
to affect any order passed by a Civil Court under section 104 H ” are 
omitted. 

Board of Revenue’s Instructions as to period of revision. 

“ From certain cases that have recently come before the Board, it appears 
that miscoiioeption exists as to the period during which settlement records 
are open to revision by the Board under section 104 (2) of the Bengal 

Tenancy Act. The Legal Etemembrancer has advised (Bd.’s Progs. Coll. 10, 
file 21 of 1902) that section 104 G (2) must bo so construed as to give the 
Board the power of revision in a case where an application has been made by 
the party within two years from the date of the certificate of final publication. 
This view is based on judicial rulings, which have attirined that parties 
should not sufl’or where a procedure to which they are entitled to have reco- 
urse in a suit becomes tochnically barred by limitation through no fault of 
theirs but an act or omission of the Court. Applications, or recommenda- 
tions, of local officers for revision of a rccord-of -rights by the Board in exor- 
cise of its powers under the section cited should bo forwarded without avoid- 
able delay,” (Board’s Cir. No. .* 1 , Nov., 1906). 

104H. ( 1 ) Any person aggrieved by an entry 

iTurisdiction of rent scttlcd in a Settlement Rent 
matters relating Roll prepared under sections 104 A to 
104F and incorporated in a record-of- 
rijjhts finally published under section 1 03 A, or by an 
oinission to settle a rent for entry in such Settlement 
Kent Roll, may institute a suit in the Civil Court 
which would have jurisdiction to entertain a suit 
for the possession of the land to which the entry 
relates or in respect of which the omission was made. 

(2) Such suit must be instituted within six months 
from the date of the certificate of final publication of 
the record-of-rights, or, if an appeal has been present- 



Sm 104H.J JUKISDICTION OF CIVIL COURTS. 


327 

ed to a Revenue authority under section 104G, then, 
within six months from the date of the disposal of 
such appeal. 

( 3 ) Such suit may be instituted on any of the 
following grounds, and on no others, namely : 

(a) that the land is not liable to the payment of 

rent ; 

(b) that the land, although entered in the record- 

of-rights as being held rent-free, is liable 
to the payment of rent ; 

(c) that the relation of landlord and tenant does 

not exist ; 

(d) that land has been wrongly recorded as part 

of a particular estate or tenancy, or 
wrongly ^omitted from the lands of an 
estate or tenancy ; 

(e) that the tenant belongs to a class different 

from that to which he is shown in the 
record-of-rights as belonging ; 

(f) that the Revenue Officer has not postponed 

the operation of the settled rent under the 
provisions of section 110, clause (a), or has- 
wrongly fixed the date from which it is to 
take effect under that clause ; 

{(/) that the special conditions and incidents of 
the tenancy have not been recorded or 
have [or any right of way or other ease- 
ment attaching to the land which is the 
subject of the tenancy have not, or has 
not, been recorded or have, or has,] been 
wrongly recorded. 
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The Secretary of State for India in Council shall 
not be made a defendant in any such suit unless the 
Government is landlord or tenant of the land to which 
the aforesaid entry relates or in respect of which the 
aforesaid omission was made. 

(4) If it appears to the Court that the' entry of 
rent settled is incorrect, it shall, in case (a) or case (c) 
mentioned in sub^section (3), declare that no rent is 
payable, and shall in any other case settle a fair 
rent ; and in any case referred to in clause (/') or 
clause {g) of the said sub-section (3), the Court may 
declare the date from which the rent settled is to 
take effect, or pass such order relating to the entry as 
it may think fit. 

(5) When the Court has declafid under sub-section 
(4) that no rent is payable, the entry to the contrary 
effect in the rocord-of-rights shall be deemed to be 
cancelled. 

(6; In settling a fair rent under sub-section (4) the 
Court shall be guided by the rents of the other tenures 
or holdings of the same class comprised in the same 
Settlement Rent Roll, as settled under sections 104A. 
to 104F. 

(7) Any rent settled by the Court under sub-sec- 
tion (4) shall be deemed to have been duly settled in 
place of the rent entered in tbe Settlement Rent Roll. 

(8) Save as provided in this section, no suit shall 
be brought in any Civil Court in respect of the settle- 
ment of any rent or the omission to settle any rent 
under sections 104 A to 104P. 
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(9) When a Civil Court has passed final orders or 
a decree under this section it shall notify the same to 
the Collector of the district. 

The words in heavy brackets in sub-section (3), clause (j^) have been 
s^^bstituted by s, 25, Act I, B. C. 1907, fpr the words “have not been 
recorded or have.” 

Sub-section (2),— The period of limitation laid down in this sub- 
section only applies to cases in which a Settlement Officer settles or 
omits to settle rent {^Abhin Das v. Balunki Pal^ n W. N., ccxix). 

Sub-section ( 3 ). — This sub-section has been framed with reference 
to High Court rulings under the former Chapter X, in which it was 
decided that Revenue Officers in settlement proceedings had no jurisdic- 
tion to decide finally and conclusively on such questions relating to a 
tenant’s status as are detailed in the provisions of this sub-section. 
These rulings are referred to in detail in the note to sec. 106, p. 339. 
The entries in the record-of-rights concerning such matters and all 
matters not affecting the (determination of the rent, when a settlement 
of land revenue is being q| is about to be made, have now only the 
presumption of correctness attaching to them. They can be called in 
question in the Civil Courts, which have now when settling such matters 
the duty cast upon them of correcting the entries in the record-oi?rights 
(see sub- secs. 4, 5, 6, 7 and 9). In all matters relating to the deter- 
mination of the tenant’s rent and its enhancement or reduction, which 
are not affected by such questions as are specified in this sub-section, 
but these only, the Revenue authorities have absolute and final 
jurisdiction. 

This section has been clcstgned mainly to safeguard the Govern- 
ment revenue and to attach reasonable finality to the fixation of the 
rental assets upon which the assessment of levenue is fixed. It does not 
bar a suit against the recorded tenant for rent due {Nasarulla Mia v. 
Amimddi^ 3 C. L. J., 133). 

Sub-section (3), clause (g).— The amendment introduced in 
clause {g) of sub-section (3) is consequential on the amendment introduc- 
ing the new clause (/) in s. 102 (see p. 300). The Select Committee in 
their report on the Bill of 1906 said : 

“We think that, for the purposes of section BU H, the record of easements 
ahoiild bo on the same footing as the record of special conditions and inci- 
dents of the tenancy, and that this is one of the grounds on which a suit 
should be allowed to be instituted in the Civil Court regarding an entry in 
a Settlement Rent-roll prepared under Part II of Chapter X. ” 
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Sub-section (8), -Save as provided in this section, no suit shall be 
brought in a Civil Court for the alteration of any entry of a rent settled 
under secs. 104A to 104F. But any one dissatisfied with an entry in, or an 
omission from, a record-of- rights prepared under this Part of the Chapter, 
which concerns a right of which he is in possession, may sue for a 
declaration of his right under the provisions of the Specific Relief Act 
(I of 1877). (See also sec. n i A.) 

104J. Subject to the provisions of section 104H, 

Presumptions rents Settled under sections 104 A to 
as to rents set- 104F, aud entered in a record-of-rights 

tied under sec- ^ o 

i*oS* finally published under section 103A, or 

settled under section 104G, shall be 
deemed to have been correctly settled and to be fair 
and equitable rents within the meaning of this Act. 

Rules.— For the procedure under Part II of this Chapter, see rules 
22 to 34 of Chap. VI of the (Jovernment rules uftder this Act (App. I) 

Part III. — Settlement of Rents and decision of 

* disputes in cases where a settlement of land re- 
venue is not beintj or is not about to he made. 

105. (1) When, [in any case in which a settle- 
ment of land -re venue is not being 

Settlement uf ! i . j i j j i in 

rents by Reve- UJade OT IS liot £lbOUt to DG maciej, 

oases ^where 'a either the landlord or the tenant applies, 
land^revonuo if [witliiu two uiouths from the date of 
not aitout to be ^^c certificate of the final publication of 
made. record-of- rights under section 103 A, 

sub-section (2)], for a settlement of rent, the Revenue 
Officer shall settle a fair aud equitable rent in 
respect of the land held by the tenant. 

\Explanaiwn , — A superior landlord may apply for a settlement of 
rent notwithstanding that his estate or tenure or part thereof has been 
temporarily leased.] 
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(2) When, in any case in which a settlement of 
land-revenue is not being made or is not about to be 
made, the Revenue Officer has recorded, in pursu- 
ance of clause (i) [clause (j)] of section 102, that the 
occupant of any land claimed to be held rent-free is 
not entitled to hold it without payment of rent, and 
either the landlord or the occupant applies, within 
two months from the date of the certificate of the 
final publication of the record-of-rights under section 
103A, sub-section (2), for a settlement of rent, the 
Revenue Officer shall settle a fair and equitable rent 
for the land. 

(8) Every application under sub-section (1) or 

sub-section (2) shall, notwithstandiner 
VII of 1870. ' ■ ' . , . , „ ■ „ ® 

anything contained in the Court-fees 

Act, 1870, bear such stamp as the Government of 
India may, from time to time, prescribe by notifica- 
tion in the Gazette of India. 

(4) In settling rents under this section, the Reve- 
nue officer shall presume, until the contrary is prov- 
ed, that the existing rent is fair and equitable, and 
shall have regard to the rules laid down in this Act 
for the guidance of the Civil Court in increa&ing or 
reducing rents, as the case may be. 

[(5) The Revenue Officer may in any case under 
this section propose to the parties such rents as he 
considers fair and equitable ; and the rents so propos- 
ed, if accepted orally or in writing by the parties, 
may be recorded as the fair rents, and shall be deemed 
to have been duly settled under this Act. 

(6) Where the parties agree among themselves, 
by compromise or otherwise, as to the amount of the 
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fair rent, the Kevenue Officer shall satisfy himself 
that the amount agreed upon is fair and equitable, 
and, if so satisfied, but not otherwise, he shall record 
the amount so agreed upon as the fair and equitable 
rent. If not so satisfied, he shall himself settle a 
fair and equitable rent as provided in sub-sections (4) 
and (5).]i, 

This section and the followings sections of Part III apply only to 
settlements in permanently settled estates and to the preparation of a 
record-of-rights in teniporaiily settled estates ordered under section loi 

(1) or section loi (2) [a) {fi) or (c) when a settlement of land revenue is 
not being, or is not about to be made. The words and clauses within 
light brackets have been added by the Amending Act of 1898. The words 
in heavy brackets in sub-section (2) have been inserted by s. 24, Act I, 
B. C., of 1907, as a consequential amendment on the amendment made 
by that Act in s. 102. 

Sub-eebtion (1). Omission of provision for settlement of 
rent of excess land by Revenue Officer of his own motion.— 
The corresponding sub-sections of sec. 104 of the Act, as originally 
framed, on which this section is founded, were as follows :~ 

“(I) When, in iiny proceeding under this Chapter, it does not appear that 
the tenant is holding land in excess of, or less than, that for which he is 
paying rent, and neither the landlord nor the tenant applies for a settlement 
of rent, the officer shall record the rent payable by the tenant, and the land in 
respect of which the rent is payable. 

(2) When it appears that a tenant is holding land in excess of, or less 
than, that for which he is paying rent, or either the landlord or the tenant 
applies for a settlement ot rent, or in any case under section lOl, sub-section 

(2) , clause (/>), the officer shall settle a fair and ecputable rent in respect of 
the land held by the tenant.’^ 

The reasons for modifying these sub-sections as above are thus ex- 
plained in the Objects and Reasons for the Bill (para 25) : — 

“ The Revenue Officer will not bo bound, as at present, of his own motion, 
to Bottle a fair rent, when it appears that tne tenant is holding land in excess 
of or less than that for which ho is paying rent. It has been ruled by the 
High Court that it must so appear on legal evidence, and therefore the 
provifiionB of the present law requiring the Revenue Officer to settle rent in 
private estates of his own motion, when, it appears to him that the tenant is 
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holding moro or leas land than he is paying rent (or, is inoperative, unless 
{gO^pplication is made and evidence produced.” 

The case referred to in in this extract is that of Gauri Patro v. Reily^ 
(20 Calc., 579). In another case {Secretary of State v, Kajimu^iin, 23 
Calc., 257) it was said that a Settlement officer has no power to settle 
rents suo motu under sec. 104 (2), when it does not appear on the face 
of his proceedings that the lands held by the tenants are in excess of 
that for which they were paying rent, and when in such circumstances he 
had settled rents, his proceedings were held to be of an executive and 
not of a judicial character. But in a later stage of the same case (26 
Calc., 617) it was held that, given the circumstance of an increase or 
a decrease in the area of the Und for which a tenant is paying rent, it is 
competent to the Revenue Officer under sec. 104 (2) to settle a hiir and 
equitable rent in respect of the whole of the land of the tenant, including 
the excess area, and the Revenue Officer can in such a case enhance the 
rent under the the provisions of the Act, e. g,^ on the ground of the rise 
in prices of the food crops, and so forth. 

Sub-section (1). Joint landlords. —The provisions of section 
188 are apparently applicable to applications for the settlement of rents 
under this section made by landlords. They must, therilbre, apply 
collectively or by common agent. 

Sub-section (1) Explanation.— This explanation is similar to 
explanation 2 to sec. 101 (2). See the note to that section, p. 297. 

Sub-section ( 2 ).— While the entry made by a Revenue Officer in^ 
the record-of-riglits with regard to land claimed to be rent free under 
sec. 102 {i) is only a summary one, the entry of the rent settled made 
under this section is a formal and, subject to the provisions of secs 108 
and 109.^, a binding one (sec. 107). See note to sec. 103, fJ. 305. In 
Upadhya Thakurv. Persidh Singh^) 23 Calc., 723) it has been ruled that 
proceedings under sec. 104 (2) of the old Chap. X for the settlement of 
rents are not suits— and probably, notwithstanding the finality now given 
to a Revenue Officer’s decir>ion3 in proceedings under this section (sec. 
107), they are also, strictly speaking, not to be regarded as suits. They 
are instituted by an application, and the provisions of the Court Fees 
Act, 1870, applicable to suits, do not apply to them. Not being suits, 
the provisions of sec. 373, Civ. Pro. Code are not applicable to them 
{Janardan Misra v. Barclay^ 5 C. W. N,. cxl). 

Sub-S6Ction (4).— This sub^section is reproduced unaltered from 
the old section 104, and makes it clear that under this part of the Chap- 
ter the Revenue Officer is bound to adhere strictly to the provisions of 
this Act relating to the enhancement or reduction of rents. He has not 
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in such settlement the same freedom of action in relation to these 
provisions as he has in settling rents in Government and temporarily » 
settled estates (sec. 104 A). He is bound to presume that the existing 
rent is fair and equitable until the contrary is proved [sub-section (4) of 
this section]. 

Sub-seotions ( 5 ) and (6). — These sub-sections correspond to sub- 
sections {b) and (a) of section 104 A. See p. 319- 

Rules.— The rules for the settlement of fair rents on the application 
of the parties under this section are to be found in rules 36 to 41 of the 
revised Chap. VI of the Government rules under the Tenancy Act. 
Rule 39 allows any number of tenants occupying land under the same 
landlord in the same village to make a joint application for the settle- 
ment of rents, or to be joined as defendants in the same proceeding on a 
similar application by the landlord. This is founded on rule 25 of the 
old rules under the former Chapter^ which was alluded to in Upadhya 
Thahur v. Persidh Swq/t^ (23 Calc., 723) as not being ultra vires. 

Court Pees. — In all proceedings for the settlement of rents under 
Part III, Chapter X, and in all proceedings under section 106 of the 
Bengal Tenancy Act, the fees on processes issued by the Settlement 
officer are subject to the Rules framed by the High Court under section 2 
of the Court Fees Act VII of 1870. (Rev. Cir. 2nd March 1904). 


Decision of 
questions aris- 
ing during the 
course of sottle- 
nient of rents 
under this Part. 


[105A. Where, in any proceedings 
for the settlement of rents under this 
Part, any of the following issues 
arise : — 


(«) whether the land is, or is not, liable to the 
payment of rent ; 


(i) whether the land, although entered in the 
record-of-rights as being held rent-free, 
is liable to the payment of rent ; 


(c) whether the relation of landlord and tenant 
exists ; 


(d) whether the land has been wrongly record- 
ed as part of a particular estate or ten- 
ancy, or wrongly omitted from the lands 
of an estate or tenancy ; 
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(e) whether the tenant belongs to a class differ- 
ent from that to which he is shown in 
the record-of-rights as belonging ; 

(/■) whether the special conditions and incidents 
of the tenancy or any right-of-way or 
other easement attaching to the land 
have not, or has not, been recorded or 
have, or has, been wrongly recorded, 

the Revenue-officer shall try and decide such 
issue and settle the rent under section 105 accord- 
ingly : 

Provided that the Revenue-officer shall not try 
any issue under this section, which has been, or is 
already, directly and substantially in issue between 
the same parties, or between parties under whom 
they or any of them claim, and has been tried and 
decided, or is already being tried, by a Revenue- 
officer in a suit instituted before him under section 
106.] 

This section was introduced by s. 26 of Act I, B. C., 1907, on the 
recommendation of the Select Committee who in their report, observed 
as follows : 

“ In cases where rents are settled under Part II of Chapter X of the 
Bengal Tenancy Act in Covernment and temporarily-settled estates, section 
104H allows any person aggrieved by an entry of a settled rent to file a suit 
in the Civil Court, on certain grounds, within six months from the date of 
the certificate of final publication or from the date of disposal of an appeal 
under section 104C, There is, however, no corresponding provision in regard 
to cases in which rents are settled under section 105 in private estates. 

The result is that litigation in connection with the settlement of rents 
under section 105 in private estates is unduly prdlonged, especially in cases 
falling under section 105 (2), where the Revenue-Officer settles a rent for hold- 
ings for which no rent has hitherto been paid, but which the occupant is not 
entitled to hold without payment of rent. It frequently happens that long 
after such a rent has been settled, and when the lan(Mord proceeds to realiaS 
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itf the tenant fitea a euit in the Civil Court to have, it deolared that he is 
entitled to hold the land rent-free. The dispute is thus re-opened. The 
High Court have held that the iSetfclemefit-Officer, under seOtion 103, has 
only to settle a fair and equitable rent for the holding ; and that if any dis- 
pute is raised in proceedings under section 105, as to the liability of the land 
to pay rent, proceedings under section 105 must be stayed, and the parties 
told to file a suit under section 106. This, however, only provides for a 
small minority of the eases. It usually happens that when the case under 
section 105 conics up for trial, the time allowed for filing suits under section 
106 has expired. Or the tenant may refrain from raising the question in the 
proceedings under section 105, wait till the landlord attempts to realize the 
settled rent from him, and then raise the matter in the Civil Court. 

We are agreed that it is iieeossaj'y to take some action which will prevent 
proceedings from being protraettid in this way. It has been suggested thet 
this might be effected by enacting some provision similar to section 104H 
in Part II of Chapter X of the Act, which allows the entries of rent entered 
in a Settlement Rent-Roll to be contested in the Civil Courts on certain 
grounds within six months of the date of the certificate of final publioation. 
But the majority of us are of opinion that this would c/nly afford a partial 
remedy, and there is no real analogy between a settlement of rents under 
Part II and under Part III of Chapter X. In settling rents under Part II in 
conuootiou with a settlement of land* revenue, the Revenue-Officer is subject 
entirely to the control of the Revenue authorities, and appeals against the 
rent settled lie exclusively to the Revenue authorities. There is therefore 
good reason for allowing certain matters to bo referred to the Civil Courts 
as under section 104H. But in proceedings under Part III of Chapter X for 
the Bettlemoiit of rents in private estates, the Revenue-Officer acts judicially. 
Under section 107, he is required to adopt the procedure for the trial of suits ; 
and under section 109A the appeal against his decision lies to the Special 
Juflgo and the High Court, 

The majority of us arc, therefore, of opinion that there is no reason why 
finality should not bo given to the decisions of Revenue Officers under Part 
III of Chapter X, subject to appeal to the iSpecial Judge and the High Court. 
It was the expressly declared intention of tho framers of the Amendment Act 
of 1898 that the proceedings of the Revenue-Officers and the Special Judge 
should be final. The present clause merely gives effect to that intention. 
The High Court have held that, under the law as it stands, finality attaches 
oul^ to the rent settled under section 105, and not to incidental mfl^ttois raised 
in the course of these rent settlement proceedings. But in order that a fair 
rent may be settled, it is slsential that such matters should be decided. 'Ihe 
Revenue -Officer would have the power to ilecide them finally, subject to 
appeal to the Special Judge, if they wore raised in suits under section 106, 
and the majority of us can see no valid reason why the same Birvenue- Officer 
should not be given power to decide them finally, subject to appeal, if they 
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are raiaed in proceedings under section 103 . We consider that any other 
course would lead to considerable confusion and practical inconvenience, a& it 
would enable the same matters to be raised simultaneously in the subordinate 
Civil Courts and before the Special Judge and the High Coart. For theiie 
reasons, the majority of us are in favour of the proposed clause.” 

The proviso was added in order to prevent the same issues being tried 
simultaneously in proceedings under section 105 and in suits under sec- 
tion 106. Sub-section (3) of section i iiB provides for the stay of pro- 
ceedings under section 105, when an issue, pending the decision of 
which a fair suit cannot be settled, has been raised in a suit under sec- 
tion 706. 

106 In proceedings under this Part, a suit 
may be instituted before a Revenue-offi- 

Institution of . -ii • j 1 /» 

suitboforoaRe- cer at any time within three mouths trom^ 
the date of the certificate of the final 
publication of the record- of-rights under sub-section 
( 2 ) of section 1 03A of this Act, by presenting a 
plaint on stamped paper for the decision of any dis- 
pute regarding any entry which a Revenue-officer has 
made in, or any omission which the said officer has 
made from, the record, whether such dispute be 
between landlord and tenant or between landlords of 
the same or of neighbouring estates, or between 
tenant and tenant, or as to whether the relationship 
of landlord and tenant exists, or as to whether land 
held rent-free is properly so held, or as to any other 
matter, and the Revenue-officer shall hear and decide 
the dispute : 

Provided that the Revenue-officer may, subject 
to such rules as the Local Government may prescribe 
in this behalf, transfer any particular case or class of 
cases to a competent Civil Court fbr trial. 

[Provided also that in any suit under this section 
the Revenue-officer shall not try any issue which 
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s has been, or is already, directly and substantially in 
issue between the same parties, or between parties 
under whom they or any of them claim, in proceed- 
ings for the settlement of rents under this Part, 
where such issue has been tried and decided, or is 
already being tried, by a Revenue-officer under section 
105A.] 

Former section 108 . — This section as originally framed in 
Act VIII of 1885, ran as follows : — 

*‘It‘ at any time before the final publication of the record under tbe last 
foregoing section a dispute arises as to the correctness of any entry (not 
being an entry of a rent settled uinler this Ohaj)ter), or as the propriety of 
any omission which the Reveuiie-Ollicer proposes to make or has made 
therein or therefrom, the He venue -Officer shall hoar and decide the dispute. 

The following section was substituted fur it by Act III, 13 . C., 
of 1898 on the 2nd November, 1898. 

106 . If in any case under this Part, a dispute arises at any time within 

DeidHion of dis- ^ months from the date of the certificate of the final 

piRci by rioveiuus publication ol the locord -of -lights under section 10 ,‘IA, sub- 
Officor. , 

section (2), regarding any entry which the Revenue Ofiieer 

has made in, or any omission made from, the record, 

whether such dispute be between landlord and tenant, or between land- 
lords of the same or of the neighbouring estates, or between tenant and 
tenant, or as to whether the relationship of landlord and tenant exists, or as to 
whether land held rent free is properly y i held, or as to any other matter, 

a suit may be instituted before the Revenue Officer, by proaouting a plaint 
on stamped paper, for the decision of the dispute, and the Revenue Officer 
shall then hear and dccnlo the dispute : 

Provided that the Revenue Officer may, subject to such rules as the 
Local Government may proscribe in this behalf, transfer any particular case 
or class of cases to a competent Civil Court for trial. 

The present section was substituted by .Act I of 1903 on the I9ih 
Februaiy, 1903. The object of the section as stated in the Statement of 
the Objects of the Bdl is to indicate clearly the period of limitation for the 
institution of suits under section 106 of the Bengal Tenancy Act. 

Second proviso.— The second proviso within brackets was added 
to the section by s. 27, Act I., B. C., 1907, and is intended to prevent 
Revenue Officers dealing simultaneously with the same issues in pro- 
ceedings under ss. 105 A and 106. 
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Distinction between “objections*' and “disputes/^— The 
distinction between “objections” under sec. 105 and “disputes” under 
sec. 106 of the former Act was pointed out in the cases of {Gopi Nath 
Masant v. Adoito Naik^ 21 Calc., 776 ; Anand Lai Faria v, Shib Chandm 
Mukhurji^ 22 Calc , 477 ; and Secretary of State v. Kajimudin^ 23 Calc., 
257) » ?^nd it was rtiled that an “objection” could be made during the 
pendency of the publication of the draft record-of-rights, but a “dispute” 
could be raised only after the preparation of the draft record and before 
its final publication. See contra^ Dufga Charan Laskar v. Hari Charan 
Das^ (21 Calc., 521). But, in the Full Bench case of Den^ti Kasi v. Nobin 
Kissori Chaudhu rani ^ (24 Calc., 462 ; i C. W. N , 294), it was decided 
that a “dispute” can arise at any time, i. c., both before and after the 
publication of the draft record, and even before an entry in the record 
is made, and that the decision of a dispute so arising is a decision under 
sec, 106 of the former Chaptei X of the Act, and therefore, subject to 
appeal, and second appeal. In this case the rulings in Gopi Nath Masant 
V. Adoito Naik and Anand Lai Faria v. Shib Chandra Mukhurjiy so far 
as they lay down a contrary lule, were overruled. “Objections” are now 
clearly distinguished from “disputes.” The former are of two kinds, vis.y 
(i) objections to entries in, or omissions from, the record-of-rights. 
These may be preferred and are to be disposed of before the final 
publication of the record (sec. 103 A) ; and (2) objections to the settlement 
rent roll (104E). Such objections can only be prefened when a settlement 
of revenue is being or about to be made. They, too, must be made and 
disposed of before the final publication of the record-of-rights. And a 
Revenue Officer’s decision in them will not be open to appeal or second 
appeal, nor will it have X\\q oi re'i judicata {Kurban Ali \\ Jafer 

AH, 28 Calc., 471). “Disputes*’ can only be raised under this section, 
/. c., in settlements where no settlement of land revenue is being or is 
about to be made. They cannot arise uiuil after the final publication 
of the record. 

To what matters disputes may relate. —The provisions of 
clause 2 of this section have been passed with reference to certain rulings 
of the High Court under Chapter X of the Act, as it originally stood, in 
which it was held that a Revenue Officer in setilernent proceedings had 
no jurisdiction to decide (i) disputes between owners of neighbouring 
estates as to the title to any land {Narendro Nath Chaudhri v. Sri Nath 
Sandel, 19 Calc., 641) ; (2) disputes regarding the boundaries 
between conterminous estates {Bidhumukhi Dcbi v. Bhagwan Chandra 
Rai, 19 Calc,, 643) ; (3) disputes as to which of two persons claiming to 
be tenant should be recorded {Fandit Sardar v. Meajan, 21 Calc., 
378) ; (4) disputes as to whether land held rent-free is properly 
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SO held (Padinanand Singk v. Bajo^ 20 Calc., 577; Secretary of 
State V. Netai Singh^ 7.1 Calc., 38; Karim Khan Brajo Nath Das^ 
22 Calc., 244), and (5) a dispute as to a right of way between two neigh- 
bouring tenants {Haro Mohan Rai v. Pran Nath Mitra^ 27 Calc., 364 ; 

4 C. W, N., 127). In Gokhul Sahu v. Jadu Nandan ^<21, (17 Calc., 
721), it was ruled that the defendants according to their own case being 
tenants within the meaning of the Act, the Revenue Officer had juris- 
diction to decide whether land held by them was rent-paying or rent- 
free. This was followed in Jaifal Dhobi v. Paiakdhari Das.^ (2 C. W. 
N., 491) in which the question at issue was whether certain land was 
zerait land of the landlord or part of the occupancy-holding of the tenant. 
In Gokhul Sahu v. Jadu Nandan Rat^ it was doubted whether the 
Revenue Officer would have had jurisdiction, if the relation of landlord 
and tenant had not existed between the parties Now, under the terms 
of the present section the Revenue Officer has jurisdiction to decide 
all disputes relating to the matters referred to in para i of the section 
as well as to “any other matter.” These words, however, would not 
seem to be intended to include questions relating to rents settled 
under sec. 105. The Revenue Officer’s decision of a dispute arising 
under this section will have the force and effect of a decree of a Civil 
Court in a suit between the parties, and, subject to revision under sec. 
108 and appeal under sec. 109 A, shall be final (sec. 107), and not liable 
to be set aside by a suit in a Civil Court (sec. 109). An order of a 
Special Judge as to the length of the standard of measurement to be 
used in measuring certain lands is not a decision in a case under see. 106 
{Narahari Jana v. Hari Charan Parajnanlk^ 26 Calc., 556). 

Oases under this section are suits.— From clause i of this 
section it will be seen that a case under this section is a suit to be insti- 
tuted by a plaint on “stamped paper,” by which expression is probably 
meant that it shall be liable to Court fee duty under the provisions of 
the Court Fees Act (VII of 1870). 

In Petu Ghorai v. Ram Khelawan La!^ (18 Calc., 667), it was ruled 
that “ disputes ” under sec. io5 of the former Chap. X were suits. 
This was doubted in Upadhya Th.ikur v. Persidk Singhy (23 Calc., 
729), and the Legislature has apparently framed the section in such 
terms as to place the matter bey(pd all question. See also rule 42 of 
the revised Chap. VI of the Government rules under the Act (App. i.). 

Res Judicata in settlement cases.— A question between land- 
lord and tenant heard and decided by a Revenue Officer under sec. 106 
of the former Chap. X is res judicata between the same parties in a 
subsequent suit {Gokhul Sahu v. Jadu Nandan Ra^ 17 Calc., 721 ; 
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Jaipal Dhobi v. Palakdhari Das^ 2 C. W. N., 491). And this rule 
applies in the case of questions both of the status and of the fair and 
equitable rent of a tenant {Durga Charan Laha v. ffatem Mandal^ 
6 C. W. N. 238.) An order made by a Revenue Officer, detertnining 
the rent payable for a holding has the force of a decree, and when not 
set aside by appeal or otherwise, cannot be questioned in a Civil Court 
{Ram Auiar Singh v. Sanoman Singhs 27 Calc, 167). A settlement of 
rent under sec. 104 (2) for the purposes of land revenue has under sec. 
107 the force of a final decree of a Civil Court and as such operates as 
res judicata upon the question of rent payable by the tenant both as to 
its nature and amount {Brahmanand Mahapaira v. Arjun Rauty i C. L. 
J. 310), The defendants were recorded in the khatian of a cadastral 
survey as intermediate tenure-holders. The plaintiff did not avail him- 
self of the remedy prescribed by sec. 106. He subsequently took a 
settlement from Government and sued to avoid the defendants’ tenures ; 
held^ he was bound to recognise intermediate tenure-holders mentioned 
in the settlement papers {Raghunaih Puri v. Pitambar Gajmdra^ 
5 C.L.J., 67). Hut an order of a Settlement Officer disposing of an 
objection under sec. 105 of the former Chapter X has not the effect of 
res judicata^ estopping the trial of the same matters in the Civil Court 
{Secretary of State v. Kajimudiny 23 Calc., 257). An order striking off 
a petition of objection under sec. 103 A for default is not a judicial 
order ; nor does it operate as res judicata in a subsequent suit for rent 
brought by the objector against the recorded tenant {Nazarulla Mia v. 
Amiruddiy 3 C. L. J., 1 33 ; Kurban Ali v. Jafar Aliy 28 Calc., 471). 
The proceedings referred to in sec. 107 mean contested proceedings in 
which there is an adjudication on disputed points. The decision of a 
Revenue Officer in an uncontested proceeding has not the effect of a 
decree under that section. Section 109 (now 103 R) lays down a rule of 
evidence. It does not override the rules of res judicata {Padmanand 
Singh v. Ghanashyam Misra, i C.L.J., 134 ; 32 Calc., 336 j 9 C.W.N., 610). 

In a suit in which the plaintiff had initiated proceedings under sec. 
106 against the landlord and certain persons who claimed to be tenants 
of the land to have their {i. e.y the plaintiffs’) names recorded as tenants 
in the settlement proceedings, it was held by the Settlement Officer 
that they were the tenants. The persons claiming to be rival tenants, 
appealed to the Special Judge, but^ the landlord did not appeal. The 
Special Judge reversed the Settlement Officer’s decision ; the plaintiffs 
then sued in the Civil Court for a declaratory decree of their rights as 
tenants. It was ruled that the Special Judge’s decision did not operate as 
res judicatOy as it merely decided the question as between tenant and tenant 
{Jaggannath Ramanuji Das v. Chandra Kufnar BasUy 5 C. W. N., 421). 
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When there is a total denial of the relation of landlord and tenant by 
one of the parties, a Revenue Officer has jurisdiction in a proceeding 
under section 103 of the Bengal Tenancy Act to decide that question, 
but his decision, although it may have the force of a decree, cannot 
operate as res judicata in a subsequent suit in ejectment and for 
declaration of title brought in a Civil Court. (D/iarani Kant Lahiri 
V. Gaber Alt Khan, 7 C. W. N., 33; 30 Calc., 339) In the 

conclusion of the judgment in this case it was said ; “ There 

is no provision in the Bengal Tenancy Act which has the effect of making 
such a derision ” (/>., the decision of a Revenue officer) “ final for all 
purposes, irrespectively of the provisions of sec. 13, C. P. C. Sec. 107 
does indeed provide that a decision in a proceeding under sec. 106 
shall have the force of a decree ; but it does not necessarily follow that 
it shall in all cases operate as res judicata, for an ordinary decree of a 
Civil Court has not that effect, except on certain conditions which are 
set forth in sec. 13, C. 1^. C.” In Gokul Mandar v. Padmanand Smgh, 
(29 Calc., 707 ; L, R., 29 I. A , 196), their Lordships of the Privy Council, 
with reference to a contentif)n raised as to whether a decision in 
previous proceedings under the Bengal Tenancy Act that the defend- 
ant was a tenure-holder was res judicata in a suit for ejectment in the 
Civil Court, where the first Court had held it was not res juduaia, but 
the High Court had not decided the point, observed, without deciding 
the question, that under s. 13, C. P. C., a decree in a previous suit cannot 
be pleaded as res judicata, unless the Judge by whom it was made, had 
jurisdiction to try and decide, not only the particular matter in issue, 
but also the subsequent suit itself, in which the issue is subsequently 
raised. An order of a Settlement Officer made under sec. 105, Chap., X 
before it was amended by the Amending Act of 1898, is a summary order, 
and has not the force of a decree, and so there c^n be no res judicata. 
When the order of the Settlement Officer is ultra vires because he settled 
rent which he had no power to do under the old sec. 105, art. 14, Sched. 
II of the Limitation Act has no application (Ab/iin Das v. Balunki Pal, 
II C. W. N., ccxix.) 


107 . In all proceedings for the settlement of 
■ rents under this Part, and in all pro- 

Procedure to r- n 

be adopted by ceeclinjnrs Under section 106, Fm all pro- 

Revenue Officer. .. 

ceedings under section 105, section 105 A 
and section 106] the Revenue Officer shall, subject to 
rules made by the Local Government 
under this Act, adopt the procedure laid 
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down in the Code of Civil Procedure for the 
trial of suits ; and his decision in every such proceeding 
shall have the force [and effect of a decree of a Civil 
Court in a suit between the parties, and, subject to the 
provisions of sections 108 and 109A, shall be final. 

(2) A note of all rents settled and of all decisions 
of disputes by the Revenue Officer under section 105 
or section 106 shall be made by him in the record-of- 
rights finally publislied under section 103 A, sub- 
section (2), and such note shall be considered as part 
of the record.] 

[ (2) A note of all rents settled under section 105 
and of all decisions of issues or disputes under section 
105A or section 106, and of all rents commuted under 


« 

section 40 by a Revenue-Officer appointed b}”^ the 
designation of Settlement Officer or Assistant Settle- 
ment Officer, shall be made in the record-of-rights 
finally published under sub-section (2), of section 103 A, 
and such note shall be considered as part of the record.] 

The words in heavy brackets in the beginning of sub-section (i) have 
been substituted for the words preceding them by s. 28, Act I, B C. 1907. 
The words in light brackets in the end of sub-scction (n and in sub-sec- 
tion (2) have been added by Act HI, B. C., of 1898. The words added to 
the end of sub-section (i) are intended to have the effect of making all 
rents settled by a Revenue Officer on an application under sec. 105, and 
any disputes decided by him under sec. 106, res judicata and not liable 
to be set aside by any further suit in a Civil Court (see sec. 109). But 
see note pp. 340—342. The new sub-section (2] in heavy brackets has 
been substituted for sub-section (2) by s. 28, Act I, B. C.,of 1907. It pro- 
vides for the entry, in the record, of rents commuted by a Settlement 
Officer under section 40. 

Government notification regardingr local enquiries.— *‘Under 
flection 392 of Act XIV of ISS' 2 , the Civil Procedure Code, and section 107 
o£ the Bengal Tenancy Act, VIII of 1885 , the Lieutonaiit Governor is pleased 
to make the following rule as to the persons to whom commissions shall be 
issued by Revenue Officers empowered under Chapter X of the Bengal 
Tenancy Act, 
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Wh«neV«r under the provisions of section 107 of the B engal Tenancy Aot» 
VIII of 1SS5^, and Chapter XXV of the Civil Procedure Code, Act XIV of 
1882. a Revenue Officer directs that a local enquiry be held in the course of 
proceedings for the settlement of rents, the commission shall be issued to 
such person not below the rank of a Sub- Deputy Collector or Revenue Officer 
invested with powers under Chapter X of the Bengal Tenancy Act as" the 
officer directing the enquiry shall appoint for this purpose/* (Oovemment 
notifieation No. 5073 L. R„ dated Nov. 2Sth 1895, published in the CcUcutia 
Oa»UU of December 4th, 1895, Parti. 1146). 

108. Any Revenue Officer specially empowered 
Revi.ion by by the Local Government in this behalf, 
RovenaeOffioer. application OT of his own motion, 

within twelve months from the making of any order 
or decision under section 105, [section 105A], section 
106 or section 107, revise the same, whether it was 
made by himself or by any other Revenue Officer, 
but not so as to affect any order passed or decree 
made under section 109A : 

Provided that no such order or decision shall be 
so revised if an appeal from it is pending under section 
109 A or until reasonable notice has been given to the 
parties concerned to appear and be heard in the matter. 

The word and figures “ section 105A” were added by section 29, 
Act I, B. C., of 1907 as a consequential amendment. 

“[108A. Any Revenue-officer specially empower" 
Correction by ed by the Local Government in this be- 
S* application or of his own 

record-of-nghts. motion, within twelve months from the 

date of the certificate of the final publication of the 
record-of-rights under sub-section (2) of section 143 A, 
correct any entry in such record-of-rights which he 
is satisfied has been made owing to a hona-Jide 
mistake ; 



Sic. 109.] bar to jurisdiction of civil courts. 345 

Provided that do sHoh correction shall be made if 
an appeal affecting such entry is pending under sec- , 
tion 109A, or until reasonable notice has been given 
to the parties concerned to appear and be heard in 
the matter.] 

This section has been added to the Act by s. 30, Act 1, B. C. 1907. 
The Select Committee in their report on the Bill of 1906 say : 

*Tt has been pointed out to us that, under the law as it stands, the Ee ve- 
nue Officer has no power to correct errors in the settlement record after final 
publication, unless they are made the subject of a dispute under section 106 . 
In the millions of entries which find place in a settlement record, some 
clerical errors are bound to creep in, and it seems desirable to have a cheap 
and ready means of correcting them. We propose therefore that any 
Revenue Officer specially empowered in this behalf by the Local Government 
should be able to correct bona fidt mistakes, after giving due notice to all the 
parties concerned.** 

109. Subject to the provisions of section 109A a 
Civil Court shall not entertain any appli- 

Bar to juris- 

diction of Civil cation or suit concerning any matter 
which is or has already been the subject 
of an application made or suit instituted under section 
105, section 106, section 107 or section 108. [suit 
instituted or proceedings taken under sections 105 
to 108 (both inclusive).] 

The words, figures and brackets within heavy biackets at the end of 
the section have by s. 31, Act I, B.C. 1907 been substituted for the words 
mnd figures “ or suit instituted under section 105, section 106, section 107, 
or section ro8.” The Select Committee in their report on the Bill of 1906 
say:— ‘‘An amendment of section 109 has been rendered necessary 
owing to the new section 105 A, which it is proposed to insert in the Bill. 
The words “ suit ” and “ application ** do not cover all questions which 
may arise in the course of proceedings for the settlement of suits.” 

This section supplements the provisions of sec, 107. It makes it 
clear that where a settlement of land revenue is not being or is not 
about to be made, if applications or*suits have been made of instituted 
under this part of the Chapter, the Civil Courts cannot entertain any 
applications or suits relating to the same matter. 
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But this will not prevent their entertaining a suit in which persons 
recorded as tenants in a record-of-rights are sued as trespassers for 
possession and mesne profits {Trailokyanaih Basu v. Macleod, 28 
Calc., 28) 

Limitation. — The period of limitation for such a suit is either i 
year under art. 14, Sch. II, of the Limitation Act or 6 years under art. 
120 and a tenant after the expiry of the period of limitation cannot 
bring a suit for the alteration of his rent under the guise of a suit for 
the amendment of a certificate under the Public Demands Recovery Act 
{Ashutosh Nath Rai v. AbiUiI^ 28 Calc, 676). Art. 14 of Sch. II of the 
Limitation Act does not apply to such a suit (Aj^in Hindh Upadhya v. 
Mohan Bikram Sha^ 30 Calc., 27 : Ram Ghulam Sin<>h v. Bishnu Prakash 
Narain Singh^ 1 1 C. W. N , 48). 

109A. {]) Tho Local Governineot shall appoint 
Appeals from <^116 more persons to be a Special 
Kevinuo'’%)ffi- Judgo or Special Judges for the pur- 
pose of hearing apjieals from the deci- 
sions of Revenue Officers under [sections 105 to 108 
(both inclusive). 

(2) An appeal shall lie to the Special J udge from 

the decisions of a Revenue Officer under [sections 105 
to 108] [A] (both inclusive), and the provisions of the 
X.,,. Code of Civil Procedure relating to 

Ai V of 1882 . ^ 

appeals shall, as nearly as may be, apply 

to all such appeals. 

(3) Subject to the provisions of Chapter XLII of, 
of the Code of Civil Procedure, an appeal shall lie to 
the High Court from the decision of a Special Judge 
in any case under [this section (not being a decision 
settling a rent) ] as if he were a Court subordinate to 
the High Court within tho meaning of tho first sec- 
tion of that Chapter : 

Provided that, if in a second appeal the High 
Court alters the decision of the Special .Judge in re- 
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spect of any of the particulars with reference to which 
the rent of any tenure or holding has been settled, the 
Court may settle a new rent for the tenure or holding, 
but in so doing shall be guided by the rents of the 
other tenures or holdings of the same class comprised 
in the same record as ascertained under section 102 
[or settled under section 105 or section 108]. 

This section does not differ materially from section io8 of the former 
Chap, X. The words in light brackets have been added by Act III, B. C., 
of 189B, hut make only verbal alterations in the terms of the section. 
The letter A in heavy brackets after the figures io8 in sub-section (2) has 
been inserted by s. 32, Act I 1 ). C. 1907, as a consequential amendment. 
The Select Committee in their report say ; 

“ The addition to this clause allows an appeal to the Special Judge against 
an order of a Revenue-Officer correcting an error in the settlement record 
under section 108 A, which wo propose to insert in the Act. It is not likely 
that the right of appeal will often ho exorcised in such cases, but it seems 
advisable to provide some safeguard against a possible improper use of hie 
powers by the Re venue- 0 Ifi cor.” 

First appeal. — There is no appeal to the Special Judge from an 
order of a Settlement Officer finding that the standard of measurement 
to be used in measuring the lands of a village is a pole of 7 feet 9 inches 
{Narahari Jana v. Hari Charafi Paramanik^ 26 Calc., 556). There 
vould seem to be no appeal from an order of a Settlement Officer dis- 
posing of an “objection ” under sec. 105 of the former Chap. X, as his 
order under that section is not a “ decision ” within the meaning of 
sec. 108 (2). 

There is no appeal from an order of remand by a Special Judge 
{Mathur Chandra Masumdar v. Tara Sankar Gkosh^ 7 C. W. N , 440). 

Second appeals. — Under the former Chapter X it has been held 
that no second appeal lies against, nor can the High Court interfere 
under sec. 622 of the Civil Procedure Code with, the order of a Special 
Judge in regard to the settlement of rents {Shewbarat Kocr v. Nirpat 
Rai\ 16 Calc., 596 ; Kirat Narain v. PaUikdhan Patidey^ 17 Calc., 326 ; 
Achha Mian v. Diir^a Charan Lahn^ 25 Calc., 146 ; 2 C. W. N., 137). 
No second appeal relating to such a matter will lie under the terms of 
the present section. {Ram Bishen Raut Rajaraniy 33 Calc., 832). The 
words “a decision settling a rent” in section 109A of the Bengal Tenancy 
Act do not mean and include any decision upon the question what is or 
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what ought to be the rent. They mean only a decision settling a fair and 
equitable rent in place of the existing rent, and the words do ^not include 
a decison determining what the existing rent is. 

A second appeal lies to the High Court, from a decision of a Special 
Judge reversing or affirming the decision of a Settlement Officer, who 
decided under section 106 of the Bengal Tenancy Act what was the rent 
payable by the plaintiff, it not being “a decision settling a rent within 
the meaning of section xoqA of the Bengal Tenancy Act. {Ramani 
Prasad Narain v. Adaiya Gossain, 31 Calc., 380). 

But the contrary was held in a subsequent case in which it was laid 
down that the words “ not being a decision settling a rent refer not only 
to a decision by which existing rents are varied, but also to one by which 
existing rents are maintained. When, therefore, a Special Judge on 
appeal from a decision of a Settlement Officer on an application by a 
landlord under sec, 105 (i) decided that no case had been made out for 
an enhancement of rent ; held^ that this is a decision “ settling a rent,” 
and consequently no second appeal lies {Rameswar Singh v. Bhaneswar 
Jha, 4 C. L. J., 138 ; 33 Calc., 837). 

It was also held under the former Chap. X, that no second appeal 
lay from an order of a Special Judge dismissing an appeal on the ground 
that there was no appeal to him in a case of a boundary dispute which 
had been tried and decided by a Settlement Officer acting as a Survey 
Officer under Part V of the Bengal Survey Act, V, B. C., of 1875 {^^shad 
Alt Chaudhri v. Kanta Prasad Hazari^ 2t Calc., 935). But a second 
appeal lies from the decision of a Special Judge on questions with regard 
to the prevailing standard of measurement, area of lands in the posses- 
sion of tenants and the liability of tenants to pay rent on account of any 
excess land {^Mathura Mohan Lahiri v. U^na Sundari Debi^ 25 Calc., 34). 
The rule laid down in this case cannot apply when there has been no 
measurement, when the Settlement Officer has done nothing but settle 
the length of the measure to be used in measuring the lands of the 
village, and when the order of the Special Judge is only to the effect that 
no appeal lay to him from this order of the Settlement Officer {Narahari 
Jana v. Hart Charan Paramanik, 26 Calc., 556). 

In Dengu Kazi v. Nobin Kissori Chaudhrani^ (24 Calc., 462 ; 1 
C. W. N., 294) it has been laid down that, whenever under the former 
Chap. X “a dispute” arises, whether befor e or after the publication of the 
draft record, as to the correctness of an entry which the Revenue Officer 
proposes to make or has made in the record that he is preparing, his 
decision of such a dispute is a decision in a proceeding under sec. 106, 
and a second appeal from the decision of the Special Judge in appeal 
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from such a decision lies to the High Court under sec. io8 (3). When 
the decision of the Judge does not settle a fair and equitable rent, but 
merely proceeds on the ground that there was no excess land, and there- 
fore no rent to be settled, a second appeal lies {Rajkumar Pmtap Sahay 
V. Ram Lai Singh^ 5 C. L. J., 538). A second appeal lies in a proceed-' 
ing under s. 106. No second appeal lies in a proceeding under s. 105. 
If, however, such matters are not kept separate, a second appeal is main- 
tainable in respect of the matters coining under s. 106 (Kali Kishore Pal 
V. Gopi Mohan Rai^ 5 C. L. J., 34»). 

Court-fee duty on second appeals.—In Petu Ghorai Ram 
Khelaivan Lai, (18 Calc , 667), is was decided that the Court-fee payable 
on a memorandum of appeal presented to the High Court under sec. 
loS, sub-sec, (3) was Rs. 10, as prescribed by art. 17, clause vi of 
Schedule II of the Court-Fees Act. But in the Full Bench case of 
Upadhya Thakur v, Persidk Sin^h, (23 Calc., 723) this decision was set 
aside and it was held that the proceedings in a case of settlement of rents 
did not constitute a suit, and that the Couit-fee duty was only 8 as under 
art. 1, clause (R), para 2, Sched. II of the Court-Fees Act (VII of 1870). 

High Court’s powers of revision under Court’s Charter.— 
In upadhya Thakur v. Persidh Sinyh, (23 Calc., 723) it was ruled that 
the Court of a Special Judge is a Court subordinate to the High Court, 
and that, therefore, the High Court has power to inteifere under sec. 15 
of the Court’s Charter with his orders in cases in which no second 
appeal lies. 

l^art IV. — Supplemental Proinsions. 

[109B. {1) In fmiaing a record-of-rights, and in 
„ deciding dispute.s, under this Chapter, 
iiuo-officer to the Re veiiUG- officer shall give effect to 

give effect to i i' i ^ 

agreement or any lawful agreement or compromise 
compromise. qj, entered into by any landlord 

and his tenant, 

but he shall not give elFect to any agreement or 
compromise the terms of which, if they were em- 
bodied in a contract, could not be enforced under 
this Act. 

{2) Where any agreement or conipromise ‘ has 
been made for the purpose of settling a dispute as to 



3SO BENCJAL tenancy act. [Chaf. X. 

the rent payable, the Revenue- officer shall, in order 
to ascertain whether the effect of such agreement or 
compromise would be to enhance the rent in a 
manner, or to an extent, not allowed by section 29 in 
the case of a contract, record evidence as to the rent 
which was legally payable immediately before the 
period in respect of which the dispute arose. 

(.5) Where the terms of any agreement or com- 
promise' are such as might unfairly or inequitably 
affect the rights of third parties, the Revenue-officer 
shall not give effect to such agreement or compro- 
mise, unless and until he is sati-sfied by evidence that 
the statements made by the parties thereto are 
correct. 

lUusiration,-'A^ a proprietor, agrees that liis tenant, shall be 
recorded as an occup.mcy-raiyat ; this affects the rights of the tenants 
of Bn The Kevenue-Officer must, under sub-section (j), inquire whether 
B is a tenure-holder or a raiyat, as defined in section 5. If he finds on 
the evidence that B is a raiyat, he may give effect to the agreement, but 
shall not do so if he finds that B is a tcnure-holdei J. 

Added to the Act by s. 33, Act I, B. C. 1907. 

This is one of the most debated clauses of the Bill of 1906. It was 
at first proposed to provide that it should not be compulsory for Revenue 
Officers in proceedings under Chapter X to give effect to illegal and 
unfair or inequitable compromises and to make it obligatory on them to 
disregard compromises which contravene the provisions of section 29. 
The Select Committee in their report say ; 

“ We have made considerable modifications mainly iii consequence of the 
criticisms which have been directed against the words “ unfair and inequit- 
able,” whicli were used in the clause as originally drafted. It has been 
represented, we think rightly, that such words are too vague to afford any 
proper guidance to the Courts and Revenue Officers dealing with agreements 
or compromises. We consider that it will b'> best to provide specifically that 
no effect shall be given to any provisions, embodied in a compromise or agree- 
ment filed before a Court or Revenue Officer, which, if embodied in a con- 
tract between landlord and tenant, could not be enforced under the Act. 
We further consider it desirable to provide for the case of agreements or 
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compromises, purporting to be made in settlement of a dispute, or affecting 
the rights of third parties.” 

[ 1090 . (/) Notwithstanding anything contained 
Power of He- section 109B, if, in any case, while 
S'raa/on record is being prepared, the land- 

agreement. tenant agree as to the rent 

which shall be recorded as payable for the tenure or 
holding, a Revenue-officer speciallj^ empowered in 
this behalf by the Local Government may, if he is 
satisfied that the rent agreed upon is fair and equit- 
able, but not otherwise, settle such rent as a fair and 
equitable rent, although the terms of the agreement 
are such that, if they were embodied in a contract, 
they could not be enforced under this Act ; and the 
provisions of section 113 shall apply~ to a rent so 
settled. 

(2) A landlord or tenant may appeal to the 
Special Judge a])poin ted under section I09A on the 
the ground that the rent settled by the Revenue- 
officer, under sub-section (/), as a fair and equitable 
rent, was not agreed to by such landlord or tenant, 
and on no other ground. 

(3) The Board of Revenue may, on application 
made, or of its own motion in proceedings under- 
taken, within one year from the date of the order, 
under sub-section (7), settling a rent as a fair and 
equitable rent, direct the revision of the rent so 
settled : 

Provided that no such direction shall be made 
until reasonable notice has been given to the parties 
concerned to appear and be Jieard in the matter.] 

Added to the Act by s. 33, Act I, B. C,, 1907. 
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The Sclejpt Committee on the Bill of 1906 with reference to this sec- 
tion observe : 

** While the majority of its consider it essential that the Revenue OMoer 
should nob bo compelled to give effect to provisions in an agreement or com* 
promise, whicii could nob bo enforced if embodied in a contract, we consider 
that some discretion should be allowed in dealing with rents, which, though 
technically illegal, are suoh as might be settled as fair and equitable. We 
understand that at present officers of the Settlement Department are allowed, 
with thq sanction of the Board of Revenue, to disregard technical illegalities 
in respect of rents, which though they contravene the provisions of sectipn 
29 are fair and equitable and are agreed to by the landlord and tenant. It 
is clearljli inadvisable that in such cases, the parties should be forced into 
litigation I'egarding rents, which, though technically illegal, would be settled 
as fair and equitable by any Court, and wc consider it desirable to regularise 
the present practice. Wc therefore propose that where, in the course of the 
framing of the record, the parties agree upoo a rent, a P».evenne-Officer 
specially empowered in this behalf by the tiocal Governtnont Jnpy, if he finds 
such rout to bo fair and equitable, settle it as such, even though it may not 
be the rent legally payable. We provide for an appeal to the Special Judge 
on the ground that the parties did not agree to such a rent, and we also 
propose to give the Board of Revenue power to icvise any rent settled under 
the section within on© year of the date of the order settling the rent. We 
believe that the section as drafted will be us^dul as saving the parties from 
unnecessary litigation in regard to rents, by giving the Re venue- Officer power, 
under certain safeguards, to settle a rent, to which the only objecLion which 
can bo taken, is that, if fixed by a contract, it could nob legally bo recovered. 
A Revenue-Officer in framing the rocord usually has opportunities of judging 
of the fairness and equity of the rents claimed and admitted, and it is not 
necessary in all cases to confine him to the record of the rent legally payable." 

[109D. A note of all rents settled and of all' 
Note of deoi- decisions of disputes, on revision or 
sions ou record, appeal Under scction 108, section 109A, 

or sub-section {2) or sub-section (3) of section 109C, 
shall be mad© in the record-of-rights finally published 
under sub-section (2) of section 103 A, and such note 
shall be considered as part of the record,] 

Added to the Act by s. 33, Act I, B. C., rgoy. 

Regarding this section the following appears in the Notes on Clauses 
of the Bill of 1906 : 
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** This clause is intended to rectify what was apparently an oversight 
in the Amendment Act of 1898. Under section 107, (2), the Revenue Officer 
is required to make in the reoord-of-rights a note of all rents settled under 
section 105 and of all decisions of disputes under section 106, and this note is 
declared to be a part of the record. There is no corresponding provision as 
to the entry of orders passed regarding such rents or disputes, on revision 
under section 108, or on appeal under section 109A. It is clearly advisable 
that a note of such revisional or appellate orders should be made in the 
record, in order to make the record complete. The clause provides for this 
being done. As appeals are frequently not decided till after the Settlement 
Officer has left the district, the proposed section abstains from prescribing 
by what officer the note of the revisional or appellate decision shall be made. 
The Government or the Board of Revenue will have power to prescribe this 
by rules made under the Act or by executive order.” 

110 . When a rent is settled by a Revenue 
Officer under this Chapter, it shall take 
sotued effect from the beginning of the agricul- 
lenitakcscffect year noxt after the date of the 

decision fixing the rent or (if a settlement of land- 
revenue is being or is about to be made) the date of 
final publication of the Settlement Rent Roll : 

Provided as follows ; — 

(а) if the land is compri.sed in *an area, estate or 

tenure in respect of which a settlement of 
land-reveime is being or is about to be 
made, the rent settled shall, subject to the 
provisions of sections 191 and 192, take 
effect from the expiration of the period of 
the current settlement, or from such other 
date after the expiration of that period as 
may be fixed by the Revenue Officer ; 

(б) if the land is not comprised in an area, estate 

or tenure as aforesaid, and if the existing 
rent has been fixed by a Qh^tract bioding 
between the parties for an un expired term 


23 
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of years, the rent settled shall take effect 
from the expiration of that term, or from 
such other date after the expiration of that 
term as may be fixed by the Revenue 
Officer. 

The first clause of this section is founded on sec. i lo of Chap. X, as 
it originally stood. The provisos are taken with slight modifications 
from s. 2, Act V, B. C., of 1894, now repealed With reference to these 
provisos, in the Statement of Objects and Reasons for the Bill, para 26, 
it is said : — 


*‘The justice and expediency of these provisos will be manifest. When a 
general settlement of rents is being made in a private estate, if the existing 
rent of particular tenarits was settled by contract legally binding on the 
parties, the term of which has to run for a few years, there is no reason 
why a fair rent should not be settled for such tenants, while the 
B>eveuuo Officer is on the spot, on the applioatioii of the parties, 
to take effect from the expiration of the term, or from a later date fixed 
by the Revenue Officer. Tlie same remark applies to settlement of 
rents for purposes of settlement of revenue. The existing rents having 
been ordinarily fixed for the period of settlement of revenue, there is 
no reason why they should be altered during the currency of that period, 
though proceedings for the preparation of a record-of-rights and the settle- 
ment of rents may have *0 bo undertaken, for the purposes of sobtlement of 
revenue, a few years in advance of the expiration of the term of the current 
settlement of revenue.’’ 


111. When an order has been made under sec- 


Stay of proceed- 
ings in Civil 
Court during 
preparation of 
reoord-of-rights. 


tiou 101, directing the preparation of a 
reeord-of-rights, then, subject to the 
provisions of section 104H, a Civil 
Court shall not, — 


(а) where a settlement of land-revenue is being or 

is about to be made — until after the final 
publication of the record-of-rights, and 

(б) where ft settlement of land-revenue is not 

being made or is not about to be made — 
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until three months after the final publica- 
, tion of the record-of rights, 

entertain [any application made under section 
158, or] any suit or application for the alteration of 
the rent or the determination of the status of any 
tenant in the-area to which the record-of-rights applies. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhum (Not, Feb. 9th, 1903) but the words “subject to the provisions of 
section 104H*’ have been omitted. The words in heavy brackets were 
inserted by s. 34, Act I, B. C., 1907. 

Effect of this section. — This section is practically the same, as 
sub-section (i) of section irr, as originally framed. The jurisdiction of 
the Civil Court is not ousted in cases of other classes than those referred 
to in this section ; so that when a tenant has agreed to pay additional 
rent at a stipulated rate for excess land found on measurement to be in 
his possession, a suit for arrears at this rate is not barred under the 
provisions of this section ; for such a suit is not a suit for alteration of 
the rent but one for arrears of rent, and it does not become a suit for 
alteration of rent merely because subsequently to the accrual of the 
arrears there have been settlement proceedings, and land measured in 
connection therewith {Ramjnn Ali v. Amjad Aliy 20 Calc., 903). But 
this section does not give the Civil Courts power to interfere, save as pro- 
vided in sec. 104 H, in regard to rents settled under Part II or under 
sec. 105, Part III, of this Chapter, or in matters which have already 
formed the subject of “dispute” between the parties (sec. ro6), and with 
regard to which the Revenue Officer’s decision are final (secs. J07 and 
109). 

This section does not bf^r a suit brought against persons recorded as 
tenants in the record-of-rights, when they are sued as trespassers for pos- 
session and mesne profits. What is barred by s. in is the entertain- 
ment by a Civil Court of any suit or application for the determination 
of the status of any tenant in the area to which the record-of-rights 
applies until three months after the final publication of the record-of- 
rights {Trailokhyo Nath Basu v. Macleody 28 Calc., 28 ; Rajaram Singh 
V. Shea Prasad Raiy 3 C, L. J., 63 n). See also Hanuman /ha v. Rantes- 
hwar Singhy (10 C. W. N., cclxviii). 

Where the plaintiff alleges that the defendant took land from him 
agreeing to pay a fair rent therefor, but failed to come to any arrange- 
ment, the plaintiff can sue in the Civil Court for determination of the fair 
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rent. There is nothing in the Bengal Tenancy Act to bar the trial of 
such a suit {Durgadas Rakkit v. Madhab Chandra Palmal^ i C. L. J., 
78«). 

Change made by Act I, B. C., of 190T.— With regard to the 
calteration in the section made by 34, Act I, B. C., 1907, the Select 
Committee in their report on the Bill say : 

“We have inserted this clause in order to prevent an inquiry by a Civil 
Court into questions of rent and status simultaneously with the preparation of 
a record-of-rights by a Revenue-Oflicer, It seems to us to be inadvisable that 
two authorities should bo engaged in the same inquiry at the same time.” 


IIIA. 


Limitation of 
jurisdiction of 
Civil Courts iu 
matters, other 
than rent, relat- 
ing to record- 
of-rights. 


No suit sliall be brought in any Civil 
Court iu respect of any order directing 
the preparation of a record-of-rights 
under this Chapter, or in respect of the 
framing, publication, signing or attesta- 
tion of such a record or of any part of it, 


or, save as provided in section 104H, for the altera- 


tion of any entry in such a record of a rent settled 


under sections 104 A to 104P : 


Provided that any person who is dissatisfied with 
any entry in, or omission from, a record-of rights 
framed in pursuance of an order made under section 
101, sub-section (2), clause (d), which concerns a right 
of which he is in possession, may institute a suit for 
I of 1877 declaration of his right under Chap- 
ter VI of the Specific Relief Act, 1877. 

Extended to the Chota Nagpur Division, except the district of Man- 
bhurn (Not, Feb. 9th, 1903), but the words “or, save as provided in section 
'I04H, for the alteration of any entry in such a record of a rent settled 
under sections 104A to 104F,” and the words in the proviso “ framed in 
pursuance of an order made under section loi, sub-section (2), clause {d^ 
have been omitted. 


Clause I of this section is taken from sec. 158 (2), clauses iv to vi, 
of the Punjab Land Revenue Act, (XVII of 1887). The proviso is 
founded on sec. 45 of the same Act. 
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The first part of sec. 1 1 1 A prohibits suits which seek to take undue ad- 
vantage of mere technical defects in the procedure leading up to or 
involved in settlement proceedings. The section further prohibits the 
alteration of rent onoe settled except to the extent allowed by sec. I04H, 
j^nd the proviso in virtue of which suits of a declaratory nature may 
be brought, cannot be read as prohibiting suits for the recovery of 
arrears of rent {Nasarulla Mia v. Amiruddi^ 3 C. L. J,, 133). See also 
Ram Ghulain Singh v. Rishu Prakask Narain Singh^ (ii C. W» N., 48). 

[lllB. ( 1 ) Where a record of-rights has been 

^ prepared and finally published in respect 

in which cor- of the land in any area in which a settle- 

tain issues arise. r* i i • 1 • i 

merit of land revenue is not being made, 
or is not about to be made, no application or suit 
affecting such land or any tenant thereof shall, within 
three months from the date of the certificate of final 
publication of such record-of-rights, be made or insti-' 
tuted in any Civil Court for the decision of any of 
the following issues, namely : — 

(rt) whether the land is oi’ is not liable to the 
payment of rent ; 

(6) whether the relation of landlord and tenant 
exists ; 

(c) whether the land is part of a particular 

estate or tenancy ; or 

(d) whether there is any special condition or 

incident of the tenancy, or whether any 
right-of-way or other easement attaches 
to the land 

(2) If, before the final publication of the record- 
of-rights in such area, a suit involving the decision of 
any of the issues mentioned in sub-section (1) has 
been instituted in a Civil Court, the Revenue-oflScer 
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shall not @nteii;aia any suit under seutioii 106 involv- 
ing the decision of the same issue. 

(3) Where, in the course of settling fair rents 
under section 105, the Revenue-officer finds tliatt 
by reason of a suit for the decision of any of the 
issues mentioned in sub-section (l) having been insti- 
tuted in a Civil Court before the final publication of 
the record-of-rights or before a Revenue officer under 
section 106, he is unable to settle a fair rent until 
such issue is decided, the Revenue-officer shall stay 
the proceedings, for the settlement of a fair rent 
pending a final decision on the issue. 

And, after the issue has been finally decided, he 
•shall settle a fair rent, as if the record-of-rights had 
been framed in accordance with such decision. 

(4) Where the making of an application or insti- 
tution of a suit has been delayed owing to the opera- 
tion of sub-section (1), the period of three months 
therein mentioned sliall be excluded in computing the 
period of limitation prescribed for such suit or appli- 
cation.] 

This section was introduced into the Act by sec. 35, Act I., 13 . C , 1907. 
Its object was to meet certain practical difficulties which *had arisen 
owing to suits regarding the same subject matter being filed simultane- 
ously in the Civil Courts and before the settlement authorities. The 
Honourable Habu Jogendra Nath Mukharji in explaining the section 
in Council spoke as follows ,* 

“It is necessary to explain the reasons which necessitated this amendment, 
and some slight history as regards the process of framing records is necessary 
to be placed before Hon*ble Members. Those Hou*ble Members who are not 
very familiar with the proceedings under Chapter X of the Bengal Tenancy Act, 
in a permanently-settled area, do not probably know that there are several 
Stages through which the reoord-of-rights is taken. The first stage is the 
demarcation of the Iwundary of villages; then comes the stage when officers of 
subordinate rank fill in different columns tentatively, ahd tilbn the next year 
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the attestation stage comes, that is, att offioer of eapenar rank verified Mte 
entries in the reootrd>of‘righta and decides any matter neoeelltTy for him tji> 
decide in order to retain the reoord as far as possible at that stage in a correct 
way ; then the preliminary publication of records takes place, and after that 
objections are invifced and considered by the Settlement Officers. After the 
decision of objections under section 103 A of. the Bengal Tenancy Act, the 
final record is framed and published and very often at this stwige, when a 
person who has preferred an objection in respect of nn entry in the record- 
of-rights, finds that his objection has been lost, he files a suit in the 
Civil Court. 

'*When the final publication takes place, the zamindary or rather anybody 
who has benefited by the record, comes in and files an application under 
section 105 for settlement of a fair rent, and generally it is the zdmindar who 
does so. When an application like that in put in, various questions are 
raised by the party against whom that application in preferred; the objections 
may be on the ground that the man who has boon entered as a tenant is not 
really the tenant, that he holds his land rent-free or it may be that the status 
which has been recorded has not been correctly recordetl, that is, that he is 
not a tenure- holder but a raiyat and so forth, 

^^Kection 105A, which has been accepted by Hon’ble Meml^^ers to-day, 
provides for contingencies of settling fair rents under section 105 ; because 
unless and until those questions are decided a Bovenue-Ofiicer cannot settle 
a fair rent, for it may be that thedand is really rent-free, not rent-paying. 
In such a case, it will be a pure waste of time for a Hoveniie-Officor to settle 
a fair rent and then to unsettle it, after it is decided that the land is not 
rent-paying. The whole of his labour is lost in that case. I need not go 
into the history of this section 105A, which has been accepted to-day; it will 
sufilcefor me to say that, if that section had nob been adopted, matters would 
have been made considerably difficult. That is one stage of the case. 

**The tenant, it may be, after an application under section 10.5 has been 
filed— this has to be filed within two mouths after the date of certificate of 
filial publication — and before he gets a summons in the case or before he is 
called upon to appear and put in his written statement, may go to the Civil 
Court or to the Revenue Court under section 106 and file a suit. Provision 
has been made covering this contingency, and the freedom of choice of tho 
plaintifi^ as to the venue of thoir suits at this stage has been left untouched. O 
There is, however, no provision in the Bengal Tenancy Act providing against 
a ooiitingenoy like the one contemplated by this new section illB. 

**I have already submitted that, before final publication of the record 
and after the decision of an objection under section I03A, a person may go 
to the Civil Court and file a suit. But what is the Settlement Oflfioer, under 
these circumstances, to do, for instance, when there is an application under 


(1) i. e., the provisos added to sections lQ^A and 106 by Act I, B. C., of 1907. 
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Beotion 105 pending before him ? Up to this time, parallel casoB have been going 
on Bimultanaouity in the Civil Court o6 well as in the Bettlement department. 
The Re venue -Officer may now sonictimeB say that he had the first seisin of 
the case, and the Civil Court therefore has no jurisdiction to try the issues 
that have arisen before him at that time ; the Civil Court saying, on th^ 
other hand, we are a Civil Court and there is no authority by which we 
can be divested of jurisdiction. In this way, considerable difficulty has ensued, 
and the difficulty has been expierioiiccd not only by the landlord but by the 
raiyat as well. In order to prevent this double mode of procedure, this 
section lllB has been proposed. 

“ Three months after the final publication of the record, I may repeat, 
is the period during which a person can file a suii under section 100 of the 
Bengal Tenancy Act ; so that by the provision contained in tlie proposed 
section lllB, time is given to a party to elect whether ho should go to the 
Civjl Court or to the Revenue Court as plaintifl. The issues covered by this 
section are the following, namely : — Whether the land is or is nob liable to 
payment of rent ; whether tlio relation of landlord and tenant exists ; 
whether the land is part of a particular estate or tenancy, and whether 
there is any special condition or incident of or whether a right of 
way or easement attaches to the land comprising tlie tonanoy ? Now, these 
are questions which very generally crop up in connection with the decision 
of oases under section 1(15, and it may bo questioned why is it that the word- 
ing of this section is somewhat dideronb from the w’ording of section 105A ; 
as it will be seen that there arc four classes of issues contemplated by this 
section lllB, whereas there arc more than four clas.ses of issues contemplated 
by section I(J5A? Evidently, it was intended that the nature of the questions 
or issues intended to bo dealt with should be the same in both these sections. 

“ It will bo remembered, however, that section 105A was worded with 
reference to the record as finally framed, and because the consideration of 
any issue mentioned in section 105 A has to proceed upon the record as 
framed. Therefore, the wording of section 105 A is slightly different from 
the wording of section lllB, so far as tiie classes of issues mentioned in 
each of these sections is concerned ; but it woll be seen that practically every 
question that comes up in section 105A conies also in section lllB, when 
coupled with section 111, which forma a complement to it. The wording 
is different, because of the fact that the wording of oiio section is directed 
to the record i^elf ; whereas the other is independent of any such basis. 
I, therefore, submit that the matter of section lllB, together with that of 
section 111 and the matter of section lUoA, aro practically identical in point 
of the questions which they are intended to cover. Then we go on to the 
Becond clause : — 

‘If, before the final publication of the rocord-of-rights in such area, a 
suit for the decision of any of the issues mentioned in sub-section (Iji has 
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been inetituted in a Civil Court, the Revenue-officer shall not entertain any 
suit under section 106 involving the decision of the same issue'.’ 

** This is a matter, the principle of which has already been accepted by 
the acceptance of the two amendments adopted by the Council, in the shape 
of the #wo provisos added to sections 105A and 106 ; and it is only with 
a view to prevent simultaneous suits in a Civil Court, and before the section 
106 Officer, that this clause (2) is proposed. 

The third clause where, in the course of settling fair rents under section 
105, the Revenue-Officer finds that, by reason of a suit involving the decision 
of any of the issues mentioned in sub-section (1) having been instituted in 
a Civil Court, before the final publication of the record of -rights or before a 
Revenue-Officer under section 106, he is unable to settle a fair rent until 
such issue is decided, the Revenue-Officer shall stay the proceedings for the 
settlement of a fair rent, pending a final decision on the issue ; and, after 
the issue has been finally decided, ha shall settle a fair rent as if the roeord- 
of-rights had been framed in accordance with such decision. This is in 
exact consonance with existing practice. Whore there is a parallel suit 
before the Civil Court the Revenue-Officer while proceeding under section 
105 or 106 is at sea and he does not know which way to turn ; and this clause 
lays down the procoduic for him. 

“The last clause (4), where the making of an application or the institu- 
tion of a suit has been delayed owing to the operation of sub section (1), the 
period of three months therein mentioned shall be excluded in computing 
the period of limitation proscribed for such suit or application. 

“This is a necessary clause ; because when a plaintiff is slopped from 
filing a civil suit, it may be he loses his right to bring a suit in the Civil Court 
upon the expiry of the period of three months during which such suits are stop- 
ped. 1 have already subruittod to the Council that the reason why the filing 
of civil suits is forbidden for three months after the final publication of 
records, is, to give time for election to the party concerned, and therefore it 
is right and proper that the period of limitation should operate in his favour 
during this period of three months. That is the object of clause (4). 

“ I think I have now briefly explained the object of section IIJB, and I 
hope Hon’ble Membora will agree with me in thinking that this is a very 
necessary section, ^Ireat difficulties have been experienced for want of a 
definite procediite w'hich would control parallel suits or stop parallel suits 
in the settlement and the Civil Courts, and the proposed section 11 IB is 
calculated to give relief not only to the officers of Government ooneorned 
but to the general body of both landlords and tenants. With these words 
I recommend this section.” 

In answer to an objection that the section did not provide for a suit 
instituted in the Civil Court after the expiry of three months from the date 
of the certificat#of final publication but before the decision of a similar 
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suit instituted under section 106, the Hon’ble Babu Jogendra Nath 
Mukharji pointed out* that this vsras alrei^dy cov^ered by section 109, 
under which the Civil Court is debarred f^om entertaining any suit con- 
cerning any matter which is or has already been the subject of a suit 
instituted under section 106. ♦ 

112. (1) The Local Government, with th6 pre- 

Power to au- vious sanction of the Governor-General 

thoriae ppcwial • ri *1 l • x* c i j. 

Bettiement in iH vJouTicil, may, OH oeiiig satishecl that 
special oases. exercise of the powers hereinafter 

mentioned is necessary in the interests of public order 
or of the local welfare ; invest a Revenue officer, act- 
ing under this Chapter, [or that any landlord is de- 
manding rents which have been illegally enhanced 
above those entered as payable in a record-of-rights 
prepared under this Chapter, invest a Revenue -officer] 
with the following powers or either of them, name- 
ly 

(а) power to settle all rents ; 

(б) power, when settling rents, to reduce rents if, 

in the opinion of the officer, the mainten- 
ance of existing rents would on any ground, 
whether specified in this Act or not, be un- 
fair or inequitable. 

(2) The powers given under this section may be 
made exerciseable within a specified area either 
generally or with reference to specified cases or classes 
of cases. 

[(2a) A settlement of rents under this section 
shall be made in the inaaner provided by sections 
104 to 104j iboth inclusive). ] 

(8) When the Local Government takea any 
action under this section, the settiSment-recorll 
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prepared by the Revenue Officer shall not take effect 
until it has been finally confirmed by the Governor- 
General in Council, [and the revision, by direction 
of the Board of Revenue under sub-section ( 2 ) of sec- 
tion 104G, of a record- of rights, or any portion of a 
record-of-rights, prepared under this section, shall be 
subject to a like confirmation by the Governor 
General in Council.] 

The words and sub-section in brackets have been added by s. 36, 
Act I, B. C., 1907. The words in brackets in sub-section (1) have been 
substituted for the words “ invest a Revenue Officer acting under this 
Chapter.” 

Object of this section — This section provides a special proce- 
dure intended to be resorted to only in exceptional circumstances in 
which the operation of the ordinary law is likely to prove insufficient. 
Sir Steuart Bayley in introducing the Bill into Council explained that 
this section was intended to take the place of Sir R. Temple’s Agrarian 
Outrage Act (VI, B, C., of 1876), which had effect for only three years. 
“ It seems desirable,” Sir Steuart Bayley added, “ that, dh exceptional 
cases, in which it may be necessary to have recourse to this procedure, 
the Government should have the power of going to the root of the dis- 
pute, and should be able to put the whole relations of landlord and 
tenant on a stable footing for a reasonable period.” 

Object of alterations made by Act I, B. 0., 1907. In the 
Notes on Clauses in the Bill of 1906, it was said : 

‘^Thia clause is intended to give effect to one of the main objects of the Bill, 
vis.t to enable Government to take steps to reduce rents, in cases where 
these have been illegally enhanced, so as to be oppressive to the cultivators 
of the soil. It is possible that the Govornment has power to take such ac- 
tion under section 112, as it stands at present, but that section was incor- 
porated in the Tenancy Act under a guarantee that it would be used only in 
oases of agrarian disturbance. Rxperienco has shown, however, that certain 
landlords have been able to force illegal and oppressive rents on their tenant- 
ry, without creating any immediate agrarian disturbaooe. In such oases 
the Government proposes in future, to take action to reduce the excessive 
rents before any actual disturbance arises.” 

The Select Committee in their report on the Bill say 

** Though it is probable that the Local Government would bo justified in 
taking action under section 112, as it now stands, in oasee where a landlord 
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is domanding renta which havo been illegally enhanced above those entered 
as payable in a record-of-rights, we think it advisable to remove all doabts on 
the point. We consider that the change in the clause as now redrafted is a 
more convenient way of emphasizing the fact. We consider that any revision 
of the rocord'Of-rights by the Board of Revenue should be subject to confirm- 
ation by the Governor-General in Council, and have added sub-clause (3) 
accordingly.” 

The provisions of section 112 have never so far been put into force, 
one of the reasons apparently being that the section, as it stood before 
amendment contained no provision for a procedure which would render 
its working practicable. The special powers could only be conferred on 
“a Revenue Officer acting under this Chapter,” and in permanently settled 
areas, rents could only be settled under Chapter X on the application of 
landlords or tenants under section 105. It was considered unlikely that 
any such application would be made in areas to which the section might 
be applied. The amendments made enable any Revenue Officer to be 
invested with powers under the section. In settling rents, the proce- 
dure laid down in Part II of Chapter X will be followed, and the Revenue 
Officer will be able under section 104 to settle rents of his own motion for 
tenants of every class. 

113 . (1) When the rent of a tenure or holding is 

Period for Settled under this Chapter, it shall 

Ued** are' to ©XCept on the gl’OUnd of a land- 

mam unaltered, iinprovoiiieut or of a subse- 

quent alteration in the area of the tenure or holding, 
be enhanced in the case of a tenure or an occupancy 
holding [or the holding of an under-raiyat having 
occupancy rights], for fifteen years, and, in the case of 
a non-occupancy holding [or the holding of an under- 
raiyat not having occupancy rights], for five years ; 
[and no such rent shall be reduced within the periods ' 
aforesaid save on the ground of alteration in the area 
of the holding or on the ground specified in the sec- 
tion 38, clause (rt)]. 

(2) The said periods of fifteen years and five years 
shall be counted from the date [on which the rent 
settled takes effect under this Chapter]. 
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The words in brackets have been added by the Amending Act of 
1898. 

ModiflcationB in the section and reasons for them.— In 
the Statement of Objects and Reasons for Bill to amend the Tenancy 
Act, para. 27, it is said : — 

“ Section 11.3 of the Act provides that a rent settled shall not be eiihanced 
in the case of an occupancy-raiyat for 15 years, and of a non-oacupanoy raiyat 
for five years, but there is nothing to prevent its being reduced within 
these periods respectively. The intention was to fix rents for tfi© periods 
named, and it is obvious that the considerations in favour of prevent- 
ing enhancements during these petiods apply with equal force to reductions 
of rents settled. The section has been amended so as to make it clear that 
reductions of the rents settled will not be permitted during these periods 
except on the ground of diminution of area or that specified in section 38 {a) 
of the Act.” 

A further modification made by this section relates to the position 
of under-raiyats. It will be observed that the parcels of land held by 
them are now referred to as “holdings,” though in section “holding” 
is defined as a “parcel or parcels of land held by a raiyat.” Again, 
formerly under-raiyats were in no way protected from repeated enhance- 
ments of rent, that is to say, their rents could be enhanced year after 
year until the maximum allowed by sec. 48 was reached. Now, the 
same protection as regards the period which must elapse after rents have 
been settled under this Chapter before any enhancement can be made, as 
is given to raiyals, has been conferred on under-raiyats. 

114 . [(1) When the preparation of a record-of- 

rights has been directed or undertaken 
pTOceedings nn- Under this Chapter], in any case except 
der Chapter. where a Settlement of land-revenue is 

being or is about to be made, the expenses incurred 
by the Government in carrying out the provisions 
of this Chapter in any local area, [estate, tenure or 
part thereof (including expenses that may be incurred 
from time to time in the maintenance [at any time, 
whether before or after the preparation of the reoord- 
of-rights, in the maintenance, repair or restoration] 
of boundary marks and other survey marks erected 
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for the purpose of carrying out the provisionsrof this 
Chapter) ], or such part of those expenses as the Local 
Governinent may direct, shall be defrayed by the land- 
lords, tenants and occupants of land in that local area, 
estate, tenure or part in such proportions [and in such 
instalments (if any)], as the Local Government, having 
regardpio all the circumstances, may determine. 

[(2) The estimated amount of the expenses likely 
to be incurred for the maintenance, repair or restora- 
tion of boundary-marks for a period not exceeding 
fifteen years, or such part of such amount as the 
Local Government may direct, may be recovered in 
advance in the same manner as if such expenses 
had been already incurred] ; 

(3) The portion of the aforesaid expenses which 
any person [is liable to pay] shall be recoverable by 
the Government as if it were an arrear of [land-] 
revenue due [in respect of the said local area, estate, 
tenure or part]. 

[ (4) The cost of preparing copies of survey maps 
and records-of-rights under this Chapter for distribu- 
tion to landlords and tenants shall be deemed to be 
part of the expenses incurred in carr 5 dng out the 
provisions of this Chapter.] 

lExplanation.-^TYi^ word ‘tenure’ in this section includes all revenue-free 
and rent-free tenures and holdings within a local area, estate or tenure.] 

Extended to the Chota Nagpur division except the district of Man- 
bhum^i (Not., Feby. 9th, 1903) but the words “in ^ny case except where 
a settlement of land-revenue is being or is about to be made” have been,, 
omitted. 

The words in light brackets have been added by the Amending Act of 
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By section 37, Act 1 , B. C., 1907, the words ‘^by the ^Government” in 
sub-section (i) have been repealed ; the words in heavy brackets “at any 
time whether before or after the preparation of the rccord-of-rights, in the 
maintenance, repair or restoration” have been substituted for the words 
“from time to time in the maintenance after the word “proportions” the 
words and brackets “and in such instalments (if any)” in sub-section 
(i) have been inserted ; the present sub-section (2) has been renumbered 
(3) ; and sub-section (4) has been added. 

Reasons for modifications made by Act III, B. 0 , 1898.— 
In the Statement of Objects and Reasons of the Rill to amend the 
Tenancy Act, para. 28, it is said : — 

“A somewhat important change in this section is proposed. As the 
section now stands, the proportion of the cost of a survey and record-of-rights 
to be defrayed by each individual landlord or tenant must be recovered from 
him as an arrear of land-revenue under the Public Demands Recovery Act. 
It is practically impossible to carry out the provisions of the section as it 
stands, lii Behar, where there are small estates and a great number of 
00 -sharer proprietors, the amount recoverable from each individual co- 
sharer is sometimes less than one anna. To issue a separate oertidoate 
against each one of the individual co-sharer landlords, under such circum- 
stances, would only subject them to unnecessary expense, while endangering 
the realization of the costs of the proceedings. It is, therefore, proposed to 
hold the whole estate or tenure, in case of proprietors and tenure-holders, 
liable for the proprietors and tenure-holders’ shares of the costs respectively. 
Since doubts have been expressed as to whether the Revenue OiHcer has 
authority to record the names of holders of revenue free or rent free lands, 
and, therefore, whether the holders of such lands are, under section 114, 
liable for any part of the costs of a survey and record-of-rights of the local 
area or estate in which they may be included, it is expressly provided that 
such lands are tenures for the purposes of this section, and, therefore, liable 
for their share of the costs, as they are also declared to be so liable under the 
alternative procedure for recovery of costs contained in Part III of Bengal 
Act 111 of 1895. 

It is further provided that the expenses incurred in the future in the 
maintenance of boundary marks and other survey marks erected in the course 
of preparing a record-of-rights, etc., shall be recoverable in the manner 
specided in section 114.” 

Reasons for modifioations made by Act I, B. O., 1907.— In 
^the Notes on Clauses to the Bill of 1906, it is said : 

“When a survey and record-of-rights are undertaken on the application of 
landlords and tenants, the costs ore usually met in the drst instahee from 
deposits made by the applicants, and not frpm Government funds. In such 
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cases, it is ofWn equitable to recover a share of the expenses from the other 
landlords and tenants concerned, who also benefit by the preparation of the 
record -of-rights. The proposed omission ” (i. e., of tho words “ by the Govern- 
ment ” in sub-section (1) ) “ will make clear the legality of this course. 

In the course of survey and settlement operations, permanent boundary 
marks are erected at all points where the boundaries of three villages meet. 
Arrangements are made for the repair and restoration of these marks from 
time to time as may bo necessary, after the completion of the original survey 
proceedings. Such marks, if properly maintained, are of ,’great utility in 
preventing boundary disputes from arising, and are, in fact, a valuable adjunct 
to the record -of- rights. Jt is therefore proposed to take power to recover in 
advance the estimated coat of the maintenance, repair and restoration of these 
boundary marks for a period of fifteen years together with the cost of the 
preparation of the record-of-rights. The cost of maintaining the boundary 
marks for fifteen years will be an insignificant addition to the cost of the 
preparation of the record-of-rights, and it will be more convenient both to the 
Government and to the landlords and tenants to collect both sums simul- 
taneously, tJian to have a separate proceeding for the recovery of the cost of 
maintenance of boundary marks. The period of fifteen years has been fixed, 
because this is the time for which the rents of tenures and occupancy hold- 
ings settled under Chapter X have effect under section 113. 

After the preparation of a record-of-rights, it is usual to distribute copies 
of it, together with copies of the village maps to the landlords and tenants. 
No proceedings under Chapter X can be considered complete without this. 
In order to remove all doubt, it is proposed to provide that the cost of tho 
preparation of these copies shall bo deemed to bo part of the expenses in- 
curred in carrying out the provisions of the Chapter.” 

The words “ in suc h instalments (if any)” were added by the Select 
Committee to legalize the present practice of the Government of recover- 
ing costs by instalments. 

Procedure for recovery of expenses.— For the rules for the 
apportionment and recovery of costs under this section, see rules 4 to 17 
Chap. 17, Part III, of the Board’s Survey and Settlement Manual, 190J, 
pp. 122 — 124. A further procedure for the recovery of the expenses of 
a survey and of the preparation of a record-of-rights is provided in 
Act HI, B. C. of 1895. (The Land Records Maintenance Act) Part III, 
ss. 28—32 and 36 (i) (c). 

Principles regulating apportiotiment and realization of 
ooets.— In Government order No. 1305 L. R. dated 30th March, 1899, 
relating to the survey of the Madhupur estate in Cuttack, it is stated that 

** tho principles which guided the Government in the apportiqnnient and 
realization of costs of survey and record-of-rights are — 
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I . —That the costs cannot be recovered from either landlord or tenant 

if they have boon incurred for the purposes of a settlement of land 
revenue [section 114 of the Bengal Tenancy Act and section 28 of 
A‘<‘tIlI(B C.) 1895 ]. 

II. -— That in apportioning the costs in permanontly-settlod estates it 

should be considered who is responsible for the state of things 
which necessitated the survey and rccord-of-rights. 

III. — That the apportionment between landlords and tenants should bo 

made with due regard to the benefits received by the parties from 
the survey and record-of-righls.” 

115. When the particulars mentioned in section 
102, clause (/>), have been recorded 
under this Chapter in respect of any 
tenancy, the presumption under sec- 
tion 50 shall not thereafter apply to 
that tenancy. 

No change has been made in this secuon. The presumption refer- 
red to is tliat which arises under section 50 in favour of a tenuijp-bolder 
or raiyat who proves that he has held at an unvaried rent or rate of 
lent for twenty years, that he has held at th.at rent or rate of rent from 
the time of the Permanent Settlement. 

The provision in this section against the presumption as to fixed rent 
has no applicaiion in a suit brought by a tenant for the purpose of 
contesting the correctness of the decision of a Revenue officer in regard 
to the entry as to the status of a rdiy.it in a record-of-rights. In such a 
suit the tenant is entitled to the benefit of the presumption (Secretary of 
Stale V. Kajimudin^ 26 Calc., 617). 

[115A. In the demarcation of village boundaries 
Demarcation foj- tljg purpose of making a survey and 

of village boon- . ^ J f • l 4. J iU' 

daricB. preparing a record-ot-rights under this 

Chapter, a Kevenue-officer shall, so far as is possible, 
and subject to the provisions of the Bengal Survey- 
Act, 1875, preserve, as the unit of survey and record, 
the area contained within the exterior boundaries of 
the vil^ge maps of the revenue survey, if any ; 

24 


Pros imipt ion 
an to fixity of 
rent not to 
apply where 
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rights has been 
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and, where village maps prepared at a previous 
revenue survey exist, he shall not, without the sanc- 
tion of the Board of Revenue, adopt any other area as 
such unit.] 

This section has been adde.l by s 38, Act I, li. C., 1907. See 
note to sec. (3) (ro), p. 35. 

Remainimj sections of Act HI, B. C., 1898. 

The followin' three sections (8, 9 and 1 1) of the Act III, B. C., of 
1898, (extended to Orissa, Not. Nov. 5, 1898), do not modify the pro- 
visions of Chapter X, but are closely connected with it. They are 
therefore, printed here. 


8 . All rocord.s puldished under section 105, of 
the Bengal Tenancy Act, 1885, before 

Validation of i • a x i 

publication of tile Commencement or this Act> whether 
**vurori 883 . in draft or final form, shall be deemed 
to have been duly published. 

“Thh section is inserted ill order to settle technical doubts which have 
been c-xpresstsd iis to the sufficiency, from a purely legal point of view, of the 
methods in which in some cases records have been published.” (Statement of 
Objects and Keasons, para 29 ). 


9. (1) Every settlement of rent or decision of a 


Kffoct of settle- 
ments of rent 
and decisions by 
Revenue Officers 
made before 
comnifencemcn t 
of this Act. 
VIII of 1885 . 


dispute by a Revenue Officer under sec- 
tion 104 or section 106 of the Bengal 
Tenancy Act, 1885, before the commen- 
cement of this Act, in respect of which 
no appeal has, before the commence- 


ment of this Act, been preferred to the 
Special Judge appointed under section 108 of the 


Act, shall have the force and effect of a decree of a 


Civil Court in a suit between the parties and shall 
be ■final : 


Provided that an appeal shall lie to the District 
Judge from any such settlement or decisiofi which 



Sec llflA.l 


FINALITY OF PAST SETTLEMENTS. 


371, 


was made or given within thirty days before the com- 
mencement of this Act, if the appeal be presented 
within thirty daj^^s from the date of such settlement 
or decision. 

(2) The provisions of the Code of Civil Procedure 
relating to appeals shall, as nearly as 
may be, apply to all such appeals. 

This section is founded on sec. 107 of the former Chapter X and has 
been 

“ in trod ucod in order to make it quite clear that a decision of a dis- 
pute or a Rettlemeut of a rent, by a Tlevenuo Oflieer under Chapter X of the 
Tenancy Act, before the passing of this Bill, is to hav^o the force and effect 
of a decree of a Civil Court in a suit between the parties. This was the inten- 
tion of the law, and it is in pursuance of that intention the proceedings for 
decisions of disputes and settlement of rents have hitherto been carried on.” 
(Statement of Objects and Bfcasons, para 30). 

The effect of sec. 9 of Act III of 1898, B.C., is to m.ike final the decisions 
of a Revenue Officer made under .sec. 106 of Act VIII of 1S85 before the 
commencement of the amending Act, only in regaid to disputes which 
could be decided by the Revenue Officer under sec. 106, Act VI 11 of 1SS5. 
A question of title between rival purchasers of a tenure could not be 
dealt with and determined under sec. 106, Act VIII of *1885, before 
its amendment by Act III of 1898, B. C. A decision on such a question 
before the commencement of the amending Act does not prevent the 
(juestion from being now litigated in the Civil Court {Do?tay Das 
V. Keshab Pruhii, 8 C. W. N., 741). In a proceeding under Chap. X 
before the passing of Act III, I>. C., of 1898, the settlement authorities 
found that the lands claimed by the tenants as their rent-free lands were 
not rent-free, and they accordingly assessed them with rent ; heidy that 
by s. 9, Act III, B. C., of 1898, the Civil Couit is precluded from adjudi- 
cating on the same matter {Nabin Chandra Chahravartti v. Radha 
Kishi^r Manikyay 1 1 C. W. N., 859). “ W^hen the Settlement Officer 

or Assistant Settlement Officei who has passed a decree has left the 
district on transfer or at the close of the opeiations, any Revenue 
Officer (see the term defined in section 3 (17) of the Bengal 
Tenancy Act and also the Notification cited under Rule 3, page 3 above) 
who would have had jurisdiction to try the suit in which the decree was 
passed, or who is in charge of the records of the case, can execute it 
{vide section 649 of the Civil Procedure Code, and the ruling in Indian 
Law Reports, 6 Calc. 513).” Rev. Cir. Sep. 1904. 
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11 . Bengal Act V of 1894, (an Act to remove 
doubts which have arisen in connection 

Repeal of Ben- ^ ^ i t 

gal Act V, with the re-settlement of land-revenue 

Mil IX 

in temporanly-Settled areas, and to 
amend the Bengal Tenancy Act, 1885) is hereby 
repealed. 

Act V of 1894, B'. C., introduced trifling modifications in secs. loi and 
no of the former Chap. X. It was passed with the view of facilitating 
settlement operations in Orissa. It is no longer necessary, and has 
accordingly been repealed. 

Inepsotion of settlement records.— The Board of Revenue 
have issued the following circular on the subject of the custody, inspec- 
tion and grant of copies of settlement proceedings : — 

“ The original eotllement records of private and wards’ estates surveyed 
and settled under Chapter X of the Bengal TenaiHy Act are to be made over 
to the Collectorate rocords-rooms of the districts in which the estates are 
situated. These records are public documents, and the rules for their custody 
arc the same as those which apply to the custody of other public documents. 
If parties concerned with the survey and settlements procslfclings desire to in- 
spect tho records and lake copies of them, the rules in Section VllI are appli- 
cable to these as to all other records.’" (Bd’s, C. 0., No, 6, May, 1890). 

In Rule 7, Chapter VI, of the Government Rules under this Act are 
specified the documents which form the Settlement Records in proceed- 
ings under Chapter X of the Act. 

Court, Prooesa, and Copying Pees in Surveys and Settle- 
ments .—The Board of Revenue have prescribed the following rules 
for the levy of Court, Process and Copying fees in Surveys and Settlements, 
(See Board’s Circular No. 13 of February 1899, and Survey and Settle- 
ment Mandal, 1901, Part I, Chap. 3). 


“ Oourl-fees. 

1. When a survey and record -of -rights are undertaken with a view to 

Crturt-fcDB remit settlement of land revenue, applications or petitions 

ttid in gcttlemonts to A Revenue Officer making a settlement of land 

ofland revoBuo. 1 a.. i. .a a j 

revenue, relating to matters connected with the assess-^ 
> ment of land or the ascertainmeut of rights thereto, or interest therein, if 
presented before the final confirmation of the settlement under section 104F 
(8), are not chargeable with any fee [section 19 (iz) of the Court Fees Act 
of 1870]* 



Skc. 115A:} 


COURT-FEES. 


S73 


2< In tho case af proceedings under Chapter X of the Bengal Teimnoy 
Dafiultion of Ro- amended by Act III (B. C.) of 1898, when a settle- 

venue Officer and ment of land revenue is not being, or about to be, made, 
a Revenue Officer is a Revenue Officer within the ineaniqg 
of Schedule II, clause 1 (b) of the Court Fees Act, and applications or petitions 
filed before him, unless they are exempted under the several notifications 
contained in Rule 3 below, must bo stamped with a Court-fee of eight 
annas : 

(i) Provided that, as when trying a suit instituted for the decision of a 
dispute under section 106, a Revenue Officer acts as a Civil Court, 
plaints in such cases shall be stamped according to the nature of 
the subject-matter in dispute in accordance with at tide 1 of Schedule 
I or articles *5 and 17 of Schedule II of the Court Fees Act, and 
all applications and petitions made in the trial of such suits shall 
be stamped as required in the cases of applicatioJis or petitions 
to a Civil Court under Schedule II of the Act. 

(ii) Provided that applications for settlement of rents under section 
105, liengal Tenancy Act, must be stamped in accordance with 
Rule 3 (u) below. 

3. In exercise of the powers conferred by section 35 of the Court Fees Act, 
VII of 1870, and section 105, sub-section (3) of the Bengal Tenancy Act, 
1885, as amended the Bengal Tenancy (4 l mend men b) Act, 1898, the Gov- 
ernment of India by Notifications Nos. 321 S. R., and 322 S. R , dated the 
10th January 1899, have made the following rules ; — 

(i) Fees chargeable on applications or petitions of objection roforring to 
any entry made, or proposed to be made, in a draft record -of- rights 
prepared under Chapter X of the Bengal Tenancy Act, 1885 (VIIl 
of 1885), as amended by the Bengal Tenancy Act (Amendment) 
Act, 1898 (Bengal Act III of 1898) are remitted : 

Provided that such applications or petitions are presented before the 
publication of such draft record under section 103A, sub-section 
(1), of the said Act. 

(«) When a record-of -rights is being prepared under Chapter X of the 
said Act, and an application is made under section 105 thereof for a 
settlement of rent, such application shall bear a stamp of eight 
^ annas for each tenant making, or joining or joined in, the application. 

Note.— Th« word “tenant" in danse (10 raoaus a tenancy, which may bo held by sovorul 
tenants as co-sharers, and a Court fee of elgrht nima? is payable In respect of each such tenancy 
included lu an application for settleniont of rent under this section. 

4. Appeals presented under section 1040 (1) to a superior Revenue 

Authority and applications for revision pioseuted under 
peoS^’n^der” 800 - section 108 will tear a Court-fee of eight annas under 
(2^*and^, Bengal Schedule II 1 (fr) of the Court Fees Act, if* the superior 
Tenancy Act. Revenue Authority is of lower standing than a Commis- 
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sioner of a Division. If the authority is a Commissionor of a Division or the 
Director of the Department of Land Records, or if An application for revision 
is made to the Board under section 104G (2), the fee will be one rupee under 
Schedule II, 1 (c) of the Court Fees Act. 


r>. Procoss-feos are not to bo charged on general notices arldressed 

to the laiyats and landlords in a body. The cost of issii- 
ProouHa fooH on , , 

jfencml uuticos ro- 4ng siioh notices forms part of the general expenses or 
survey and settlement, to he recovered under section 114 

of the Act. 

6. Process-fees are to he charged on special notices wliich it is found 
Pooh to bo chai^fod nocossary to address to individuals in coupcquence of their 

oil sixjoial notifcH failure to attend to general notices. 

7. But where it is necessary to issue a notice to a particular individual 
Kxooiitto comrt owing to the discovery of error, s in the records, and not 

because of any neglect on his part. Pioccss-fecs should not 

he charged. 

S. Process-fees, either paiil in advance by, or recovered from, parties, 

l-ri.ooM-foc.»t„bor.e,lito<l '■•xpunrjeil in stumps, which will bo 

to cn.st of MottUriKiit. attacliod to the applications for pioccss or to the 

processes. 

Sra/e of Pyocf*i» /€('» payable. 


1). When a Survey and Settlement Officer is acting as a Revenue Officer 
yL-'ilc of Procii^-s- nndcr Ride 2, above, the scale of Procoss-feos he may 
realise is given in Rule I, Chapter VII of the Tenancy Act 
Rule.y and Chapter Vllf of the Board’s Rules, 189(1, which are sumnian.sed 


below" : — 

{a) For each executive revenue process, whether directed t.o one or 
nioie persons, wdiero such persons reside in the same village — 


12 annas. 

(6) Wlien process issues against persons in diflferent villages, a separate 
foe must bo charged for service in each Village. 

(r) In addition to the above fee, the actual charge to be incurred, if it is 
necessary to travel by railway or boat or to cross ferries, must be 
levied. If the i)eon carries more than one process, tlie sum leviable 
as above is to be charged in ecpial shares upon all the processes 
carried. 

[d) If a peon is detained for more than 24 hours at the place of service 
on the request of the person at whoso instance process was issued, 
such person must pay then and there demurrage at the of five 
annas per day. 
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10. (i) In all proceedings for the settlement of rents under Part III, 

Scftlo of ProeesR- X, and in all proceedings under section 106 of 

under' sectloi?^ 105 Bengal Tenancy Act, the fees on processes issued by 

a n d suits under the Settlement Officer are subject to the rules framed by 
section lOti of the , ^ 

Bengal Tenancy the High Court under section 2 of the Court Fees Act VII 
of 1870. The scale of fees leviable under Act VII of 1870 
is given in pages 64 et aeq, of the General Rules and Circular Orders of the 
High Court (Civil), 1891, which are summarised below : — 


In cases w’ukn the subject- matter is 
Valued- 


Above 

Rs. 1,()(KJ 

Below 

Rs. 1,000 
and above 
Rs. 50. 

Below 

Rs. 50. 

1 

2 


(1) In every case in which person- 

Hs. A. P. 

Rs. A. F. 

al or substituted service is 
required on parties to the 
suit or on others when not 
more than four persons are 
to be served with the same 
documents, one fee . . 2 0 0 

1 0 O' 

0 8 0 

(2) Wlieii such persons are more 
than four in miinber, the fee 
above-mentioned and an addi- 
tional fee for every such 
j.>or8on in excess of four ... 0 8 0 

0 4 0 

0 4 0 


Note. — I n cases wlierc the claim does not cx«ccd Ks. 50 and personal or substituted 
service of any jjrocess is re<iuirod on persons who are not parties, the fee is 4 annas. 

Tn districts where travelling cxcoi>t. by boat is impjacUcablc, the foe may bo enhanced 
by 25 per cent., or 12 J per cent , accfuding to the discrotion of the Court. 

(ii) Such foes aro remitted when the proceedings arc being held in camp in 
or near the village and service by process peons is unnecessary. 

Mode of recovery. 

11. In the case of special notices issued by Survey Officers or Revenue 

Bocovory of Pro- Officers under the Bengal Survey Act, or which correspond 

cesH-feoM by Certifi- which the Collector has power to issue under the 

cate f’rocoduro. . i j 

Survey Act, the fees for those notices are to be recovered 

under the Certificate Act, I (B.C.) of 1895. [In this connection see sec. 57 

of Act V (B,C.) of 1875]. 
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fees levied under rule C of this Chapter can be recovered 
under the CertiBcate Act. The cost of processee issued by 
a Settlement Officer as a Revenue Court should, in the first 
instance, be paid by the party applying for the issue of the 
process, and if the suit is instituted on behalf of Govommont, then it should 
be paid by Government. Ultimately the cost in these cases should be added 
to the amount of the decree and recovered from the losing party under section 
252 of the Civil Procod u re Code. 

Copyimj fefs, 

13 . When copies of judicial decisions are applied for, the Rules of the 
Oopying-foos. H’^h Court relating to Copying-fees should be followed. 

See Ceneral Rules and Circulars of the High Court (Civil) 
1891 , pages 128 - 1 .S 2 . In other proceedings where applications are made for 
copies of documents to which the applicant is not entitled free of charge, the 
rules of the Board in section VJII of the Records Manual, 1895 , page 24 , 
should he adhered to. 


12 . Process 


Recovery of Pro- 
co8S'fo68 before 
Courts. 


14 . Except for purposcjs of litigation and on payment of fees for certified 

, , . copies, no copies of survey and settlement records are to be 

No copies to bo / . ^ , 

Klvon during tho given in the field season, i, r., from tlie Ist November to 
*^^*^^”* let May. Such facilities as are possible are to be given by 

Survey and Settlement Officers to parties interested to inspect records under 
proper supervision, and take copies for themselves, when no interference to 
work is caused. 


15 . During the recess months copies, certified or uncertified, as required, 


Copies of pft7>ers 
lioforo completion 
of record. 


ai*c (o he given on payment of Copying-fees subject to rule 
1 , 3 . If a document copied is in an incomplete state, it is to 
be marked with a stamp ‘ incomplete’ and a date should 


be added to this stamp by tho ministerial' officer in charge of the copying office.” 


Exemption of Court-fees on copies of entries in a reoord- 
of-rights issued after final publication.—** In exercise of the 
powers conferred by section 35 of the Court Fees Act, 1870 (VII of 
1870), the Governov-General in Council is pleased to remit the fees 
chargeable under the said Act, on certified copies of entries in a record- 
of-rights furnished, in accordance with any rules for the time being in 
force under the Bengal Tenancy Act, 1885 (VIII of 1885), after the final 
publication of such record-of-rights under section 103A (2) of that Act.” 
{vide India Government Notification No, 4334— Exc., dated Simla, the 
18th August, 1905.) 
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CHAPTER XL 

[Non- ACCRUAL op occupancy and non-occupancy 
EIGHTS, and] Record op Proprietors’’ 

Private lands. 

116. Nothing in Chapter V shall confer a right 

Saving as to of occupancy in, and nothing in Chapter 
kiiamdr land yj [laiids acquired un- 

der the Laud Acquisition Act, 1894, for the Govern- 
ment or for any Local Authority or for a Railway 
Company, or lands belonging to the Government 
within a Cantonment, while such lands remain the 
property of the Government, or of any Local Author- 
ity or Railway Company, or to] a proprietor’s private 
lands known in Bengal as khaindr, nij or nij-jot, and 
in Behar as zirdt, nij, sir or kamat, where any such 
land is held under a lease for a term of years or 
under a lease from year to year. 

The whole of Chapter XI has been extended to the districts of 
Cuttack, Puri and Balasore (Not., August, 2rst, 1906.) 

The words in brackets in the heading to the Chapter and in this 
section were inserted by ss, 39 and 40, Act I, B. C., 1907. 

Former law.— Section 6 of Act X of 1859 and of Act VIII, B. C. 
of 1869 similarly provided that rights of occupancy should not accrue in 
^'"kkamar^ nij-joie ot sir land belonging to the proprietor of the estate or 
tenure and let by him dn a lease for a term or year by year.” Rights of 
occupancy could, therefore, be acquired in nij-jote land not so let (Gaur 
Hari Sinf:h^. Bihari Raut, 3 B. L. R, App., 138 j 12 W. R, 278 -; 
Ashraf v. Ram Kishor Ghoshy 23 W. R., 288). But if kamat land was 
let for a term, the raiyat could not gain occupancy-rights merely because 
on the expiration of that term the land was tacitly let to him from year 
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to year for a long period {Bhaji^an Bharat v. Jag Mohan Rai^ 20 W. 
R., 308), A landlord seeking to obtain an enhanced rate of rent on 
account of nijjofe land held by a tenant wiihout a right of occupancy 
has no right to obtain a judicial assessment of the rent. His right is to 
make his own terms with the tenant or to turn him out. This he can do 
by serving the tenant with a reasonable notice to quit, unless he agrees to 
pay the rent required, and, if the tenant continues in occupation, he must 
be taken by implication to have agreed to pay the said rent (Janu 
Mandar v. Brajo Singh^ 22 VV. R , 548). The right to nijjoie lands 
necessarily passes on a sale to the auction-purchaser ( Jai Daiia Jha v. 
Bayiram Singh^ 7 W. R , 40). A occupying his own lands as 

nij-jote cannot, when the zamindari passes into other hands, claim them 
on the ground that he is a raiyat with a right of occupancy {Reed v. 
Srikrishna Singh^ 15 W. R., 430). A zatnindar claiming certain land as 
zirat land, and failing to prove this plea, is yet entitled to a decree for 
possession, when the defendants are unable to prove that they have 
rights of occupancy, or even that they are tenants of the plaintiff {Batai 
Ahir V. BhagabaBi Kuar^ 11 C. L. R., 476). 

Present law.— The right to have khamar land belongs only to 
proprietors. Tenure-holders or ijaradars have, as such, no such right. 
Proprietors cannot now add to the area of their khamar land, and all 
land is to be presumed to be raiyaii, (in which occupancy-rights can 
accrue) till the contrary is proved [sec. 120 (2) and (3)]. Tenants of 
khamar land have neither the rights of occupancy nor of non-occupancy 
raiyats. But with the exception of the provisions of Chaps. V and VI, 
the other provisions of the Act, so far as they are applicable, will apply 
to them. 

The object of this section is to exclude the piopvietor’s private lands 
from the operations of Chaps. V and VI, provided the proprietor has 
taken the precaution indicated by the concluding words of the sections, 
i. “when any such land is held under a lease for a term of years or 
under a lease from year to year.” These words mean held by any one, 
whether tikkadar or raiyat, to whom the proprietor has let it out, or by 
a raiyat under the tikkadar, A person brought upon the land by a lessee 
for a term under the proprietor ceases to have any right in the land upon 
the expiry of his landlorcVs lease {Sheo Nandan Rat v. Ajodh Rai^ 26 
Calc., 546 ; 3 C. W. N., 336) 

In Br ahmanand Mahajaira v. Arjun Raut^ (i C. L. J., 310), decided 
before the issue of Govt, notification of the 21st August 1906 extending 
the provisions of this Chapter to Orissa, it was held that secs. 20 and 21 
having been extended to Orissa, and not sec. 116, occupancy rights could 
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be acquired in nij-jote lands. SiiM:e the issue of the Govt, notification 
above referred to this ruling no longer applies. 

The acquisition of occupancy or non-occupancy rights by a tenant in 
an alleged kamat or zirat land cannot be prevented, unless the landlord 
proves that when the holding was first created, it was held under a lease 
for a term or from year to year. If it was not so initially let out, the 
execution of a kabuliat for a term by the tenant during the continuance 
of the tenancy, does not affect his status, or bar the application of the 
provisions of Chaps. V and VI (Masudan Sin^h v. Gudar Nath Pandey, 

1 C. L. J., 456). 

Object of alteration made in this section.— In the Notes on 
Clauses of the liill of 1906, it was explained that the object of the altera- 
tion made in the heading of the Chapter and in sec. 1 16 was to bar the ac- 
crual of occupancy and non-occupancy rights in lands acquired under 
the Land Acquisition Act, 1894, and the Cantonments Act, 1889, so long 
as they arc the property of the Government or the local body or Railway 
Company for which they were acquired. It often happens that such 
lands are temporarily not required by the Government or the local body 
or Railway Company, but under the present law, if they are temporarily 
sub-let to agricultural tenants, occupancy and non-occupancy rights ac- 
crue, and these have to be re acquired on payment of compensation, 
when the lands are again required for public purposes. This considera- 
tion often deters the Government, local bodies and Railway Companies 
from temporarily sub-letting such lands, where this course might be 
followed with advantage. In either case, whether the lands are tem- 
porarily sub-let (the occupancy and non-occupancy rights being subse- 
quently rc-ticquired when the land is again required for public purposes), 
or whether the lands are allowed to remain unlet from fear of this contin- 
gency, an unnecessary waste of public money occurs, and it is justifiable 
on this account to apply these special provisions to such lands. 

117. The Local Government may, from time to 
time, make an order directiijg a Revenue- 
officer to make a survey and record of all 
the lands in a specified local area which 
are a proprietor’s private lands within the 
meaning of. the last foregoing section. 

Survey and Settlement by Government.- The Select Com- 
mittee in their report on the Bengal Tenancy Act Bill observed as 
follows : 


Power for Gov- 
ernment to or- 
der survey and 
record of pro- 
prietor's private 
lands. 
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“In dealing with the difficult question of hhamar or zirat land, we have 
provided two alternative methods of procedure (a) that of survey and 
registration of such laud by a Revenue Officer, by order of the Local Govern- 
ment ; (h) that of enquiry on the application of the individual landlord or 
tenant concerned. The former procedure would apply to large areas where 
the question is important, the latter to disputes about particular plots of 
land. ” (Selections from Papers relating to the Bengal Tenancy i^ct, 1885, 
p. 239). 

Section 117 contains the provisions relating to the former of these 
methods of procedure and section n8, those relating to the latter. 

118 . In the case of any land allej^ed to be a pro- 

Power for Re- pfietor’s private land, on the application 
record ^pdvete the proprietor or of any tenant of the 
tton of'proprTe*^ land, and on his depositing the required 
tor or tenant. amount for expenses, a Revenue-ofBcer 

ina}’^, subject to, and in accordance with, rules made in 
this behalf by the Local Government, ascertain and 
record whether the land is or is not a proprietor’s 
private land. 

See note to preceding section. The rules framed by Government 
under this section are to be found in Chap. IV, rules r— 4 , of the Govt, 
rules under this Act (see Appendix I). 

119 . When a Revenue-officer proceeds under 


Procedure for 


either of the two la.st foregoing sections 

O O 


recording pri- the provisions of [sections 103A, 103B, 

vatelam. 109A] shall 

apply. 

The words and figures in brackets were substituted for “sections 105 
to 109, both inclusive,” in this section by sec. 10 of the Amending Act of 
1S98, so as to bring the provisions of this section into consonance with 
those of Chapter X, as now amended. 

Rniee for deter- 220- (l) The Revenue-oflScer shall 

mmation of pro- ' ' ^ 

record as a proprietor’s private land — 

(a) land which is proved to have been cultivated 
as khamar, wrat, sir, nij, nij-jot or kamat 
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by the proprietor himself with his own 
stock or by his own servants or by hired 
labour for twelve continuous years imme- 
diately before the passing or this Act, and 

(h) cultivated land which is recognized by village 
usage as proprietor’s kharaar, zirat, sir, nij, 
nij-jot or kamat. 

(2) In determining whether any other land ought 
to be recorded as a proprietor’s private land, the 
officer shall have regard to local custom, and to the 
question whether the land was before the second day 
of March, 1883, specifically let as proprietor’s private 
land, and to any other evidence that may be produc- 
ed ; but shall presume that land is not a proprietor’s 
private land until the contrary is shown. 

[(2a) Notwithstanding anything contained in any 
agreement or compromise, or in anj^ decree which 
is proved to his satisfaction to have been obtained 
by collusion or fraud, a Revenue-officer shall not 
record any land as a proprietor’s private land, unless 
it is proved to be such by sati.sfactory evidence of the 
nature described in sub-section (l) or sub-section (2).] 

(3) If any question arises in a Civil Court as to 
' whether land is or is not a proprietor’s private land, 

the Court shall have regard to the rules laid down in 
this section for the guidance of Revenue-officers. 

The new sub-section {la) has been inserted by s. 41, Act. I, B. C, 
1907 - 

March 2nd) 18S3, is the date on which leave to introduce the Bengal 
Tenancy Act Bill into Council was obtained. The mere fact of certain, 
land having been taken as siral by the defendant would not give to 
that fact any evidentiary value, when the letting was not before this date 
(SAer Bahadur Shahu v. Mackenzie^ 7 C. VV, N-, 400). With refi^i^nce to 
the burden of proof as to land bein^ sir^ see Hari Das v. Gkansham 
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Narain^ (6 All., 286), in which it is said that ihe onus lies on the person 
who alleges it to be sir. 

When the plaintiff claimed possession of certain lands, as zirat 
lands, and the Court holding that the plaintiff as regards most of the 
lands had failed to prove them to be zirat,, it was decided that the plain- 
tiff could claim a decree unless the defendants proved a tenancy entitling 
them to retain possession {Narsing Naram Singh v. Dharam Thakur 
9 C. W. N., 144). 

Meaning of “any other evidence that may be produced.”— 
“Under sub-section 2 of this section the law allows three maiteis to be 
taken into consideration in determining whether the l.tnd should be re- 
corded as the proprietor’s private land The fir.st is local custom ; tJbe- 
second is whether the land was, before the second day of March, 1883, 
specifically let as the proprietor’s private land ; and the third is ‘any 
other evidence that may be produced.’ It seems to us that in enacting 
the sub-section, the legislature had before it the attempts which might 
be expected on the part of landlords to frustrate tlie intention of the 
legislature, as asserted in the draft bill laid before the Council for 
consideration, to extend the occupancy-rights of tenants before the 
measures then declared to be in contemplation became law ; and, there- 
fore, the particular date and day of Maich, 1883, the date on which 
the draft Bill was published in the Gazette, and leave was obtained to 
introduce the Ibll into the Council, was declared to be the latest date on 
which there should be free aciioii on the part of the zamindais to assert 
their private rights so as to prevent the accrual of special tenant rights. 
It was accordingly declared that it was a material point, in the consi- 
deration of such a matter as is now raised in appeal before us, whether 
the particular lands were before the 2nd day of March, 18S3, specifi- 
cally let, as the proprietor’s private lands. From this we may take it 
that it was intended that regard should be had to any declarations made 
before that date by the landlord, and communicated to the tenants, in 
respect to the reservation of the proprietor’s right over the land. In this 
vtew, we think that the following words in the sub-section ‘any other 
evidence that my be produced’ must mean any other evidence tending 
in the same direction, that may be produced to show the assertion of 
any title on the part of the proprietor, and communicated lo the tenant 
befoie that date” (Nilmani Chakravartti v. Baikaniho Nath Bera^ 
17 Calc., 466). 

Object of new eub-section f 2a).— The object of the new sub- 
section is explained in the Report of the Select Committee on the Bill 
of 1906, as follows ; 
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“This clause in ihe main reasserts the principle already accepted in 
clause 24 (^) that agreements or compromises made before a Revenue-Offi- 
cer should not be held to affect the rights of third parties. But in regard 
to the record of proprietor’s private land, the majority of us consider it 
necessary to go further and to provide that the Revenue-Officer shall not 
be bound to record land as proprietor’s private land, because it has been 
declared to be so in a decree which has been obtained ex-partc or by 
collusion or fraud. The question whether land is proprietor’s private 
land affects not merely the parties to a particular suit, the landlord 
and the tenant for the time being, but also all future occupants of the 
land, and it is necessary to safeguard their interests as far as possible. 
It would be easy fora landlord to obtain an cxparte or collusive decree, 
declaring certain land to be proprietor’s private land, by suing a non- 
existent or fictitious defendant who had no concern with the land. We 
consider, therefore, that in framing a recoid-of-rights regarding such 
land, the Revenue-officer should not be bound by decrees of the nature 
referred to, but should be lequired to satisfy himself by independent 
evidence as to the real nature of the land.” 

The provision i elating to cx park decrees was omitted during the 
passage of the Bill through Council. 


(1) See NCC. lOn B, p 349. 
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CHAPTER XII.C) 

• Distbaint. 

121 . Where aii arrear of rent is due to the land^i 
„ . ... lord of a raivat or under-raiyat, and has 
an application not, been due for more than a year, and 

for distraint ^ ' 

m»y be made. no security has been accepted therefor 
by the landlord, the landlord )nay, in addition to any 
other remedy to which he is entitled by law, present 
an application to the Civil Court requesting the Court 
to recover the arrear by distraining, while in the 
possession of the cultivator,-- 

(«) any crops or other products of the earth stand- 
ing or ungathered on the holding ; 

{b) any crops or other products of the earth which 
have been grown on the holding and have 
been reaped or gathered and are deposited 
on the holding, A)r on a threshing-floor or 
place for treading out grain, or the like, 
whether in the fields or vvithifa a home- 
stead : 

Provided that an application shall not be made 
under this section — 

(1) by a proprietor or manager as defined under 

the Land Registration 
Act, 1876, or a mort- 
gagee of such a proprietor or manager, un- 


VII (B C.) of 1876. 


(1) Hy Act XX of ISA's the opomtion of tbia Chapter was postponed to February 1st, ISBfl. 
Soti ttoto, p. i. 
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less his name and the extent of his interest 
in the land in respect of which the arrear is 
due have been registered under the provi- 
sions of that Act ; or 

(2) for the recovery of an}^ sum in excess of the 

rent payable for the holding in the preced- 
ing agricultural 3 ^ear, unless that sum is 
payable under a written contract or in con- 
sequence of a proceeding under this Act or 
an enactment hereby repealed ; or 

(3) in respect of the produce of anj’^ part of the 

holding which the tenant has sub-let with 
the written consent of the landlord. 

Law of distraint. — Accordiiii^ to the Rent Law Commissioners, 
distraint is “an offset of English law,” which was “originally introduced 
into this country by Regulation XXII of 1793, which empowered certain 
specified landlords to distrain and sell the crops and products of the 
earth of every description, the grain, cattle, and all other personal property 
(whether found in the house or on the pjemises of the defaulter or of any 
other person) belonging to the tenants. This continued to be the law 
until 1859, when the power of distiaint was limited to the produce of 
the laud on account of which the rent is due-.” (Rent Law Commissioners’ 
Report, vol. I, p. 6). The Rent Commission proposed to abolish the 
law of distraint altogether ; but to this strong objections were urged and 
this Chapter is, therefore, the result of compromise. The Select Com- 
mittee ill their report on the Bill described the present procedure as 
follows “The modified power of distraint, which it is now proposed to 
allow, can be used by any landlord of a raiyat or under-raiyat for the 
recovery of an arrear of rent which has not been due for more than a 
year. It extends, as a rule, to all the produce of the holding, including 
what may have been grown by, and be the property of, a sub-lessee of the 
tenant. The landlord cannot himself interfere with the produce to be 
distrained, but must apply to the Civil Court to distrain it. The Court 
aftSr a brief examination of the case will depute an officer to distrain and 
sell the produce, and nothing will stay the sale, except the payment into 
Court of tlie amount of the demand. Any sum paid into Court will be 

25 
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retained for a month, with a view to the possibility of the owner of the dis- 
trained property claiming compensation as for a wrongful distraint, and on 
the expiration of that period it will be paid to the landlord.” (Selections 
from papers relating to the Bengal 'Tenancy Act, 18S5, p. 203). Under 
proviso (3) to this section the produce belonging to a sub-lessee cannot 
be distrained, if the tenant has sub let with the written consent of the 
lalSdlord. The property distrained must be in the possession of the culti- 
vator. So, under the old law it was held that a landlord could not dis- 
train crops for arrears due, not from the tenant, but from another person 
not in possession, and who had not cultivated the crops {Mohini Dasi 
V. Ram Kumar Karmokar^ W. R., Sp. No., 1864, Act X, 77). 

What crops may be distrained. — ‘‘ The term produce of land” 
(m sec. 115 of Act X of 1859) “ is to be construed as equivalent to that 
which can be gathered and stored, crops of the nature of cereal, or 
grass or fruit crops, and it does not apply to the trees from which the 

crops, if fruit-crops, are gathered ^ Trees, shrubs and plants 

growing in a nursery ground cannot be distrained for rent’— -Selwyn’s 
N. P., 669 (*) The provisions of Act X appear to us also to refer only 
to such produce of the land as becomes ripe and is cut, gathered and 
stored” (Sheo Prasad Tcwari v. Moluna JJibi, i All. Rep., 53). 

Who may distrain. — Joint landlords cannot distrain except collect- 
ively or through a common agent (sec. 188). This was also the law 
under Act X of 1859 (sec ri2) and Act VIII, B. C., of 1869 (sec. 68). 
Applications or acts in, before, or to, any Couit or authority required or 
authorized by this Act to be done by a landlord may be made or done 
by an agent empowered in this behalf by a written authority under the 
hand of the landlord (sec, 1 17). 

„ , . 122. (1) Every application under 

Form ol application. ' ' . 

the last foregoing section shall speci- 



(rt) the holding in respect of which the arrear is 
claimed, and the boundaries thereof, or such 
other particulars as may suffice for its iden- 
tification ; 

{b) the name of the tenant ; 

‘ (c) the period in respect of which the arrear is^ 
claimed ; 


(1> Selwyn's Law of Nisi Prius, Vol. J, p, 671. 
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(d) the amount of the arrear, with the interest, if 

any, claimed thereon, and, when an amount 
in excess of the rent payable by the tenant 
in the last preceding agricultural year is 
claimed, the contract or proceeding, as the 
case may be, under which that amount is 
payable ; 

(e) t^e nature and approximate value of the pro- 

duce to be distrained ; 

(,/) the place where it is to be found, or such 
other particulars as may suffice for its iden- 
tification ; and 

(</) if it is standing or ungathered, the time at 
which it is likely to be cut or gathered. 

(2) The application shall be signed and verified in 
the manner prescribed by the Code 
XIV of 188 * 2 . Civil Procedure for the signing and 

verification of plaints. 


A landlord can apply for distraint for the purpose of recovering the 
arrear of rent of the holding due for the preceding agricultural year, 
together with interest thereon at the rate of 12 p. c. per annum, but not 
for the recovery of damages, nor can he by an application apply for 
distraint for the rent of more than one holding ( Sheoharat Singh v. 
Naurangdeo Narain Singh^ 28 Calc., 364). 

Court-fee duty on application.— Every application for distraint 
is subject to a Court*fee duty of eight annas. (Act VII of 1870, Sehed. 
II, art I, cl.W, para. 2.) 

123. (l) The applicant shall, at the time of filing 

an application under the fooegoing . 
sections, file in Court such document- 
ary evidence (if any) as he may consider 
necessary for the purposes of the application. 
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(2) the Court may, if it thinks fit, examine the 
applicant, and shall, with as little delay as possible, 
admit the application or reject it, or permit the 
applicant to furnish additional evidence in support 
of it. 

(3) Where a Court cannot forthwith admit or 
reject an application under sub-section (2), it may, if 
it thinks fit, make an order prohibiting the removal 
of the produce specified in the application pending the 
execution of an order for distraining the same or the 
rejection of the application. 

(4) When an order for distraining any produce is 
made under this section at a considerable time before 
the produce is likely to be cut or gathered, the Court 
may su.spend the execution of the order for such time 
as it thinks fit, and may, if it thinks fit, make a further 
order prohibiting the removal of the produce pending 
the execution of the order for distraint. 

By an addition made by s. i6, Act I, B. C., 1907, to s. 69 of the Act it 
has been provided that an order made by a Collector under s. 69 for 
appraisement shall not prevent the execution of any order passed by the 
Court for the distraint of the tenants’ crops ; see note, p. 226. 

The High Court have passed the following rules with reference to the 
provisions of this section 

*‘All applications to distrain shall be presented and lioard in open Court. 
The examination mentioned in section 123 , sub-section ( 2 ), shall be on oath 
or affirmation. 

A oopy of every such application, to be furnished by the applicant, shall 
be given to the officer appointed to make the distraint, and a copy of notice 
under section 141 , to be similarly furnished by the applicant, shall be given to 
the officer placed in charge of the diatrdned property.” 

124. • If an application is admitted under the last 
Eitocution of foregoing section, the Court shall depute 
traint. uu officer to distrain the produce speoi- 
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fied therein, or such portion of that produce as it 
thinks fit ; and the officer shall proceed to the place 
where the produce is, and distrain the produce by 
taking charge of it himself or placing some other 
person in charge of it in his behalf, and publishing a 
notification of the distraint in accordance with rules 
to that effect to be made by the High Court : 

Provided that produce which from its nature does 
not admit of being stored shall not be distrained under 
this section at any time less than twenty days before 
the time when it would be fit for reaping or gathering. 

125. (1) The distraining officer shall, at the time 

of making the distraint, serve on the 

Service of de- . i /» i 

mand and ac- defaulter a Written demand tor th© arrear 
due. and the costs incurred in making 
the distraint, with an account exhibiting the grounds 
on which the distraint is made. 


(2) Where the distraining officer has reason to 
believe that a parson other than the defaulter is the 
owner of the proparty distrained, he shall serve copies 
of the demand and account on that person likewise. . 

(3) The demand and account shall, if practicable, 
be served personally ; but if a person on whom they 
are to be served absconds or conceals himself, or can- 
not otherwise be found, the officer shall affix copies of 
the demand and account on a conspicuous part of the 
outside of the house in which he usually resides. ' 

126. (1) A distraint under this Chapter shall not 
Right to reap, Prevent any person from reaping, gather- 
&c., produce. pj. g^oring any produce, or doing any 

other act necessary for its due preservation. 
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(2) If the person entitled to do so fails to do so at 
the proper time, the distraining officer shall cause any 
standing crops or ungathered products distrained to 
be reaped or gathered when ripe, and stored in such 
granaries or other places as are commonly used for the 
purpose, or in some other convenient place in the 
neighbourhood, or shall do whatever else may be 
necessary for the due preservation of the same. 

(3) In either ease the distrained property shall 
remain in charge of the distraining officer, or of some 
other person appointed by him in this behalf. 

127. (1) Unless the demand, with all costs of the 

Sale prooiama- distraint, bc immediately satisfied, the 
unieBs ^e'manrl distraining officer shall issue a proclaraa- 
issatiBfled. specifying the particulars of the 

property distrained, and the demand for vrhich it is 
distrained, and notifying that he will, at a place and 
on a day specified, not being less than three or more 
than seven days after the time of making the distraint, 
sell the distrained property by public auction : 

Provided that when the crops or products distrain- 
(Sd from their nature admit of being stored, but have 
not yet been stored, the day of the sale shall be so 
fixed as to admit of their being made ready for stor- 
ing before its arrival. 

(2) The proclamation shall be stuck up on a con- 
spicuous place in the village in which the land is situ- 
ate for which the arrears of rent are claimed. 

128. The sale shall be held at the place where the 

distrained property is, or at the nearest 
Place of sale. yf rosorl if the distraining 
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officer is of opinion that it is likely to sell there to 
Itetter advantage. 

129. ( 1 ) Crops or products which from their na- 

ture admit of being stored shall not be 
may be sold sold before they are reaped or gathered 

standing. , j . • 

and are ready tor storing. 

(2) Crops or products which from their nature do 
not admit of being stored may be sold before they are 
reaped or gathered, and the purchaser shall be entitled 
to enter on the land by himself, or by any person 
appointed by him in this behalf, and do all that is ne- 
cessary, for the purpose of tending and reaping or 
gathering them. 

130- The property shall be .sold by public auction, 
in one or more lots as the officer holding 
Manner (.f sale. think advisable ; and if the 

demand, with the costs of distraint and sale, is satisfied 
by the sale of a portion of the property, the distraint 
shall be immediately withdrawn with respect to the 
remainder. 

131. If, on the property being put up for sale. 
Postponement » fair price (in the estimation of tHe 

officer holding the sale) is not offered for 
it, and if the owner of the property, or a person 
authorized to act in his behalf, applies to have the sale 
postponed till the next day, or (if a market is held at 
the place of sale) the next market-day, the sale shall 
be postponed until that day, and shall be then com- 
pleted, whatever price may be offered for the property. 

132. The price of every lot shall be paid at the 
Payment of pur- ti»Tae of Sale, OF as soon thereafter as the 
chMo-money. officer holding the sale directs, and in 



392 


BENGAL TENANCY ACT. 


[Chaf. XII. 


default of such payment the property shall be put up 
again and sold. 

133 . When the purchase- money has been paid in 

full, the officer holding the sale shall give 
bo given to pur- the piirchaser a certificate describing the 
property purchased by him and the 

price paid. 

134 . (1) From the proceeds of every sale of dis- 
^ trained property under this Chapter, the 

sale how to be officer holding the sale shall pay the 
applied. costs of tlic distraint and sale, calculated 

on a scale of charges prescribed by rules to b® made, 
from time to time, by the Local Government in this 
behalf. 


(2) The remainder shall be applied to the discharge 
of the arrear for which the distress was made, with 
interest thereon up to the day of sale ; and the surplus 
(if any) shall be paid to the person whose property 
has been sold. 


136 . Officers holding sales of property under this 
Act, and all persons employed by, or 

Certain persons i t . i i /¥> i • 

may not pur- subordinate to, such omcers, are prohi- 

cllSlS0 • • • • 

bited from purchasing, either directly or 
indirectly, any property sold by such officers. 

Persons contravening the terms of this section are amenable to the 
provisions of sec. 185, Indian Penal Code. 

136 . 


( 1 ) If at any time after a distraint has been 
made under this Chapter, and before 
the sale of the distrained property, 
the defaulter, or the owner of the 
distrained property, where he is not the defaulter, de- 


Procedure 
where demand 
is paid before 
the sale. 
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posits in the Court issuing the ^order of distraint, or 
in the hands of the distraining officer, the amount 
specified in the demand served under section 125, with 
all costs which may have been incurred after the 
service of the demand, the Court or officer, as the 
case may be, shall grant a receipt for the same, and 
the distraint shall forthwith be withdrawn. 

(2) When the distraining officer receives the depo- 
sit, he shall forthwith pay it into the Court. 

(3) A receipt granted under this section to an 
owner of distrained property not being the defaulter, 
shall afford a full protection to him against any 
subsequent claim for the arrears of rent on account of 
which the distraint was made. 

(4) After the expiration of one month from the 
date of a deposit being made under this section, the 
Court shall pay therefrom to the applicant for distraint 
the amount due to him, unless in the meanwhile the 
owner of the property distrained has instituted a suit 
against the applicant cf)ntesting the legality of the 
distraint and claiming compensation in respect of the 
same. 

(5) A landlord shalj,. not be deemed to have 
consented to his tenai^s sub-lotting the holding or 
any part thereof ,<tnerely by reason of his having 
received an anijoffnt deposited under this section by an 
inferior tepaht. 

137 ' ( 1 ) When an inferior tenant, on his property 
y'' being lawfully distrained under this 

under-tenant Chapter for the default of a superior 

’ for his Icasor i i i 

may be deduct- tenant, makes any payment under the last 
foregoing section, he shall be entitled to 
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deduct 4he amount ^of that payment from any rent 
payable by him to his immediate landlord, and that 
landlord, if he is not the defaulter, shall in like manner 
be entitled to deduct the amount so deducted from 
any rent payable by him to his immediate landlord, 
and so on until the defaulter is reached. 

(2) Nothing in this section shall affect the right of 
an inferior tenant making a payment under the last 
foregoing section to institute a suit for the recovery 
from the defaulter of any portion of the amount paid 
which he has not deducted under this section. 

138. When land is sub-let, and any conflict arises 

Conflict be- u^der this Chapter between the rights of 
su^rio^widin- Superior and of an inferior landlord 
ferior landiorda. distrain the Same property, the right 

of the superior landlord shall prevail. 

139. When any conflict arises between an order 
Wetraint oi distraint issued under this Chapter 

^ Court^^for 
the attachment or sale of the property 
which is the subject of the distraint, the order for 
distraint shall prevail ; but, if the property is sold 
under that order, the surplus proceeds of the sale 
shall not be paid under section 134 to the owner of 
the property without the sanction of the Court by 
which the order of attachment or sale was issued, 

140. No appeal shall lie from any order passed 
s«t for com- by a Civil Court under this Chapter ; 

dS' but any person whose property is dis- 
traint. trained on an application made under 

section 121, in any case in which such an application 
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is not permitted by that section, may institute a suit 
agaim^ the applicant for the recovery of compensa- 
tion. 

Suits for compensation for wrongful distraint.— A suit for 
illegal distraint tinder this section is maintainable only on the ground 
that the distraint was made in violation of the provisions of section 12 1 
of the Act. A tenant cannot deny the right of a registered proprietor 
to distrain and plead piyment of rent to a third person whose name is 
not registered {Hanuman Ahir v. Govindo Kuar^ i C. W. N., 318). 
Rut a landlord whose tenant’s crops have been wrongfully distrained by 
a stranger may sue to set aside such wrongful distraint {Haro Narain v. 
Sudha Krishio^ 4 Calc., 890 ; 4 C. L. R., 32). Before a tenant can 
obtain any decree for damages on the ground of illegal distraint, he must 
prove what loss he has actually sustained {Ujan Dewan v. Prannath 
Mandal^ 8 W. R., 220). In a suit for recovery of damages for illegal 
distraint on the ground that the landlord had distrained the plaintiffs 
crop alleging his rent to be more than it really was, the onus is on the 
plaintiff to prove the annual rent payable by him {Chandra Kant Muk- 
hurjiw. Hem Lai Mandal^ i C. W. N., 463). In a suit in which the 
plaintiff sued to recover the amount paid by him to obtain the release of 
his crops, which the defendant had illegally distrained as the crops of a 
third person, and in which the facts were found to be as alleged by the 
plaintiff, it was objected that the plaintiflPs brother had an interest 
in the holdings. The plaintiff’s brother was then added as a co- 
plaintiff, but after the period of limitation. A decree was accordingly 
given to the plaintiff for half the amount of his claim. On appeal 
to the High Court, it was urged (i) that under the provisions of 
sec. 140, the suit was not maintainable, because the distraint had been 
made on an application under sec. i2r, which was permitted by that 
section ; (2) that the whole of the claim ought to have been held to have 
been barred by limitation. The decree w^as, however, sustained. “We 
think there is nothing in sec. 140,” it was said, ** to exclude an action 
of this kind in a case like that before us in which the landlord is found 
to have abused his power of distraint by distraining the crops which 
belong to the tenant on the pretence that they belong to another person 
in collusion with himself. There has been an invasion of the rights of 
the tenant, for which he is entitled to a remedy, and if th^ case is not 
one of the kind contemplated by sec. 140, he is not deprived, by the 
provisions of that section of the ordinary right of action which any 
person who suffers from a tortious act has against the tori-feasor.” On 
the point of limitation it was held that there was nothing to prevent the 
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plaintiff from suing alone for compensation for the illegal distraint, as 
far as he \Vas injuriously affected by it, and in this view his claim, which 
was certainly brought m time, w.is not barred by the subsequent addition 
of his brother as a co-plaintiff Singh v. Padarath A/i/r, 2^ 

Calc., 285). 

Limitation. — Tne period of limitation for a suit for compensation 
is one year from the date of the wroii^'ful seizure. Art. 28 or art. 29 and 
notart. 2, Sch. II of the Limitation Act (XV of 1877) applies (/agat-^ 
jiban Nandci Rai v. Sarat Chandra Ghosh, 7 C. W. N., 728}. But see 
Taj ini Charan Basu v. Sambujtath Pandey, (3 \V. R , Act X, 139) 

The defendants under fraudulent and fictitious proceedings of dis- 
traint between a fictitious landlord and a fictitious tenant, seized stand- 
ing crops belonging to the plaintiff : held, that a suit for damages for the 
crops so seized is governed by art. 36, Sch. II of the Limitation Act 
the period accordingly being two years [Hari Charan Fadikar v. Hari 
Kar, 32 Calc., 459 )- 

The distraint is effected by the Act of the distraining officer when 
taking charge. Limitation runs from that date, and the period is one 
year under art. 28, Sched. II of the Limitation Act {Kali Charan Shaha 
V. Kismat Mcllah, 1 1 C. W. N., Ixxvi.) 

Jurisdiction of Small Cause Court when excluded.— Under 
art. 35 (./), Sched. II of the Piovincial Small Cause Court Act, (IX of 
1887), the jurisdiction of the Small Cause Court is excluded in suits “for 
compensation for illegal, improper or excessive distress or attach- 
ment.” See //aidar Ali V. /a/ar AK, (i Calc.. 183). In an iinreport- 
ed case {Madhu Sudan Das v Annada Pj-asad Dc, Rule No. 1349 of 
1886), in which the plaintiff sued his landlord for damages in con- 
sequence of the superior landlord having distrained and sold the produce 
of six bighas of land, belonging to, and cultivated by, the plaintiff, the 
High Court, [Petheram, C. J., and Beverley, J.), on the 3rd December, 
1886, passed the following judgment 

‘‘Order No. 1575 of 1886. — This rule was obtained to set aside the 
judgment of the Small Cause Court of Seramporo on the ground that the 
Small Cause Court had no jurisdiction to try the suit. That is the only 
point which could be taken. The question which arises upon ^at is what 
the nature of the suit is. It is au action brought by a tenant against 
his landlord, jg^niug several other persons as pro forma defendants, but, as 
a matter of fact, the judgmeub is against the landlord only to recover 
damages from him, because the crops of his tenant have been distrained and 
sold in aatMaction of the rent due by' his landlord to the superior landlord 
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of the same property and which ho had left unpaid. The first question which 
is sought to be arguod is whether such a suit will lie, and, if it will, whether 
it is a suit on contract. 1 am clearly of opinion that the suit will lie, and 
that it is a suit on contract. When a person is in possession of land which 
he holds as a tenant to another and for which he is liable to pay rent, if he 
undor-lots that land to a tenant, the law will imply a contract that he will 
pay his own rent and not leave the tenant’s goods to be distrained to satisfy 
the rent which he ought to pay ; if he does not do that, and the tenant’s 
goods are seized and sold, he commits a breach of his contract to pay up 
his own rent, and therefore the tenant is entitled to sue him upon that con- 
tract and to recover damages. That is what has happened in this case, and 
therefore it seems to me that the case comes within see, C of Act XI of 1865, 
winch provides that all suits for damages shall he cognizable by the Small 
Cause Court. It is contended that they must bo damijigea for breach of con- 
tract, but even upon that contention this is a suit for damages for breach 
of contract, and therefore comes not only within the provisions of the Small 
Cause Court Act, but within the admitted provisions of that Act. Under 
those circumstances, we think that the Small Cause Court had jurisdiction 
to try the case, and that this rule must be discharged.” 

A suit to establish a right to a standing crop is an ordinary civd suit 
and not one of a Small Cause Court nature (Ihikhyani Debia v. Dol- 
govind Ckaiidhriy 21 Calc., 430). A suit to recover money paid to 
redeem crops which h id been distrained for rents due from persons 
other than the plaintiffs, and also for damages sustained on account of 
the distraint is, so far as the claim relates to damages, a suit coming 
under clause (;) art. 35 of Sched. II of the Provincial Small Cause 
Court Art (IX of 1887) and is therefore not entirely a suit of the nature 
of a Small Cause suit, and a second appeal is not b.irred by sec. 586 
in such a suit {Dewan Rai v. Sundar Tewari^ 24 Calc., 163). 

Landlord’s liability for acts of agent.— A landlord is not 
liable for compensation when his agent, who is not authorized in that 
behalf, makes an illegal {Ram j oy Mandal Kali Moha 7 i Rai ^ 

Marsh., 282). But he is liable if the agent acts under his authority, 
or he subsequently r^atifies his acts {Shama Sundari Debt v. Mallyat 
Mandate ii W. R., 101). 

Criminal penalties for illegal interference with produce : — 
Under sec. 186 of this Act any person who otherwise than in accord- 
ance ^with this Act {a) distrains or attempts to distrain the produce of a 
tenant’s bolding ; {b) resists a distraint or forcibly or clandestinely 
removes distrained property ; or (c) without the consent of the tenant 
prevents or attempts to prevent the reaping, gathering, storing, re- 
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moving or otlierwise dealing with any produce of a holding shall be 
deemed to have committed criminal trespass under sec. 447, Indian 
Penal Code, and any one abetting him shall be deemed to have abetted 
he commission of criminal trespass. 

i«- (I) When the Local Government is of opi- 

Power for ^^at in any local area or in any 

mert>oauthor- class of cases it would, by reason of 
<wtai'i?casOT. character of the cultivation or the 
habits of the cultivators, be impracti- 
cable for a lai^dlord to realize his rent by an appli- 
cation under this Chapter to the Civil Court, it may, 
from time to time, by order, authorize the landlord to 
distrain, by himself or his agent, any produce for the 
distraint of which he would be entitled to apply 
under this Chapter to the Civil Court : 

Provided that every person distraining aiiy pro- 
duce under such authorization shall proceed in the 
manner prescribed by section li24, and shall forth- 
with give notice, in such form as the High Com-t 
may, by rule, prescribe, to the Civil Court having 
iurisdictiou to entertain an application for distraining 
the produce, and that Court shall, with no avoidable 
delay, depute an officer to take charge of the pro- 
duce distrained. 

(2) When an officer of the Coui*t has taken 
charge of any distrained produce under this section, 
the proceedings shall thereafter be eondud&d in all 
respects as if he had distrained it under section 12^. 

(3) The Local Government may at any time re- 
scind any order made by it under this section. 
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142 . The High Court may, from time to time, 


Power for 
Hieh Court to 
make rules. 


make rules consistent with this Act 
for regulating the procedure in all cases 
under this Chapter. 


High Oourt Buies.— The rules framed by the High Court under 
the provisions of this section will be found in Appendix III. 
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CHAPTER XIII. 

Judicial Procedure. 

143 . (1) The High Court may, from time to time, 

with the approval of the Governor- 
General in Council, make rules con- 
sistent with thi.s Act, declaring that 
an^ portion.s of the Code of the Civil 
Procedure shall not apply to suits 
between landlord and tenant as such or 
to any specified classes of such suits, or shall apply 
to them subject to modifications specified in the rules. 

( 2 ) Subject to any rules so made, and subject al,so 
to the other provisions of this Act, 
XIV of 188-. Code of Civil Procedure shall 

apply to all such suits. 

Application of Civil Procedure Code.— No rules have been 
made by the High Court under this section declaiing any portions of the 
Civil Procedure Code inapplicable lo suits between landlord and tenant. 
But under sec. 148 (a) considerable portions of the Civil Procedure 
Code do not apply to suits for the recovery of rent. 

Suits for arrears of rent must include all rent due at the- 
time of institution.-— Under sec. *<3 of Act XIV of 1882 a plaintiff is 
now bound to sue for all rent due at the time of the institution of his suit. 
He cannot sue for the rent of one year, and then sue later on for the 
arrears of earlier years, (see illustration to sec. 43), or for the arrears of 
later years, if the rent of these years was due at the time of the institution 
of his suit {Tara/c Chandra Mukhurji v. Panchu Mohini Debya^ 
6 Calc., 791 ; 8 C. L. R., 297 ; Madhu Prakash Sing'h v. Murli 
Manohar^ 5 All., 406 ; Narain Kumari v Ray^hu Mahapatro^ 12 
Calc., 50 ; Alay;u v. Abdula, 8 Mad., 147 ; Balaji Sitaratn Naik 
Salgavkar \\ Bhikaji Soyare Prabhti Kanolekar, 8 Bom., 164 ; Chandi 
Charan Tarafdar v. Jogend>o Chandra Chaudhri, i C. W. N., 


Powor to modi- 
fy Civil Proce- 
dure Code in 
its application 
to landlord and 
tenant suits. 

XIV of lb. 82 . 
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cxx ; Ahsanulla Khan v. Tirthabashiniy 22 Calc., 691. See also Sheo 
Shankar Sahai v. Hridai Narain^ 9 Calc., 143 j and Madan Mohan Lai v. 
Sheo Shankar Sahat^ 12 Calc., 482) The two last cited reports relate to 
to the same case, in which damagei were cltimed. The High Court 
followed the principle of Tarak Chandra Mukhurji v. Pancku Mohini 
Debya^ and on appeal to the Privy Council its decision was affirmed. 
But the dismissal of a suit for enhancement of rent is under sec. 43, 
C. P. C., no bar to a subsequent suit for rent at the rate originally fixed 
{Sadarudin Ahmad v. Beni Madhub Rai^ 15 Calc., 145. See also Kheda* 
runnissa v. Budhi^ 13 W.R., 317, and Sura Sundct^i Debi v. Ghulam Aliy 
19 W. R., 142 ; 15 B, L. R., 125, note). The case of Sadarudin Ahmad ^ 
Beni Madhub Rai is a Full Bench one and overrules Kanak Chandra 
Mukhurji v. Gutu Das BiswaSy (9 Calc, 919 ; 12 C. L. R., 599). 

Deposit of rent under s. 6r must be treated^as equivalent to part 
payment. Notice of deposit under s. 63 does not «ive a fresh and inde- 
pendent cause of action in respect of the balance then due. In a suit for 
such balance, the landlord is obliged under s. 43, C. P. C., to include a 
claim for all arrears due at the time of institution {Aiul Krishna Ghosh 
v. Nripendra Narain Ghoshy i C. L. J., 114) 

A, a landlord took proceedings against a tenant B for recovery of 
the rent of the year 1305 by appraisement of the crops under ss. 69 and 
70, and realised his dues by execution. B then sued to set aside the pro- 
ceedings as being without jurisdiction and obtained a decree for restitu- 
tion. Meanwhile, A had sued for and obtained a decree for 1306. After 
being compelled to make restitution, A sued for the rents of 1305, and 
1307 : heldy that the claim for 1305 was barred, as it had not been includ- 
ed in the claim for 1306 (Abdulla v. I/ar Kishen Singhy 2 C. L. J., 490). 

Statutory disabilities in suits for rent.— As already pointed out 
in the note to sec. 60, p. 198, proprietors, managers and mortgagees of 
estates or revenue-free properties cannot under sec, 78, Act Vll, B. C., of 
1876 recover rent due to them, unless their names have been registered 
under the Act, if objection be raised to their claims on this ground. 0 ) 
Under sec. 19, Act IX of i88o, B. C., (The Cess Act) holders of estates or 
tenures in respect of which notices of valuation or re- valuation have been 
issued, are absolutely precluded from suing for or recovering rent for any 
land or tenure situate in estates or tenures in respect of which no returns 
.have been lodged, and bhaoli land must be included in such returns 
(JagmohunTewari^. Fincky<^C?\s:>y(i 2 \\i C. L. R., 100). Further, 
under sec. 20 of the Act, every holder of an estate or tenure in respect of 

(1) Thla le oubJ^Qt to the oonditions ol any written ooutrAct between tho pmtiee (mo. 81, 
Aot Vn, B. C., of 1870). 

26 



462 


BENGAL TENANCY ACT. 


ICUAl*. Xlll. 


which a return has been made under the Cess Act is precluded from 
suing for or recovering any rent whatsoever for any land, holding, or 
tenure forming part of the estate or tenure to which such return relates, 
but which has not been mentioned in such return, unless it be proved that 
the holding or tenure, for the rent of which the rent is claimed, was 
created subsequently to the lodging of such return ; and {d) rent at a 
higher rate than is mentioned in such return for any land, tenure, or 
holding included in such return, unless it be proved that the rent of such 
land has been lawfully enhanced subsequently to the lodging of such 
return. • 

^ But It is not required that the whole of the rent which is payable by a 
particular tenant should he entered against tliat person’s name. Section 
20 (n) only requires that all the lands for which rent is payable shoulc’ 
be entered in the retutn {Gaurt Mahto v. Mahamed Laiif Hussain 

4 C. L. J., 82 n). 

Before holders of estates or tenures can recovei road-cess, which is 
included in the term ‘’rent” in sections 53 to 68 and 72 to 75 [sec. 3 (5)], 
for rent-free lands, they may be catted on to prove the issue of the notices 
of the picparation of the valuation rolls, no presumption of their due 
service arising in their favour A 7 i(fn v. Trilochan Bagchr\ 

13 Calc , 197 ; Bihari Mukhurji v. Pitamhari Chaudhram\ 15 Calc., 
237). But this rule does not apply to the recovery of road-cess for rent- 
paying lands (Bhaj^'Wafi Kitari Clujudhuraui v. Chat ar pat 2 C. 

W. N., 406). 

In a suit fur enhancing the rent payable by certain fractional share- 
holders in a ialiik^ the samitidar put in as evidence several road-cess 
returns which had been filed on behalf of another fractional share- 
holder and which showed that the tenants were receiving from sub-tenants 
considerably higher rent than they were paying to the zamindar : heldy 
that these returns, though not conclusive, yet pn'ma facie showed that the 
existing rent was not fair and equitable and that the onus lay on the 
tenants to rebut the presumption raised by the returns by producing the 
collection papers {Hem Chandra Chaudhiiri v. Kali Prasanna Chaudkuri^ 
8 C. \V. N., I). 

Sucoessioa Certifloate Act.— -Under section 4 (2) of the Succes- 
sion Certificate Act (VI I of rSSq) arrears of rent payable in respect of 
land used for agricultural purposes which accrued in the time of a deceas- 
ed landlord may be sued for without '* certificate having been taken out 
under the provisions of that Act. See note, p, 73. 

Interpleader suit. — Under sec. 474, Civil Procedure Code, tenants 
cannot sue their landlords for the purpose of compelling them to inter- 
plead with any persons other than persons making claim through such 
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landlords. A tenant therefore cannot bring a suit to have it determined 
which of two defendants, both of whom claim rent from him, is his land- 
lord. {Koilash Chandra Datta v. Goluk Chandra Poddar^ 2 C, W. N., 
61). 

Failure of plaintiff to prove alleged rate of rent — When 
in a suit for arrears of rent at certain alleged rates, the plaintiff fails to 
prove the rates of rent alleged by him, it is not the duty of the Court to 
ascertain^ what were the proper rates payable, unless asked to do so. 
{Rash Dhari Gop v. Khakon Sin^h^ 24 Calc, 433.) In this case it was 
pointed out that Pannu Sin^h v. Nirghin Sin^h^ (7 Calc., 298) does not 
really lay down the contrary, though according to the head-note of the 
report it does. 

Denial of landlord’s title. — No tenant of immoveable property, 
or person claiming through such tenant, shall, during the continuance 
of the tenancy, be permitted to deny that the landlord of such tenant had 
at the beginning of the tenancy, a title to such immoveable property ; 
and no person who came upon immoveable property by the license of 
the person in possession thereof shall be permitted to deny that such 
person had a title to such possession at the time when such license was 
given. (Sec. 116, Act I of 1872 : Jai Narain Basu v. Kadambini Dasi^ 
7 H. L. R., 723, note; Rhairo Singh w. Lilanand Singh^ 21 W. R., 
153 ; Sonamani Bibi v. Dhan Munshi^ i C. W. N., xxiv). Although 
a tenant may not, during the continuance of the tenancy, deny that 
his landlord had a title at the beginning of such tenancy, he may 
show that such title has expired {Atnmii v. Ramakishna Sastri^ 2 
Mad., 226 ; Burn Co. v. B/sho Mayi f)asi^ 14 W. R.. 85 ; Mohan 
Mahtu V. Skamsul l/oda^ 21 W. K., 5), as by a sale to him by the land- 
lord, ( Vedu V. Nilkanth, 22 Bom., 428), or has been defeated by a title 
paramount {Gopanand Jha v. Gobind Prasad^ 12 W. R., 109). The 
words “at the beginning of the tenancy” in sec. 116, Act I of 1872, only 
apply to cases in which tenants are put into possession of the tenancy 
by the person to whom they have attorned, and not to cases in which 
the tenants have previously been in possession ; consequently, when A, 
a raiyat, being in possession of a certain holding, executed a kabulyat 
regarding this holding in favour of B (who claimed the land, in which 
the holding was included, under a derivative title from the last owner), 
and paid rent to B thereunder, it was held that A was not estopped by 
sec. 1 16 of the Evidence Act from disputing B’s title {Lai Mahomed w. 
Kalonas.^ ii Calc., 519 ; Brajanaih Chaudhn v. Lai Miak Manipuri^ 14 
W. R., 391 ; Jesingbhai v. Hataji^ 4 Bom., 79). But when a tenant 
denied execution of a kabulyat sued on by the plaintiff, pleaded that it 
was forged and denied payment of rent under it, and failed to establish 



404 


BENGAL TENAtJCV ACT. 


[Chap. XIU. 


these pleas, it was held that he was not entitled to prove that the plaintiff 
was not his landlord, though he had not been indocted into the land 
by him Das v. Surendra Nath Sinka^ 7 C, W. N., 596). One 

who pays rent to another, believing him to be the landlord’s represen- 
tative, is not estopped from afterwards showing the want of title 
in that other {Beni Madhub Ghosh v. Thakurdas Mandate B. L. R., 
F. B., 588 ; 6 W. R., Act X, 71 ; Gauri Das w. Jagarnath Rai^ 7 
W. R., 25). ^ 

A tenant is n.>t prevented from questioning the title of the alleged 
assignee of his admitted landlord {Tilleshari Kuar v. Asmedh Kuar^ 24 
W, R., 101 )• A executed a kabulyat for a term of years to B, as 
zamindaf'^ B gave a patni of the samindari to C. C instituted a suit for 
arrears of rent under the lease against A, the lessee. A admitted the 
execution of the lease to H, but denied that B was his real lessor and 
beneficially entitled to the rent, and alleged that he was only a bcnafnidar 
for a third party. It was held that A was competent to deny his lessor’s 
title as stated in the lease, and by parol evidence to prove a different 
title to that recited m it {Donzelle v. Kedarnath Chakrabartti^ 7 B. L. R., 
720; 16W. R., 186; 20W. R, 352; Indrabatti A'oer v. Mahbub Ali^ 
34 W. R. 44). A mere hennmidar c^inxiot maintain a suit for ejectment, 
having neither title to, nor possession off the property (/ssar Chandra 
Datta V. Gopal Chandra DaSf 25 Calc., 91). 

Possession of a tenant not adverse to landlord.— The posses- 
sion 01 a tenant is not adverse to his landlord {Skristidhar Masumdar 
v. Kaii Kantf i W, R., 171 ; Watson v. Sarat Sundari Debif 7 W, R., 395 ; 
Davis V. Abdul Hamid^ 8 W. R., 55 ; Grish Chandra Rai v. Bhagwan 
Chandra Raff 13 W, R, 19 1 ; Lai:ku Khanx. WisCy i8 W. R>, 443 ; 
Dull Chandx. Sham Bihar i Singh y 24 W. R., 113; Haradhan Raix. 
Haladhar Chandra Chaudhriy 25 W. R., 56 ; Raj Kishor Sarma Chakra- 
vartti X, Girija Kant Lahiriy 25 W. R, 66), as long as there is no 
dispute or conflicting claim {Ram Chandra Sin((h v. Madho Kuman, 12 
Calc., 484)» So long as the relation of landlord and tenant exists, 
the mere omission of the tenant to pay his rent does not constitute 
an adverse possession so as to make limitation applicable {Traihkhya 
TarifU Dasi v. Mohinia Chandfa Mataky 7 W, R., 400 ; Range Lai 
Mdndal v. Abdul Ghaffury 4 Calc., 314; 3 C. L. R., 119 ; Poresh Nath 
Rai v. Kashi Chandra Talukdaty 4 Calc., 661 ; Dadoba v, Krishna^ 7 
3 on^, 34 ; Taiia v. Shadashiv^ 7 Bom., 40 ; Tiruchurna Perumal Nadan 
v, Sanguviny 3 Mad, u8 j Ptemsukh Das v. Bhupia^ 2 All, 517). See 
also note, p. 25. When A holds under B’s tenants, his pcissession is not 
adverse to B {Bangsraj Bkukta v, Megh Lai Puriy 20 W. R., 3^8). The 
mere non-payment of rent does not constitute an adverse holding, but if 
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a tenant openly sets up an adverse title and holds adversely, limitation 
runs {Haronatk Rat v. Jogendra Chandra Rat\ 6 W. R., 2i8), (as when 
an intermediate holder sets up a mukarari title, {JVa/mudt'n //ossein v/ 
L/oyd, 15 W. R., 231), from the time when the landlord had notice of the 
adverse title so set up {Gaura Kumari v. Bengal Coal 13 W. R., 
129 ; 12 B. L. R’, 282 ; Gaura Kumari v, Saru Kumari^ 19 W. R., 252 ; 
Pitambar’v. Nilmani Singh Deo^ 3 Calc., 793 ; Gopalrao v. Mahadetirao 
21 Bom , 394 ; Dalmar Puri v. Bipin Behari Miira, 18 Calc., 526) ; and 
a trespasser, merely by alleging tenancy in his written statement, does 
not preclude himself from setting up the defence of the law of limitation 
{Dina Mani Debi v. Durga Prasad Mazumdar^ 21 W. R. 70 ; 12 B. L. 
R., 274). A wife during the prolonged absence of her husband, who was 
erroneously supposed to be dead, acting in excess of the limited powers 
of a wife in possession of her absent husband’s property, made a maurasi 
grant of a portion of her husband’s estate. The grantee entered into and 
remained in possession for upwards of twelve years. It was held that 
the position of the grantee was not that of a lessee and that his posses- 
sion, (although in its inception an act of trespass against the husband), 
having continued for upwards of twelve years, had perfected his title to 
the lands {Bijai Chandra Banurji v. Kali Prasanno Mukhurji^ 

4 Calc., 327). It is open to a defendant to plead tenancy and limitation 
in the alternative {Keamnddin v. Hari Mohan Mandal^ 7 C. W. N., 294). 

A tenant cannot acquire an easement by prescription in other lands of his 
lessor {Mani Chandra Chakravartii v. Baikantha Nath Biswas^ 9 C. W. 
N., 856). When there is a current lease, and the tenant is dispossessed 
by a third party, time does not commence to run against the landlord 
until the expiration of the lease. But when the lease has expired and the 
tenant is holding over with the landlord’s consent, and the possession of 
such third party is adequate in continuity, in publicity and in extent so 
as to show that it is possession adverse to the landlord, the latter is not 
precluded from determining the tenancy and suing the trespasser in 
ejectment and his right to sue will be barred after 12 years of such 
possession {Kishwar Nath Sahi v. Kali Sankar Sahai^ 10 C. W. N., 343). 

The landlord need sue only his recognized tenant.—Under 
the former law, the landlord was only bound to sue his registered tenant 
for the rent {Hari Charan Basu v. Meherunissa, 7 W, R., 318 ; 
Forbes v. Pratap Singh, 7 W, R., 409 ; Sadhan Chandra Basu v. Guru 
Charan Basu, 15 W. R., 99 j Sadai Purira v. Baistab Purira, 15 W. R., 
261 ; Dwarka Nath Mittra v. Nobango Manjari Dasi, 7 C. L. R.,^33 ; 
Bichitra Nanilk Rai v. Bihari Lal^ 5 C. L. 89) Mere cognizance 
or supposed cognizance by the landlord of the purchase of a tenure 
is not sufficient to cure the defect of non-registration {Sarkies v. 
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Kali Kumar /^ai, W. R., Sp. No., 1864, Act X, 98). But if he has 
recognized a new tenant by accepting lent from him (Nabo Kumar 
Ghosh V. Krishna Chandra Banurji\ W. R., Sp. No., 1864, Act X, 112 ; 
Mritanjal Sarkar v. Gopal Chandra Sarkar^ lo W. R., 466 ; 2 B. L. R., 
A. C., 131 ; Bharat Rai v. Ganga Narain Afahapatro^ 14 W. R., 2ir ; 
Dhanpat Singh Rai \\ Vilait Ali^ 15 W. R., 21 1; Anand Afayi Dasi 
V. Mohendro Narain Das^ 15 W. R., 264 ; AUender v. Dwarkanath Rai^ 
15 W. R,, 331), that IS, not m the name of the old tenant {Rasomai 
Purkhait v, Srinath Maira, 7 C. VV. N , 133) or in other ways {Miah Jan 
V. Karuna Mayi /)rln\ 8 B. L. R., A. C , 1), as by allowing sums paid into 
the Collectorate to be earned to his credit (Ram Govind Rai v. Dashubhoja 
Debi^ 18 W. R. 195), or by selling his raiyai’s right and interest in the 
tenure {I^rasanno Mayi Dasi v. Bhobo Tarini Dasi^ to W. R., 494), he 
cannot resile and sue his old tenant. He can recognise him to what 
extent he pleases {Gonesh Das v. Ram Pratab Singh^ 5 C. W. N., clxxv). 
If a holding has been let to more than one raiyat, they must all be sued 
{Rup Narain Singh Jag^^^o Singh^ 10 W. R., 304). The unregistered 
transferee of a transferable tenure cannot be treated by the landlord as 
a trespasser, and is entitled as against the landlord who has evicted him, 
to be restored to possession {Nobin Knskna Afukhurji v. Shib Prasad 
Patak^ 8 W. R., 96), Under the present law, though there is now no 
registration in the landlord’s serishiah^ a landlord is only bound lo sue 
his recognized tenant, and is not bound to recognize transferees of tenu es 
and raiyati holdings at fixed rates, unless the procedure prescribed by 
secs 12 to r8 has been stnctly complied with, or of occupancy-holdings, 
transferable by custom or local usage unless notice of the transfers has been 
given as provided in section 73. Wh»n a landlord has obtained a decree 
for rent against his registered tenant, a transferee of the holding, who 
acquired an interest in it after the decree, cannot maintain a suit to set 
aside the decree, except on the ground of fraud, nor is he entitled to a 
refund of the money paid in satisfaction of the decree {^Jadu Nandan 
Tewari v. Tirbhuban Tewari^ j C. W. N., clxiv). 

Though the landlord sues only the recorded tenant for the rent, this 
does not relieve the unrecorded tenants of their equitable liability of 
paying their share of the rent to the recorded tenant who has been 
obliged to pay the whole. Even when one of the unrecorded co-tenants 
has sold away his interest before the date of suit, this will not relieve 
him of his liability, even when he has derived no advantage from the 
paymeftt made, if he was a co-tenant at the time when the liability for 
the rent arose {Govinda Chandra Chakravartti B(tant Kumar 
Chakravartti^ 3 C. W. N., 384). 

A landlord cannot sue his tenants for the rent of a holding, and also 
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the zarpeshgi-dars from the tenants for the same rent on the ground that 
the zarpeshgi-dars are in occupation of a portion of the holding {Rama 
Dasw, Tkakur Das^ i C. L. J., 156). 

Because a person is the sole recorded tenant in the landlord’s serishfa, 
he is not therefore alone entitled to sue third parties for damages done to 
the tenure, if the persons are also interested and have a right to the same 
{Ishwar Chandra Santra v. Satish Chandra 30 Calc., 207 ; 7 C. W. 
N., 126). 

The onus of proof that rent decrees have been obtained against the 
sole recorded tenant is on the plaintiff Uindlord {Raikantho Nath Rai 
V. Debendra Nath Sahi^ 1 1 C. W. N., 676). 

The landlord may sue the real tenant.— A decree for arrears 
of rent may be given against the real lessees in possession, although no 
previous realisation of rent directly from them is established, and no 
written agreement is shewn to have been executed by them in their 
own names, another party being the ostensible holder of the lease and 
not denying liability {Jadunath Pal v. Prosanna Nalh Da/ta^ 9 W. R., 
71 ; P/pin Bihar i Chaudhri yi. Ram Chandra Rat\ 14 W. R., 12 ; 5 B. 
L. R., 234 ; Ram Tarak Ghosh v. Biressar Bafiurji^ 6 W. R , Act X, 32 ; 
Jirabatunnissa v. Ram Chandra Das^ 6 W. R., Act X, 36). A mortgagee 
in possession may be sued for the rent {Macnaghien v. Bhikari Singh^ 2 
C. L. R.. 323). If a zamindar sues an agent for rent due from an estate, 
this is no bar to the zaminda^s afterwards suing the principal for rent, 
subsequently accrued due. But he cannot in the same suit sue both the 
principal and the agent : he must elect which of them he will proceed 
against {Prasan?ia Kumar Pal v. Kailash Chandra Pal^ 8 W, R., 428). 
A landlord cannot hold both the nominal and the real lessees liable for 
rent, but must make his election {Kamyab v. Umda B*gum, W. R., Sp 
No., 1S64, Act X, 88 ; Plira Lai Bakshi v. Raj Kishor JLrzi/mdar, W. R., 
Sp. No. F. B., ,58). 

No decree for arrears of lent can be made against any person other 
than the actual tenant, or some one who may be security foi him. 
Consequently, there can be no decree for arrenrs of rent against persons 
holding subordinate interests in a yVr;>/>* tenure, which have been created 
by the jaii^irdar {Pratap Udai Nath v. Pradhan Mokunda Singh, 25 
Calc., 399 ; 2 C. W. N., 96). 

Admissions by co-tenants.— An admission by one raiyai as to 
the rate at which he holds is not evidence to prove the rate at which 
another raiyat holds (Narahari Mohant v. Nai'atm Dusi, W. R, Sp. No., 
F. B., 23). When two persons were sued for rent as joint tenants, and 
one of them admitted the correctness of the plaintiff’s claim, it was held 
that the admission of the one could not bind the other, and that as they 
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had been aued on the allegation that they held the holding jointly, a 
separate di^^ree for half the amount admitted could not be made against 
the tenant who had made the admissij^n {Chanddreshwar Narain Prasad 
V. Chuni Ahir^ 9 C. L. R., 359). The admission of a co-shafer tenant as 
to a particular person being the landlord of the holding is no evidence 
against the other co-tenants {Kali Kishor Chaudhri v. Gopi Mohan Rai^ 
I C. W. N., cliv). But ill a suit between a zamindat and his ijaradars 
for rent, a person who was one of several joiedars in the makal was 
called as a witness for the zamindar^ and admitted the fact that an 
arrangement existed whereby he and his co-jotedars had agreed to pay 
rent to the zamindar direct This suit was decided in favour of the 
zamindar. The ijaradars then brought a suit against the jofedars, 
amongst whom was the witness above mentioned, to recover the sum 
which the joiedars ought to have paid to the zamindar direct, and which 
the ijaradars had been decreed to pay. The joiedars disclaimed all 
liability to pay rent to the ijaradars. In this suit the evidence given by 
the joiedar in the zamindar^s suit was received on behalf of the plaintiff 
against all the defendants and it was held that the evidence was admis- 
sible {Kausulliah Sundari Dasi v. Mukta Sundari Dasi^ ii Calc., 588). 
In this case it was said that “ where there are several co-contractors or 
persons engaged in one common business or dealing, a statement made 
by one of them with reference to any transaction which forms part of 
their joint business, has always been held admissible as evidence against 
the others.” A decree obtained against one co-tenant, who was the 
registered tenant, and who was allowed by the other to represent him in 
the tenancy, the dakhilas being issued in his name only, was held admis- 
sible against the other tenant on the ground of equitable estoppel {Mali 
Lai V. Nripendra Naih Raiy 2 C. W. N., 172). Where one of several joint 
tenants has executed a kabulyai for the rent of the entire tenure, and the 
other tenants ha\e not acquiesced in it and are not bound by it, the 
tenant executing the kabulyai is not liable for any rent in excess of his 
share {Ram Taran Chafurji w. Asmatullah, 6 C. W. N., iii). In a 
suit for ejectment from certain homestead land, a written statement 
filed on behalf of some co-sharer defendants was held admissible as 
evidence against other co-sharer defendants {Girija Prasanna Mukherji 
v. Jadu Naik Kannokar, 10 C. W. N,, cxxxvi). But a decree obtain- 
ed by a co-sharer landlord is not admissible as evidence as to the rate 
of rent in a suit brought by another co-sharer {Abdul A li v. Raj Chandra 
DaSy 10 C. W, N., 1084). ♦ 

Sat-off.— In a suit for arrears of rent a claim for abatement may be 
made by way of set-off, and it is competent to the Court to adjudicate 
on such a plea. See notes to secs. 38 and 52, pp, 139 and 181. A liquid- 
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ated sum due on a bond is capable according to law^ even without an 
agreement to that effect, of being set off against sums due for rent 
( Watson Co, v. Brajo Sundari Dedt\ 16 W. R., 225). In a suit broufe^ht 
by one of the co-sharers in an estate for money alleged to be due 
in respect of her share as arrears of rent, where the claim was admitted, 
it was held that the defendant, was not entitled to set-off, under sec. 12 1 
Act VIII of 1859, the plaintiff’s share of the Government revenue 
of the estate which had been paid by the defendant for the period for 
which the arrears of rent were alleged to be due. It was said that, 
to admit of a set-off, there must be such a connection between the claim 
and counter-claim that the truth and completeness of the one cannot 
be judged of or measured without reference to, and a con'^ideration of, 
the other, and that in this case there was no such connection between 
the claim of the plaintiff and the counter-claim of the defendant, 
as would entitle the defendant, as a matter of equity, apart from legisla- 
tive enactment, to a set-off {Hossaina Bibi v. Smithy 22 W. R., 15 ; 13 
B. L. R., 440). In suit by a zamindar for arrears of rent the defend- 
ant alleged that his tenure bad been placed under the management 
of the Collector, and had so remained for a number of years, and that 
the Collector, from money realized by him as manager, had, in addition 
to satisfying all other claims of the plaintiff paid the rents accruing 
not only during the period of his management, but up to, and inclusive of, 
the year, the arrears of rent for which were claimed in the suit. The 
lower Court refused to consider the defendant’s plea, on the ground that 
it was in the nature of a set-off, and that not being a debt due from the 
plaintiff to the defendan/, it was not such a set-off as could be allowed by 
the Court. It was, hq^^^ever, held that the plaintiff’s plea was a plea of 
payment merely aqfi not in the nature of set-off {Kunja Bihari Sini^h v. 
Nil Mani Sinoh^ L. R., 296). A darpainidar has been held entitled 
to set-off agains^ihe patni rent sums paid by him to save the patni from 
sale under R^*^ VIII of 1819 {Nabo Gopal Sarkar v. Srinath Bando- 
padhya, 8 Cj^lc., 877 ; Lalit Mohun Saha v. Srimbas Sen, 13 Calc., 331). 
In a suit a zamindar against the wife of the Nawab Nazim, of Bengal 
for th^rent of a patni {or the years 1284 and 1285, it appeared that the 
defyr^dant had paid the revenue for 1284 to Government, and it was con- 
tejgiaed that the moneys paid for revenue were payments made to the 
j^intiff so as to entitle him under secs. 59 and 6r of the Contract Act to 
appropriate them in discharge of the rent of 1283, which was barred by 
limitation. But it was held that these payments were properly the sub- 
ject of set-off as money paid to the use of the plaintiff, and that they 
could not be appropriated under the Contract, Act to the rent of 1283 
{Buhtnini Ballabh Rat v. Jamania Begam, 9 Calc, 914 ; 12 C. L. R., 
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534). Though the provisions of sec. iii, C. J\ C , allow only of an as- 
certained sum being set off against the plaintiffs claim in a suit for the 
recovery of money, they do not take away from parties any right to set- 
off, legal or eCjuitable, which they would have independently of that Code 
{Bha^hat Panda V, Bamdeb Panda^ \ \ Calc., 557), provided the cross- 
demand raised by the defence arises out of the same transaction as, and 
is connected in its nature with, the plaintiff's suit {Chisholm v. Gopal 
Chandra Sarpna^ 16 Calc., 71 1). 

A defendant is entitled to set off the amount of a decree obtained by 
him against the plaintiff, although the decree has not been executed 
{Bharat Prasad Sahi v. Ramcshwar Koer^ 30 Calc., 1066), but not a 
decree for costs obtained by him in a suit brought against him by the 
benamidar of his landlord and in which his landlord was a pro forma 
defendant {Tilak Chandra Rai v. Jasoda Kumar Rai^ ii C. \V. N., 215). 
Where the defendant in a suit for rent claimed a deduction for road cess 
payable by the plaintiff, and which had been paid by him, held that the 
payment was not a part payment of the rents sued for, but an antecedent 
debt and was in the nature of a set-off, and Court fees must be paid for 
the same {Gui^e v. Anania Ram Ra(hi\ 10 C. W. N., 199). 

Burden of proof. “ Under sec. 109, Act I of 1872, when the ques 
tion is whether persons are landlord and tenant and it has been shown 
that they have been acting as such, the burden of proving that they have 
ceased to stand to each other in those relations respectively is on the 
person who affirms it. (vSee Mohan Mahto v. Shamsul Buda^ 21 W. K , 

5 ; Ran (10 Lai Mandal v. Abdul Ghaffur^ 4 Calc., 314 ; 3 C. L. R., 119 ; 
Parbati Dasi v. Rum Chand JUiattacharji\ 3 C. L. R., 576 ; and Bama 
Cha7Uin Chaudhun w Adminisfrato? General, 6 C. L. J., 72). When 
it has not been so shown, and no tenanc y is admitted, the burden of 
proving an alleged tenancy is on the party asserting it to exist {Ra?// 
Mafii v. Alhnudin^ 20 W. R., 374 ; Bafai Ahir v. Bhai^ahatti Ktiar^ 11 
C. L. R., 476). The onus of proving the proper rate is upon the plaintiff, 
and not upon the defendant {Sa/mra Khatun v. Gopal Lai Tat^orey i 
W. R., 58 ; Khola Mandal v. Piru Sarkar^ 6 W. R., Act X, 18 ; Ashraf 
V. Ram Kishor Ghosh^ 23 W. R., 288). The fact that a tenant some time 
ago gave a habulyat for a limited period at a particular rate of rent is not 
sufficient to throw upon the defendant the onus of proving what the 
present rent is, without any evidence on the part of the landlord that the 
lent specified in the h^nbu/yal had ever Leen realized from him {Makunda 
Chandra Sa>ma v. Afpan Aliy 2 C. W, N., 47). In a suit to recover 
arrears of rent at enhanced rates, the onus of proving both the quantity 
and the rates is upon the plaintiff and not upon the defendant {Ghulam 
AH V. Gopal Lai i W. R., 56). It lies on the plaintiff to make 
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out distinctly the diflferent grounds on which he rests his right to enhance, 
7 ^/^., excess of area, increase of pr.)du:tiven2ss apirt from the tenant’s 
agency, and increase in the viluc of produce (^Ghulaut AH v. Gopal Lai 
Thakur 9 W. R., 65 ; PiiHn Bihari Sen v. Watson Co.^ 9 W. R., 190 ; 
Doma Rai v. Melon^ 20 W. R., 416), and he must prove that the present 
rate is not fair and equitable {Hills v. Jendar Mandate 1 W. R,, 3). In 
a suit to recover arrears of rent from the defendants, who, as thikadars 
of the plaintiff’s share in a certain mausah^ had been in possession from 
1262 to 1281 without having paid any rent, the plaintiff, who claimed a 
bhaoli rent at the rate of 9 annas of the crop, proved that in the mauzah 
in question the raiyats paid rent at that rale, and it was held that under 
the particular circumstances the onu-. was on the defendants, who alleged 
that the proper rate was 8 annas to prove their allegation {Lochan 
Chaudhri w. Aniip Sini^dt, Z C. K ^ 426). In a suit for enhancement 
where the defendant replies that the land in question does not belong to 
the plaintiffs estate, the onus is on the plaintiflf (who seeks to dispute the 
previously existing arrangement) to prove his right to do so {Mahomed 
Ali V. Radha Raman Mandal^ kcX X, 18). In a suit for en- 

hancement, in which it was contended that the land constituted a grant 
created before 1790, it was decided that the onus was on the plaintiff to 
show that the land was included in the zamindari at the time of the 
permanent settlement and was, therefore, liable to enhancement 
{Ahsanullah v. Bassarat AH Chaudfiu^ 10 Calc., 920). In a suit for en- 
hancement when the defendant pleads that rent had been assessed on 
lands covered by hedges and ditches and forming boundaries be- 
tw'cen fields, and that according to custom such land was not liable to 
pay rent at all, the onus is on the defendant to prove the custom {Haro 
Chaudhri v. jayeshar Nandi^ 6 W. R., Act X, 46). When a defendant 
claims abatement of rent on the ground of diluvion the onus is on him 
{Savi v. Abhai Nath Basu^ 2 W. R , Act X, 28). So, also, when he 
pleads remission of rent {Banwari Lol v. Ft^rlony, 9 W. R., 239). In a 
suit for rent by a share-holder, when the defendant contends that he is 
not bound to pay otherwise than by entirety to the person entitled to the 
whole rent, the onus is on the plaintiff to show that he is entitled to sue 
for a fractional portion {Lalan v. Hemraj Sins^h^ 20 W. R., 76). The 
onus of proving land to be sir, or proprietor’s private land, lies on the 
person who alleges it to be so {Hari Das v, Gkansham Narain, 6 All, 
286 ; sec. 120 (2) ). Where a raiyat holds land of considerable extent 
under a zatnind ir tuxhI alleges that one or two plots occupied by him are held 
under a different title, theonus is on him to prove his allegation {Ram Kumat 
Rai V. Bijai Govind Baral^ / W. R., 535). In a suit for the recovery of 
daipages for illegal distraint on the ground that the landlords had distrain- 
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' ed the plaitttiflf’s crop, alleging^ his rent to be more than it really was, it 
was held that the onus was on the plaintiff to prove the annual rent pay- 
able by him {Chandra Kant Mukhurji v. Hem Lai Mandate I C W. N., 
463). In suits for arrears of rent, when the defendant pleads that the 
land is lakkiraj or rent free, and in suits in which the plaintiff seeks for a 
decree that land is rent-payiOsS the onus is on the plaintiff to prove that 
the land is rent-paying {Gum mi Kasi v. Harihar Mukhurji^ W. R., Sp. 
No., F. li., ns ; Matanja^ini Debt v. Mahomed^ W. R., Sp. No., 1864, Act 
X, 30 ; MoH Lai Aduk v. Jadupati Das^ 2 W. R., Act X, 44 ; Gangadhur 
Singh V. Bimola Dast\ 5 W. R., Act X, 37 ; Mahomed Azsar Alt v. Nasir 
Mahomed^ 3 B. L. R., A. C , 304 ; Mritanjai Chakravartti V. Barada 
Kan fa Rai^ 6 W. R., Act X, 18 ; Jagesshari Debt v. Gadadhar Banurji^ 
6 W. R., Act X, 2 1 ; Shib Narain Rai v. Chidam Das^ 6 W. R., Act X, 
45 ; Ram Kumar Ghoml v, Debi Pramd Chattiirji^ 6 W. R., Act X, 87 ; 
Dhanmani Debi v. Sattrughan Szl, 6 W. R., Act X, 100 ; Bisseswar 
Chakravartti v. Umacharan Rai^ 7 W. R., 44 ; Parsidh Narain Singh v. 
Bissessar Dyal Sin^h^ 7 W. R., 148 ; Pradhan Gopal Singh v. Bhup Rai^ 
9 W.R , 570 ; Ra; Kishor Mukhurji v. Harihar Mukhurji^ 10 W. R., 117 ; 
Prem Chand Barik v. Brajanath Kundu, 10 W. R , 204 ; Ambika Char an 
Mandal v. Ram Dhan, i r W. R., 35 ; Man Mohun De v. Sri Ram Rai^ 
14 W. R., 285 ; Sridhar Nandi v. Braja Nath Kundu^ 14 W. R., 286 ; 2 
li. L. R., 21 1 ; Harihar Mukhurji v. Madhab Chandra^ 8 B. L. R , 566 ; 
14 Moo. I. A., 152 ; Hetnangini Debi Jatindra Mohan Ghosh, 10 C.W. 
N., clxiv ; ArfannUsa v. Piari Mohan Mukhwji , r Calc., 378; Milan v. 
Mahomed Ali, 10 C.W.N., 434). But in Guru Prasad Rai v Ja^gabandhu 
Mnzumdar , R., Sp. No., F. B , 15) it was said that the defendant 
having by giving a kabuliat a portion of the land in dispute acknow- 
ledged himself to be the plaintiffs jaiyat as to that portion, it lay on him 
to prove his plea of his not being the plaintiffs raiyat as to the rest, and 
in Satto Char an Ghosal v. Mahesh Chandra Mitra, (3 W, 178), 
that in a suit not for resumption, but for assessment at enhanced rates, 
in which the defendant admits that the main portion of the lands in dis- 
pute is rent-paying, but does not separate the rent-free lands, the plain- 
tiff is not bound to prove that the lands are rent-paying until the defend- 
ant points out their precise situation. In Ashrafunnissa v. Mohan Deb 
Rai (5 W, R., Act X, 48), it was laid down that some prima fade proof 
of an ostensible rent-free holding and not a bare allegation by the defend- 
ant to this effect is necessary to bar a plaintiff in a suit for enhanced rent, 
where the defendant admits a tenancy for one portion of the land 
for which rent is sought. In Nihal Chandra Mistri v. Hari Prasad 
(8 W R., 183), it was ruled that where there is prima, fade 
evidence that a tenant holds part of the land sought to be enhano||l 
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as paying rent and part as rent-free, the onus is shifted from the 
raiyat to the landlord. The same rule was laid down in Hira Ram 
Bhattacharji v* Ashraf Alt (9 W. R., 103) and in Sashi Bkushan, 
Bakshi V. MM^med Matain (4 C. I*J., 548) it was decided that when a 
purchaser at a patni sale proves his purchase and on his applying for 
possession is resisted by persons holding lands within the ambit of the 
patni tenure, who set up the defence that the lands held by them are 
lakhiraj\ it is for them to prove that the lands have been held not under 
the patni tenure but as lakhiraj\ so that according to these cases it would 
seem as if the onus lay in the first instance on the defendant. In another 
case, Shamdan AH v. Mathnranath Datta^ (14 W. R., 226), in which the 
defendant pleaded that certain lands, though lying within the ambit of the 
zamindari^ did not form part of it, but were lakhiraj^ it was held that 
the onus lay on the defendant to show the alleged independent title ; 
failing to do so, the prima facie title made out by the plaintiff ought to 
prevail. Again, in Newaz Bandopadhya v. Kali Prasanno Ghosh^ (6 
Calc., 5434 8 C. L. R., 6), it was ruled that in a suit for enhancement of 
rent, when the tenant pleads that a portion of the land of which the rent 
is sought to be enhanced is held by him rent-free, the onus is on the 
tenant to prove prima facie that such portion of the land is so held by 
him ; if he be successful in this, the onus is then shifted upon the land- 
lord to rebut such prima facie evidence Then, in Akbar Ali v Bhyea 
Lai Jha^ (6 Calc., 666 ; 7 C. L. K., 497; it was decided that the burden of 
proof is on the landlord, when the land 'u held by a person not a tenant 
of the plaintiff for other land, or when such land is occupied as a separate 
parcel or holding, or otherwise in such a manner as to be entirely dis- 
tinct from other lands held by the same peison as a tenant under the 
plaintiff. When the land is occupied by a tenant of the zamindar and is 
not distinguished in the manner described above from the rest of the 
land, as to which tenancy is admitted, the burden of proof is on the tenant. 
But in Backaram Mandal v. Piari Mohan Banurji^ (9 Calc., 813 ; 12 C. 
L. R., 475), it was said that in suits for resumption of lands alleged by 
the defendant to be rent-free, the burden of proof is in the first instance 
on the plaintiff to show that the lands are rent-paying. This he can do 
by proof of receipt of rent, or that its proceeds were taken into account at 
the permanent settlement, or by other sufficient means. The fact that 
the land in dispute is surrounded by other lands held by the defendant, 
for which rent is paid is evidence to show that the land fornis part of bis 
tenure and is not his lakhiraj holding, but no decree can be passed ad- 
versely to the defendant on it, unless it be held to establish a 
pfima fade case in favour of the plaintiff. This was followed in 
Pfprendra Narain Rai v. Biskan Chandra Das^ (l2 Calc., 182), 
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in which it was decided that in a suit for resumption of lands, 
when the defendants allege that the lands are lakhiraj^ the onus 
is on the plaintiff in the first instance to show that the lands 
are mal^ or rent-paying, and that if he fails to ma’ke ouf such ^prima 
Jcicie case, the suit should be dismissed. 

In a suit by a landlord for khas possession of land in defendant’s 
possession, the defendant set up and proved an intermediate tenure. 
Held, that it was on the plaintiffs to prove that the parcel of land sought 
to be resumed was outside such tenure {Rajendra Xumar Rasu v. 
Mohima Chandra Ghosh. 3 C. W. N., 763) See also Hridai Krishna 

V. Nohin Chandra Sen, (12 C. L.R., 457); and Mohima Chandra Mazum- 
dor V. Mohesh Chandra Neo^^i, (16 Calc , 479). 

In a suit to recover possession of certain land described as khas 
khamar, of which plaintiffs had been forcibly dispossessed, defendants 
claimed lo hold the land by w.iy of permanent joie for 40 years, and 
contended that the plaintiffs had no right except to receive rents. Held^ 
that as the defendants admitted the ownership to be with the plaintiffs, 
and prayed to be allowed to hold possession under the yV^/'^’-tenancy, the 
burden of proof lay wiili the defendants {J/ari Moha?i Poddar v. Gharib- 
ullah 22 W. R., 417). But when the tenant had been in long 

and peaceable possession of land as part of an admitted tenure, it was 
held that in a suit for ejectment it lay on the Lindlord to prove that the 
land was his kha"^ land {Nanda Lai Gosivami v. jajireswar Haidar 6 C. 

W. N., 105). In a suit for ejectment from certain homestead land, it was 
held that it lay on the defendant who alleged the land to be agricultural, 
or part of an agricultural holding to prove this plea {Ghija Prasanna 
Mukhurji v. Jadu Nath Karmakar, 10 C. W. N., cxxxvi). 

Jamabandies, Chit-tas, Collection papers and Road Cess 
Jamabandi papers c.an never be treated as independent 
evidence of any contested fact {Chamarni Bibi v. Ainullah Sardar,^ 
W.R., 451). Jamabatfdi papeis can only be used as corroborative evidence 
of the same value as that which is attached to books of account 
{Gajju Kocr v. AH Ahmad, 14 W. R., 474 ; 6 B. L. R., App., 62). 
Jamabandi papers for the years in respect of which rent is claimed, 
prepared by the off'cers of the person claiming the rent, cannot be 
evidence of his right to tlmt which is set forth, though the evidence of 
the pat'ioari as to the amount collected in former years, corroborated by 
the jamabandies of those years, would be conclusive {Dhanukdhari Saht 
V. 7 'oomey, 20 W. R., 142). But the papers of a former 

are valueless without the personal testimony of the patwari {Bhagwan 
Datta Jha v. Shea Mangal Singh, 22 W. R., 256). Jamabandi papers 
filed by a proprietor in batwara proceedings to which the tenant is not 
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necessarily a party cannot be used as evidence against such tenant in a 
suit for arrears af rent {Kishor Das v. Parsan Mahtun, 20 W. R., 171). 

A purchaser of a khas makal cannot sue for enhanced rent upon a,., 
jamabandi to the terms of which thf tenant has not consented {Inayat-^ 
uliah Miah v. Nubo Kumar Sarkar^ 20 W. R., 207 ; Reazudin Mahomed ^ 
V. McAlpinc^ 22 W. R , 540). Where tenants, who were ainiadars^ 
voluntarily signed a jamabandi drawn up under sec. 9, Reg. Vll of 1822, 
specifying the amounts of rent payable by them, it was held to be 
evidence against them ( Watson v. Mohendra Nath Pal^ 23 W. R., 436). 
A jamabandi prepared by a Deputy Collector, while engaged in the 
settlement of land under Reg. VII of 1822, is a public document within 
the meaning of sec. 74 of the Evidence Act. It is not necessary to show 
that at the time when such document was prepared, a raiyat aflfected by 
^its provisions was a consenting party to the terms specified {Taru 
Patarv. A binash Chandra Daita^ 4 Calc., 79). In a subsequent case, 
Akshai Kumar Datia v. Shama Charan Patiianda^ (16 Calc, 586), how- 
ever, a doubt was expressed whether a jamabandi drawn up under Reg. 
yi I of 1822 was a public document, and it was ruled that to make the 
enhanced rent stated in such a jamabandi binding upon a tenant, there 
must be either an assent to that enhancement, or else a compliance with 
the provisions of the rent law with reference to enhancement of rent in 
force at the time of such enhancement. 

^Certified copies of survey measurement chittas^ field-books and maps 
are admissible in evidence {Gopinath Singh v. Anandmayi Dcln\ 8 W. R., 
167). Whatever may be the value of chittas in questions between the.- 
zamindar and his tenants, they cannot be received as evidence of bound- 
aiy against a rival proprietor without, further account, introduction or 
.verification {Ekkauri Singh v. llira Lai Si/j ii W. R., I\ C., 2 ; 2 B. L. 
R., P. C., 4). But they may be evidence in such cases, if proved to be 
genuine and attested {Sudakhina Chaudhnmi v. Raj Mohan BasUy 3 B, L. 

R.j A. C , 377). When chittas were produced by the plaintifT as evidence 
of certain lands being rent-paying, it was held that they were sufficiently 
attested by the deposition of the village gumastha that they were the 
chittas of the village when he was gumastha^ and that he had been present 
when, with their assistance, the measurement of the lands a)f the village 
had been tested {Debi Prasad Chaturji v. Rafn Kumar Ghosaj 10 W. R., 
443). Chittas not duly proved are not legal evidence, though admitted 
by the lower Court without objection from the opposite party {Iszatullah 
Khan v. Ram Charan Ganguliy 12 W. R,, 39). Chittas and maps made 
in contemplation of resumption proceedings in the presence of both 
parties and signed by the parties are legal evidence {Sham Ckand Ghosh 
V. Ramkrishna Behray 19 W. R., 309). Batwarah chittas are no evidence 
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bfetween raiyafts in a suit for possession of a Jo/e {Gopal Chandra 
Jfydhab Chandra Saha^ 21 W. R., 29). When a chitta describes oertaiW. 

as a taluk^ this, in the absence of evidence to the contrary, 
a permanent interest Chandra Gupta v. Safdar Ali, 22 W.i 

R., 326). CMttas produced Yrom the Collectorate, when there is jiothing^^ 
to show that they are the record of measurements made by any Cover n-^/ 
menl officer, are not public documents {Nityanand Rai v. Abdur Rakiml 

7 Calc., 76). Chittas made by Government for its own use are nothinjg^ 

more than documents prepared for the information of the Collector, and , 
are, without the resumption proceeding’s, not evidence for the purpose of 
proving that the lands aie or are not of a particular character or tenure . 
(Raw Chandra Sahu v. Bansidhar Naik^ 9 Calc., 741. See also Janmajai ; 
Mallik V. Dwarkanath Mahanti\ 5 Calc., 287 ; 4 C L. R., 574 ; Dwarka- 
Nath A/israv. Tarita Mayi Dcbi^ 14 Calc., i2oy Girindra Chandra^ 
Ganguli v. Rajendro Nath Chaturji^ i C. W. N., 530 ; and contra^ 
Mahomed Fedai v. Oziudin^ 10 W. R. 340 ; Taraknath MukhUrji v.^ 
Mohendra Nath Ghosh^ 13 W. R„ 56 ; Mochiram Manjhi v. Bissawbkar 
Raty 24 R,, 4 10;. 

Jaibaki papers, brought fiom the possession of the plaintiff, cannot 
l^e used against a defendant without showing that he has in some way 
agreed to them {Baidyonath Parui v. v. Rassik Lai Mitray 9 W. R., 274). 

Jama-wasil-bakiesy or collection papers, are not evidence by them- 
selves. The mere production of such papers is not enough. But coupled v 
with other evidence, they often afford a very useful guide to the truth 
djloshan Bibt v. Hari Ktishna Nathy 8 Calc., 926). Jawa wasil-bakies- 
are not independent evidence of the amount of rent mentioned therein, 
but it is perfectly light that a person wbp h.is prepared such Jama-was$l- 
baki papers on receiving payment of the rent should refresh his memoty j 
from such papers when giving evidence as to the amount of rent payable . 
{Akhil Chandra Chaudhri v. NayUy 10 Calc,, 248). Collection papers • 
are no evidence per sc and can only be used when they are produced ' 
by a person who has collected rent under them, and who merely uses them 
for the purpose of refreshing his memory (Mahomed Mahmud v. Safar 
Aliy II Calc., 407, See also Gobindo Chandra Addi v. Aulo Bibiy i W. 
R., 49 ; Allyal Chinaman \,Jas^at Chandray 5 W. R, 242 ; Khiru Mani 
Dasi V. Bijai Gobind Baraly 7 W. R., 533 ; Ram Lai Chakravartti v. /, 
Tara Sundari Barmanyay 8 W.* R., 280 ; Sheo Sahai Rai v. Qudar Rai;^ 

8 W. R,, 328 ; Newazi v. IJoydy 8 W. R . 464 ; Shib Prasad v, Promotko 
Nath Ghoshy 10 W. R , 193 ; Bijai Gobind Baral v. Bhiku Raiy lo W. R., 
2<)i ; Mohima Chandra Chakravaitti v. Purno Chandra BanurfX*' 11 
W.R,, 165 ; Belaet Khan v. Rash Bikari Mukhurjiy 22 W. R., 549 <; Sar- 
nomayi v. Johar Mahomed NasyOy 10 C. L. R., 545); 
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\ Entries p books of account are admissible in evidence tiot only for re- 
‘freshing the witnesses memory, but also as corroborative evidence of Ibe 
story he tells Hon^ Kong v. Ramanathan Che tty ^ 6 C, W. N., 

Under sec. 95, Act IX, B. C., of 1880, road-cess returns are admis^ 
sible in evidence against the person by or on behalf of whom they have 
been filed, but are not admissible in his favour. Road-cess paperi^are 
not admissib^ against a tenant either as substantive or corroborative 
evidence of the amount of rent payable by him {Mahomed Mahmud v. 
Sa/ar Att\ il Calc., 409), or against another share-holder v. 

Gauri Sankar Singh^ 22 W. R., 192). See Daitari Mahanti v. Jagat* 
bandhu Mahanti^ {23 W. R., 293). The statements made by deceased 
tenants in cess returns filed by them regarding assets of the tenancy are 
not admissible in {Hem Chondra Chau dhuriw, KaR Prasanna 

^ Bhaduri^ 26 Calc., 832). 

Kabulyats.— A contemporaneous oral agreement cannot under 
sec. 92 of the Evidence Act be proved to show that the rent is less 
than what is stated in a registered kabulyat {Radha Raman Chau- 
dhuri v. Bhawani Pramd Bhumik^ 6 C. W. N., 60. Oral evidence is not 
admissible for the purpose of contradicting a statement made in a 
.registered kabulyat as to the amount of rent, but evidence is admissibly 
to show that the kabulyat w.is never intended to be acted on, or that 
there was a waiver of some of its terms {Beni Madkab Gorani v. Lai 
Mali Dasi, 6 C. W. N., 242). Mere non-payment of rent, though for 
nearly fifty years, would not affect the landlord’s right to rent, where the 
tenant gave a ^abulyal in favour of the landlord or his predecessor 
in title. In such a case, it is for the tenant to show that*^the contract 
has been determined, or was never intended to be acted on. ( Batna- 
charan Chaudhuri v. Administrator General^ 6 C. L. J., 72). 

Thak maps. —In a suit in which one of the issues was whether certain 
laqd was mal or lakkiraj, the thak map was admitted as relevant 
evidence, as it was necessary to show in such map the lands claimed as 
lakhiraj {Raj Kumar Pal v. Basanta Kumar Guha^ 7 C. W. N., 612). 

' Entries in Thahbast maps are evidence on which a Court may act 
{Abdul Hafnidw. Kir an Chandra Rai^ 7 C. W. N., 849). 

Bffeot of ex-parte and unexecuted decrees.— The early 
.rulings as to the effect of ex parte and unexecuted decrees for rent are 
^conflicting. In Kali Kant Rat v. Ashrafunnissa^ (2 W. R., 326) it was 
rule4 that in a suit for enhancement ex parte summary decrees for rent 
are not Satisfactory proof that a variation has taken place in the amount 
of the rent paid. In Ram Sundar Tewari v. Srinath Demasi^ (10 W. R., 
.215 ; 14 ' B» L. R., 371), it was said that a rent decree, not having been 
executed within the period allowed* by law for execution, was no decree 

■ ■ ‘ V 27 , . 
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and no evidence ajjainst the fact of an iniervenor having actually received 
the rents bona fide, A previous rent decree may be admissible in evi- 
dence, but unless followed up by evidence that it has been executed, or 
that the defendant against whom it was obtained paid the mon^y and 
satisfied the decree, it is worthless {Btshan Prakash Singh v. Rat{an Gir^ 
20 R., 3). A decree for rent at a certain rate is not conclusive proof 
that the land was held for the years to which the decree relates at that 
rate until it has been executed [Beni Madhab Bajtutji v. Ehagbat Pai, 
20 W. R., 466). Where a suit is tried and no issues of fact are 

raised beyond the general issue involved in the claim, the decree con- 
sidered as evidence is only evidence that the amount decreed was at 
the time due from the plaintiff to the defendant {Goya Prasad Aubasti 
v. Tarini Kant Lahin\ 23 W. R., 149). A decree obtained e.x parte,, is 
not final within the meaning of expl. 4, sec. 13 of Act X of 18S7. Such 
a decree is not conclusive evidence of the amount of rent payable by 
the same defendant m another suit for subsequent rent of the same 
property (Nil Mani Singh v. Hira La! Das,, 7 Calc., 23 ; 8 C, L. R., 
257). This was followetl in a suit for at rears of rent of a half share of 
land, in which the plaintiffs relied upon an cx parte decree for rent at 
a certain rate, which they had obtained in 1869 against the tenants of 
this share. It did not appear that the ev parte decree had been 
executed. It was accordingly held that it was open to the defendants 
to dispute the rate of rent claimed, and that the plaintiffs were 
bound to prove that they were entitled to lecover it (Bhagirath Patoni 
V. Ripn Lochan Deb,, 8 Calc., 275) An ex decree obtained 

against the Registered tenant is not admissible as evidence against an 
unregistered transferee not a party to it [Ram Narain Rai v. Ram Kumar 
Chandra^ 11 Calc., 5^>2). On the other hand, in Chandra Kumar Datta 
v. Jai Chandra Datta,, (19 W. R,, 213), it w.is said that a defendant who 
omits to defend a*suit and allows an cx parte decree to be passed against 
him cannot afterwards object to the decree as no evidence. And in Ram 
Sundari Debt v. Ram Prasad SadhUy (8 W. R , 288), and Durga Chai'an 
Chaturjiv. Daya Mayi Dasi (20 W. R., 243), (which were both rent- 
suits), it was declared that decrees do not become ineffectual because 
they have not been executed. Then, in a later case decided by a Full 
Bench, it was held that an ex parte decree for rent is admissible as evi- 
dence of the rate of rent in a subsequent suit between the same parties, 
even though it has become inoperative from not having been executed 
within the period of limitation (Bir Chandra Manikya v. Ram Krishna , 
Shahuy 23 W. R., 128 ; 14 B. L, R., 370), In a subsequent stage of the 
same case, it was ruled that a decree obtained ex parte is in tl^ absence 
of fraud or irregularity as binding for all purposes as a decree in a con- 
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tested suit. Such a decree is admissible m evidence, even though the 
period for executing it has expired (/?/> Chandra Manikw Harish 
Chandra Das, 3 Calc., 383). See also Mahomed Kana v. Ran Mahomed^ 
(24 W. R., 254). In Jagadamba Dasi v. Tarakant Raiturji {f> C. L. R., 
I2i), their Lordships of the Privy Council held that the effect of an appeal 
decided by them c.x parte, could not on that ground be disputed. Aik! in 
Hansa Koer v. Sheo Gobind Rant, (24 W R., 431 X it was held 
that an ex parte decree is admissible in evidence quantum vateat, 
even against a person who was no paity to it. This conflict 
of rulings was considered in the Full Bench case of Madhn Stnian 
Shaha Mandal v. Brae, (16 Calc., 300). In this case, four ques- 
tions were referred by the referring Bench for the decision of the 
Full Bench, (i) whether an ex parte decree for rent operates so as 
to render the rate of rent res judicata between the parties ? (2) whether it 
so operates, if the rate of rent alleged by the plaintiff is recited in the 
decree, without any express declaration that the rate of rent so alleged 
has been proved ? (3) whether it so operates, if the rate of rent alleged is 
expre.ssly declared by the decree to have been proved ’ (4) whether an 
cx parte decree operates so as to render any question decided by the 
decree res judicata in the absence of proof that such decree has been 
executed? The Full flench answered the first three questions in the 
negative. It was said :-'“The mere statement of an alleged rate of rent 
in the plaint in a rent suit in which an ex parte decree is made, is not a 
statement as to which it must be held that an issue within the meaning 
of sec 13 of the Code of Civil Procedure was raised between the 
parties so that the defendant is concluded by the decree. Neither 
a recital in the decree of the rate alleged by the plaintiff nor a 
declaration in it as to the rale of rent wliich the Court considers 
to be proved would operate in such a case as to make that matter 
a res judicata ; assuming, of course, that no such declaration were 
asked for in the plaint as part of the substantive relief claimed, the 
defendant having a proper opportunity of meeiing the case.” The fourth 
question propounded by the referring Bench was not answered. In the 
case of Madhii Manjaid Chaudhurani v Jhiimar Biln,[\ C. W. 
N., 120), it was held that an ex parte deciee for arrears of rent which has 
been duly executed is some evidence as to the late of lent. See also 
Mati Lai v. Nripendra Nath Rai, (2 C. W , N., 172). It is good evidence, 
so long as it is unreversed {Afarannissa v Golabdi, 2 C. L. J., 98 n). 
But an ex parte decree which has never been executed is no evidence as 
to the rate of rent {Ram Chandra Daita v. JIaro Gohindo Bhattacharji 
1 C. W. N., cxxviii). 

A suit lies to set aside o?i the ground of fraud an cx parte decree for 
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rent obtained under Act X of 1859 {Gopini Baisnabi v. Gopal Krishna 
Jana^ i C. L. J,, loiw). 

The new section 153 A added to the Act by s. 47, Act I, B. C., 1907, 
deals with the procedui^e to be followed before ex parte decrees for rent 
qan be set aside. 

Bee judicata.— The decision of an issue in a Revenue Court cannot 
make the matter raised in that issue res judicata in a subsequent suit in 
the Civil Court ; for the two Courts are not of concurrent jurisdiction 
{Edan v. Bechan^ 8 W. R,, 175). Thus, the decision of a Revenue Court 
as to the genuineness of a mukarari pattah^ coming collaterally in 
issue before it, does not bar a subsequent suit relating to the pattah in 
the Civil Court {Jancssar Das v. Gulzari Lal^ ii W. R., ;2i6 ; Chandra 
Kumar Mandal v, Namni Khanum^ 19 W. R., 322). So, a decision in 
a suit under Act X of 1859 that certain land is not takkiraj, is not 
conclusive in a subsequent suit between the same parties in the Civil 
Court {Jfari Sankar Mukhurjiw. Krishna 24 W." R., 154 ; 15 

B. L. R., 238), and a judgment in a suit before a Deputy Collector, 
which decides only questions of rent pronounced by a Court not having 
jurisdiction to decide the questions of title to the property itself cannot 
be regarded as amounting to res judicata in a subsequent suit brought 
to decide the question of title to that property {Khettra Kfiskna 
Mitra v. Dinendra Narain Rai^ 3 C. W. N., 202). Whethp decisions 
in suits under Act VI II, H. C., of 1869 and under the Bengal Tenancy 
Act operate as res judicata or not depends on the provisions of sec. 
13 of the Code of Civil Procedure. Accordingly, if the causes of action 
in the two suits are different, there can be no res judicata. Thus, a 
suit for khas possession is no bar to a later suit for rent of the same 
lands (Bhagwan Das v. Shco Narain Singh, 23 W. R., 253). If the 
parties in the subsequent suit are not the same as, or do not claim 
under, the parties in the previous suit, there is no res judicata (Wahid 
Aliy, Nath Turaho, 24 W. R., 128; Brajo Bihari Mitra v. Kcdar 
Nath Mazumdar, 12 Calc., 580). This latter case was decided by a 
Full Bench, and in the argument in it various conflicting decisions 
on the point are noticed. See also the Full Bench case of Alimudin 
Biswas V. Kajiludin, 2 C. W, N , cxlvii But in Dwarka Nath Rai v. 
Ram Chandra Aich, (26 Calc., 428 ; 3 C. W. N., 266), also decided by a 
Full Bench, it was ruled that a decision in a suit for rent brought 
by a plaintiff against a person who is Jleged to have been his tenant in 
tespect of certain land does not operate as res judicata in a subsequent 
suit brought by the same plaintiff for establishment of his titlp to the 
land, not only against the alleged tenant but also against the person 
whose title as landlord the tenant defendant had set up in the rent suit. 
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In Gopal Diu v. Gopi Nath Sarkar (12 C, L. R., 38) it was held that a 
suit for rent m which the sole defendant denied the plaintiffs title, alleg- 
ing that B and, A were his landlords, having been dismisssed on the 
ground that the plaintiff had failed to prove his title, another suit brought 
by the plaintiff against A, B and C for possession was barred under sec. 
13 Civ. Pro, Code. This decision was dissented from in the references 
to a Full Bench in both Alimudin Biswas Kafiludin^ Dwarka 
Nath Rai v. Ram Chandra Aich^ but in neither case was it expressly over- 
ruled. A decree obtained in a previous suit for rent by an ijaradar does 
not operate against the tenant on the question whether the relation of 
landlord and tenant exists in a subsequent suit for rent brought by the 
superior landlord {Balaram Mandal v. Kartik Chandra Rai\ 4 C, W. N., 
i6i). If the question for consideration in the subsequent suit is not the 
same as in the previous suit, the former suit is no bar to the latter {Gopi 
Mohan Mazumdar v. Hills^ 3 Calc., 789). So, too, if the matter in issue 
in the former suit has not been heard and finally decided {Btindahun 
Chandra Sarkar v. Dhananjai Laskar^ 4 C. L. R., 443 ; Raj^hu Nath 
Mandal v. Jagat Bandhu Basu^ 8 C. L. R., 393 ; Nil Madhub Sarkar v. 
Brajo Nath Singh^ 21 Calc., 236). Accordingly, a previous decision in 
a suit for rent does not operate as res judicata in a subsequent suit where 
the amount of rent subsequently accrued due is in issue {Jotindro Mohan 
Tagore v. Shamhhu Chandra Bhuttackarjea^ 4 C. W. N., 43) though it 
may give rise to a presumption under sec 51, that the rents for subsequent 
years remained the same {Beni Prasad Kocri v. Raj Kumar Ghosh, 6 C. 
W. N., 589), But if the parties in the two suits are the same and th^ 
self-same title is substantially in issue in both suits, the second suit is 
barred {Mohima Chandra Mazumdar v. Asradha Dasia, 21 W. R. 207 ; 
Gobind Chandra Kundu v. Tarak Chandra Basu, 3 Calc., 145 ; i C. 
L. R., 35 ; Bimala Sundari Chaudhrani v. Panckanan Chaudkri, 
3 Calc?, 705). There is nothing in sec. 13 of the Code of Civil Procedure 
to indicate that the judgment in the two suits must be open to appeal in 
the same way in order that the decision upon any issue in the earlier suit 
may bar the trial of the same issue in the later one. So, a decision of an 
issue in a suit in which no second appeal lies to the High Court bars the 
trial of the same in a subsequent suit in which such second appeal is 
allowed Charan Ghosh v. Kumud Mohan Dutta, 25 Calc., 571 ; 2 
C. W. N., 397). If the matter at issue in the second suit was directly 
and substantially at issue m the first suit and was heard and finally 
determined, the matter is res judicata (Naba Durs^a Dasi v. Faiz Baksh 
Chaudhi^i i Calc., 202 ; 24 W. R.,^ 403 ; Man Mohini Debt v. Binod 
Bihari Saha, 25 W. R., 10 ; Bassan Lai Sukal v. Chandi Das, 4 C. L* 
R., I ; Niamat Khan v. Pkadu Ba^a, 6 Calc., 319 ; 7 C. L. R., 227 ; 
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Kartik Chandra Pal v. Sridhai Mandal^ t 2 Calc., 5^3 5 Padha Madhab 
Haidar v. Monohar Mukhurji^ 15 Calc., 756 ; L. R., 15 I. A., 97). So, 
when in previous suit brought by the predecessor in title of the plaintiff 
against the defendants for rent, one of the ques'.ions raised was whether 
the land, in respect of which rent was claimed was mal or lakhiraj^ and 
that question was decided in favour of the defendants, and in a subse- 
quent suit by the plaintiff against the same defendants for kkas possession 
of ceitain laiul the defence was that the land in dispute was their lakhU 
raj land, and that the judgment in the previous suit: operated as res judi~ 
taia^ It was ludd tliat, thougli the picvious suit was one for rent, yet the 
is.sue iipnii the cjuestKjn whether the land was mal or lakkiraj was raised 
directly in the sim and, theietore, the subsequent suit was h-arred 
{f\asi'i:var Afukhopad/iya V. Mohendro Nath Pha/idan^ 25 Calc., 136). 
A hrniight a suit for rent of the year 1305. The defendant pleaded that 
the rcMil had been reduced It was found that the abatement pleaded 
was npl established A then sued for the rents of 1306 to 1309. The 
same plea of a!>ii(:inc’nt was laised : held, that the question was res 
judicata {Siia Nath v Tiursh Nath^ 3 C. L. J., 26//). But the decision 
of a quesiioii of title in a rent sud does not operate as res judicata in a 
subsequent suit loi title, when such question of title was laised only 
incidentally lu the iciu swM (Srihari Panuiji v. Khitidi Chatidra Raj 
24 Call' , 561,' ; I C'. \V. N , 509 ; Aliniudin Pi^ims v, Kafiludin^ 2 C. W. 
j\., cxlvii ; Nilyanand Saikar v. Ram Na^ain Das^b C. W. N., 66 ; 
J-Jaranat/i Chak} avartti \ . Kinuitii Kumar Chakravartt;\ 3 C. L J., 25//), 
If the matter at i.sue in a ''ub^eijuent suit ought to have been, but was 
not raided m a previous suit, it i.'> /rt juduata {iJinnmayi Debt v. Ananko 
Mayi^ 4 C K , 599 ; Ghursobltii Ahir v. Ram Datta Siny^h^ 5 Calc., 
923 ; 6 C. L R , 537 ; Phairab Dyal Sahu v. Sahadeb Poddaf\ i C. W. 
N., cri\ Hut in Kailadi Mandat v. Paroda Sundari Dasj (24 Calc, 71 1 ; 

1 C. W. N., 565) a defendant was held entitletl to raise the plea of henami 
notwithstanding tliai it was not rai'^ed in the previous suit, and in Umesk 
Chandra Maitui v. Paroda Das Maitra^ (28 Calc., 17) it was said that 
when in a .suit for rent, the rent claimed e.xpressly includes an item which 
is objected to as an illegal cess, the mere fact that in a previous rent suit 
between the same parties regarding the same tenure the defendant did 
not laise tlie same plea, although he could have done so, would not in the 
absence of a judicial determination of the point in the previous suit, 
preclude liiin from raiding the plea 'n the subsequent suit. Where in a 
previous suit it had been wrongly held that a permanent lessee was not 
liable 10 pay cesses, which he had agreed in his kabulyat to pi^y, it was 
held that the claim for ccssc^ in a .subsequent suit was barred by the rule 
of res judicata [Padmanand Singh v. Radha Sing^ky 9 C. W. N., 469). In 
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Pamiu Sin^h v. Nirghin Singh^ (7 Calc., 298 : 8 C. L. R., 310), the plain- 
tiff sued for arrears of rent for the year 1282 at the rate of Rs. 2-8 per 
bigha. The defendant alleged that the rate was only fifteen annas per bigha. 
The Judge found that the plaintiff had not proved that the rate of rent 
was Rs. 2-8 per bigha, and, without finding that the proper rate was 
fifteen annas, gave the plaintiff a decree for that amount. The plaintiff 
brought a subsequent suit for arrears of rent for the year 12S3, when 
it was decided by the Court of first instance and by the lower Appellate 
Court that he could only recover arrears of rent at the rate of fifteen 
annas. It was held, however, that they were wrong, for the Judge in 
the previous suit did not determine the question as to what was the 
proper rent due by the defendant, so his decision did not make the 
nri\XX<(tx res judicaia. But in a later case, Jeo Lall Singh Sarfan (ii 
C. L R., 483), the facts of which were very similar, this case was dis- 
tinguished, In this later case, the plaintiff having in a previous suit 
for rent fiiled to prove the amount of rent claimed by him, the Court 
in trying the issue, “what is the proper amount of rent payable to the 
plaintifif,” gave the plaintiff a decree for the amount admitted by the 
defendant, that amount being less than that claimed by the plaintiff. 
The plaintiff then sued the defendant for the rent of a subsequent year, 
and he claimed at the same rate as he had claimed in the previous suit. 
It was held that the decree in the former suit was res judicata as to 
the proper rate payable by the defendant, as in the former case the 
Judge had come to a decisive finding as to what was the proper amount 
of rent payable. In Hari Bihari Bhagat v. Pargan Ahir, (19 Calc., 659), 
it was said that whether in these circumstances the former decision 
acted as ?rs judicata or not, would depend on whether in the previous 
suit all that had been determined was that the plaintiff should recover 
from the defendants as rent for the period in question the sum admitted 
by them to be due, or whether what was decided was that the sum 
admitted by the defendant was the proper amount of rent payable for the 
land in suit*for the year or years in question. The decision in this case 
was followed in Bakshi v. Nizamudin (20 Calc., 505) in which approval 
was expressed of the rule said to be therein laid down, viz.^ that where in a 
rent suit a Judge tries the question and gives judgment on the question, 

“ what is the yearly rent,” and makes that the foundation of his judgment, 
that becomes res judicata between the parties. See also Bhutan Mohan 
Sen v. Dur^a Nand Das, (2 C. W, N, ccciii). When in a previous juit a 
particular stipulation contained in a kabulyat has been held to be valid, 
it is not open to a Court subsequently to try the issue whether that parti- 
cular stipulation is valid or not {Bishnu Priya Chaudhurani v. Bkaba 
Sundari Debya, 28 Calc., 318). When there has been no actual adjudica- 
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tion as to the rate of rent, but a decree given at tlie rate admitted by the 
defendant, the decision may be taken to determine the rent claimed in 
that suit and to give rise to a presumption under sec. 51 that the rent in 
subsequent years remained the same {^Beni Prasad Koer v. Raj Kumar ' 
ChohCy 6 Ci'^ W. N., cxx ; Kali Rat v. Pratap Narain^ 5 C. L, J., 93). A 
decision in a suit where the rate of rent is not in issue does not operate 
as tes judicata as regards the rate in a subsequent suit {Balaram Mundal 
V. Kartik Chandra Rai^ 4 C. W. N., 161). Whether an issue as to the 
rate of rent generally is a direct or an indirect issue in a suit for arrears 
of rent must be determined with refetence to the frame of such suit 
{Rajendra. Nath Chose v Taran^ini Dasi^ i C. L. J., 248). Where the 
decision whether certain lands were included in the defendant’s jama, was 
not necessary for the decision of the suit, it cannot be res judicata in a 
subsequent suit brought iiy the plaintiff against the defendant to establish 
his title to these lands and for khas possession {Sahadeb Dhali v. Ram 
Rudra Haidar^ 10 C. W N , 820) In Rash Dhari Cop v. Khakon Singh^ 
(34 Calc., 433), it has been ruled that in a suit for arrears of rent, 
when the plaintiff fails to prove that the defendant holds at the rate 
alleged, it is not the duty of the Court to ascertain what is a fair rate, 
unless asked to do 50 and it was pointed out that the case of Pannu 
Singh v. Nirghin Singh, (7 Calc., 298) does not lay down that it is bound 
to do so. Previous decrees for cesses at a certain rate obtained by a 
landlord against a tenant do not operate as res judicata in a subsequent 
suit for cesses clainietl at a higher rate, although they are admissible as 
evidence in the suit and may raise a presumption against the tenant 
(Ricketts V. Rameswar Malia, 28 Calc , 109). 

In a previous .suit for rent against a permanent tenure-holder in a 
permanently settled area, it was held, following a ruling of the High 
Court, that the plaintiff could recover interest on the arrears only at the 
rate of 12 p. c.p. a, The ruling referred to was subsequently overruled by 
a Full Bench : held, that the case must be decided by the law as it stood 
when judgment was pronounced, that the plaintiff could re^fover at the 
higher rate mentioned in the defendant’s kabulyat, and that the decision 
in the previous suit was not res judicata ( Alimunnissa Chaudkurani v. 
Shama Charan Rai, 32 Calc , 749 ; 9 C. W. N., 466 ; r C. L. J., 176). 

See also notes at p. i8i on “ Res judicata in cases of claims for reduc- 
tion of rent and at pp. 340—342 on “ Res judicata in settlement cases ” ^ 

444. ( 1 ) The cause of actio a in all suits between 

Jurisdiction in landlord and tenant as such shall, for the 
purposes of the Code of Civil Procedure, 
XIV of 1882 . be deemed to have arisen witbir^ the 
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local limits of the jurisdiction of the Civil Court 
which would have jurisdiction to entertain a suit foir 
' the possession of the tenure or holding in connection 
with which the suit is brought. 

(2) When under this Act a Civil Court is author- 
ized to make an order on the application of a landlord 
or a tenant, the application sliall be made to the Court 
which would have jurisdiction to entertain a suit for 
the possession of the tenure or holding in connection 
with which the application is brought. 

, Venue of suit for rent of flehery.— Under this section it has 
been held that suit for the rent of a jalkar or fishery can be brought 
in the Court where a suit for possession of the fishery will lie (Shibu 
Haidar v. Golap Sundciri Dasiy i C. W. N.. Ixxxvii). A suit for re- 
covery of rent due on a tenure for a sum not exceeding Rs. 1000 is 
cognizable in a Munsifs Court, although a suit for recovery of posses- 
sion of the tenure, the value of which is Rs. 4500, lies in a Subordinate 
Judge’% Court {Faslur Rahim v. Dwarka Nath Chaudhuriy 7 C. W. N., 
402 ; 30 Calc., 453). A suit for the rent of a fishery is entertainable in 
ordinary Civil Courts, which have jurisdiction ki rent suits {Skib Prasad 
Chaudkuri v. Vakai Paliy 33 Calc., 601). 

Jxlrisdiotion of Small Cause Court.— Suits for recovery of rent, 
other than house-rent, are excluded from the jurisdiction of the Small 
Cause Court under art. (8), Sched. II, Act IX of 1887. A Mofussil Small 
Caitse Court has, therefore, now no jurisdiction to entertain a suit for 
arrears of rent of home-stead or basiu land {Uma Churn Mandat v. 
Bijafi Bewahy 15 Calc., 174). But a suit between landlord and tenant 
for the recovery by the tenant of excess payments taken by the landlord 
in respect of the rent of the holding is a suit of the nature cognizable by 
the Court of Small Causes, and therefore, no second appeal lies where 
the amount claimed is below Rs. 500. All that section 144 does is to 
determine the venuey but it has no bearing on the question of th^ nature 
of the suit {Ranga Rat v. Hollowayy 26 Calc., 842 ; 4 C. W. N., 95). 
See also Ganesh HcUhi w Mehta Fyankatramy (S Bom.y 188). A suit 
brou^t by af assignee of a landlord for recovery of arrears assigned 
after they fell due is excepted from the cognizance of the Court of Small 
Causes [Srtsh Chandra Bast^ v. Nasim fCusiy 27 Calc., 827 ; 4 C. W. 
N., 357). See note to sec. 3, cl (5), antey pp. 28, 29. 
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146 . Every luiib or gmnashta of a landlord etu- 
Naibs or gn- powered in this behalf by a written 

®jgni?^*dXJentei authority under the hand of the landlord 
XIV o£ 1882. shall, for the purposes of every such 

suit or application, be deemed to be the recognized 
agent of the landlord within the meaning of the 
Code of Civil Procedure, notwithstanding that the 
landlord may reside within the local limits of the juris- 
Jdiction of the Court in which the suit is to be iustitu- 
ed or is pending, or in which the application is- made. 

This section should be read in connection with sec. 187 ( 0 , which 
empowers an agent to represent a landlord in proceedings in Court in 
every way, unless the Court otherwise directs. 

Stamp duty. — The written authority referred to in this section must 
be stamped as a power of attorney under art. 50, Sched. I, Act I of 1879 
The explanation to this article provides that for the purposes of this number 
more persons than one when belonging to the same firm shall be deemed 
to be one person. The Madras High Court have held under this jarticle 
that a document given to one person by thirty-six persons jointly interest- 
ed in a certain sum of money authorizing him to receive payment thereof 
is subject to a stamp duty of one rupee under art. 50 (b). But the 
Calcutta High Court have held that when an instrument contains a several 
power of attorney conferred by two or more persons, it requires a sepa- 
rate stamp for each power {In the matte}' of Jai Krishna Mukhurji^ No. 
1504 of 1885, decided loth December, 1885, (Sec Board’s Circular, Dec., 
1885, p. lo8), 

A Court in which a suit for arrears of rent is brought on behalf of one 
person, through the agency of another, is entitled to inquire as to the 
agent’s authority : if that is not proved, the suit fails (Nam Narain Singh 
V. Raghu Nath Sahai^ 19 Calc., 678). 

A Naib or Gumaahta cannot sue in his own name— Any 
applicatfon or act in, or to, any Court, required or authorised by law to 
be made or done by a party to a suit or appeal mny, except when other- 
wise provided, be made or done by reci/gnized agent ( sec 36, Act XIV 
of 1882 y. But a recognized agent cannot institute or defend a ^it or 
appear in his* own name { Mokha Harakraj Joshi\. Bissesswar Das^ 
5 B. L, R., App., 11 ; 13 W. R., 344). So, a gumastha must institute a suit 
in tht name and on behalf of his master {Madhu Sudan Singh v. 
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Moran Co., ii W. R. 43). ^He cannot sue in his own name, and can 
only conduct the suit for his employer like any other agent {Kunjo Bihari 
Rai V. Puma Chaturji, 9 Calc. 450 ; 12 C. L. R., ^5). 

A Naib or Gumastha cannot grant leases.— It does not fall 
within the ordinary scope of the duties of a mofussil naib to grant leases 
or pattaks. It is requisite in such cases that express authority should be 
proved to make the grants valid {Golak Mani Debi v. Asivtudin, i W.R. 
56 ; Uma Tarav. Pina Bibi, 2 W. R., J15 ; Panchanan Basu v. Piari 
Mohun Deb, 2 VV. R. 225 ; Kali Kumar Das v. Anis, 3 W. R., Act X, 
T ; Annada Prasad Banurji v. Chandra Sikhar Deb, 7 W. R. 394 ; 
Abilak Rai v. Dalial Rai, 3 Calc., 557). 


A Gumashta cannot consent to the transfer ol a holding. — 
The purchaser uf a raiyali holding is bound to communicate with the 
2 am in dar ‘a.n(\ ohta\n his consent to the tiansfer ; without this being 
done, a, receipts of rent ar^ not binding on the zamindar 
{Bhajohari Banik v. Aka Ghulam Ali, 16 W. R., 97). 

Limitation — A suit for an account by a landlord against his agent 
on the basis of a registered agreement is governed not by the 3 years 
rule laid down in art. 89, but by the 6 years rule laid down in art. 116. 
The lime runs from ihe date when the contract to render accounts is 
broken. If under the conir.ict the ac:count has to be rendered at the 
end of every year, the plaintiff is not entitled to aciounls for more 
than 6 years. If the agent does not hold under registered agreement, 
the case would be governed by ait. 115, {Motilal Basu v. Amin Chand 
Chattopadhya, i C. L. J. 211). 

A landlord’s agent cannot retain illegal cesses collected 
by him — A landlord’s agent is liable to pay to the landlord any sums 
collected from the tenants as kharcha or illegal ces.ses, and a suit 
by a landlord for recovery of such sums is maintainable ( Nagendra 
Bala Dasi v. Gurudayal Mukhurji, 7 C. W N., 535 ). 


Special register 
of suits. 


146 . The particulars referred to in section 58 of 
the Code of Civil Procedure shall, 
in the ease of sucli suits, instead of 
XIV ot 1882. being entered in the register of civil 
suits prescribed by that section, be entered in a special 
register to be kept by each Civil Court, in such form 
as the Local Government may, from time'* to time, 
prescribe in this behalf. 
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Form of Register.— The Local Government has directed that the 
special register to be kept by each Civil Court, under the provisions of 
this section, shall be ii the form prescribed by sec. 58, Act XIV of 1882, 
and numbered asi 16 in the 4th schedule annexed to that Act (Notification 
dated the 20th February, 1886, published in the Calcutta Gazette oi 
March 3rd, 1886, Part I, p. 142). 

Special* Register of rent suits for statistical purposes 
only. — The provision in Act VIII of 1869, B. C., directing suits institut- 
ed under that Act to be entered in a separate register was for statistical 
purposes, and not for the purpose of separating into parts the jurisdiction 
exercised by one Court, so as to render a suit brought under that Act 
liable to be struck off in order that a fresh suit might be brought under 
Act VIII of 1859 in the same Court and on the same cause of action, 
even supposing that the suit was not really a suit for rent, and that the 
consideration stipulated to be paid for the defendant’s occupation of the 
land was charity and not rent {Jallaluddinv. Burne, 18 W. R., 99). 
The mere fact of a suit having by some mistake of the office been regis- 
tered ia the book of rent suits does not conclude the plaintiff or render 
his suit liable to dismissal (Bamnarnzn Mitra v. Nobin Chandra 
Murdafarash^ r8 W. R., 208). There*should be no question in the mind 
of a Court as to which side of the Court is to entertain the suit, or under 
what Act it is to be tried. It was one of the purposes of the legislature, 
when *it removed the cognizance of a certain class of actions from the 
Collector’s Court to the Munsifs Court that there should no longer be any 
question in any case whether the suitor had invoked the exercise of the 
right jurisdiction, and whether the C^urt was competent to do complete 
justice between the parties. It is the plain duty of a Court when a suit 
is brought before it to entertain it and to endeavour to try the matter in 
question between the parties upon the whole merits {Puria^ Datta 
Rai\. Feku Rai^ 19 W. R., 160). Two causes of action, one by plaintiff 
as purchaser of arrears of rent, and the other for rent due, were held to 
be properly joined in one suit cognizable by the Civil Court without any 
such distinction as that of different sides of the Court {Bhagwan Sakai 
V. Sangessar Chaudkn\ 19 W. R., 431). A Civil Court has jurisdiction 
to try a suit for possession whether it be brought under Act VTII, B. C., 
of 1869, or as a regular civil suit {Gobind Mahtun v. Ram Khelawan 
Singky 22 W. R., 478). 

lAl. Subject to the provisions of section 373 of 
the Code of Civil Procedure, where 


yuoccBHivc rout- 
HUits. 

XIY of 1882. 


a landlord has instituted a suit 
against a raiyat for the recovery of 
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any rent of his holding, the landlord shall not 
institute another suit against him for the recovery 
of any rent of that holding until after three months 
from the date of the institution of the previous 
suit. 

Object of the seotion. — The object of the section, according to 
the Select Committee, was “to prevent raiyats being harassed by 
successive suits for rents when by agreement or custom a larger number 
of instalments than four may be established.'’ (Selections from papers 
relating to Bengal Tenancy Act, 1885, p. 385;. 

* [147 A. (7) The provisions of section 375 of the 
Compromise of Code of Civil Procedure shall not apply 
landiord^^^ard I'® ^*^7 between landlord and tenant 

tenant. SUch. 

( 2 ) If any suit between landlord and tenant as 
such is adjusted wh,olly* or in part by any lawful 
agreement or compromise, or if the defendant satisties 
the plaintiff in respect to the whole or any part of the 
matter of the suit, the Court shall pass a decree in ac- 
cordance with such agreement, compromise or satis- 
faction, so far as it relates to the suit : 

Provided that no decree shall be passed in accord- 
ance with any agreement, or compromise the terms 
of which, if they were embodied in a contract, could 
not be enforced under this Act. 

( 3 ) Where any agreement or compromise has 
been made for the purpose of settling a dispute as to 
the rent payable, the Court shall, in order to ascer- 
tain whether the effect of such agreement or compro- 
mise would be to enhance the rent in a manner, or 
to an extent, not allowed by section 29 in the case of 
a contract, record evidence as to the rent which was 
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legally payable immediately before the period in 
respect of which tlie dispute arose. 

{ 4 ) Where the terms of any agreement or compro- 
mise are such as might unfairly or inequitably affect 
the rights of third parties, the Court shall not pass 
a decree in accordance with such agreement or com- 
promise, unless and until it is satisfied by evidence, that 
the statements made by the parties thereto are correct. 

llluslration. — ;i proprietor, agrees that his tenant, shall be recorded 
as an oocnpnncy-raiyat ; tins afr(5cts the rights of the tenants of B. The 
Court must, uiirlor suh-sootioii ( 4 )^ inquire whether B is a tenure-holder or a 
raiyat as defined in section 5 . If the Clourt linds on the evidence that is a 
raiyat, it may pass a decree in accord.inets with the agreement, but shall not 
do so if it finds that B is a tenure-holder. 

(5) A decree yiassed in accordance with any lawful 
agreement, compromise or satisfaction shall be final 
so far as it relates to so much of the subject-matter 
of the suit as is dealt with by such agreement, com- 
promise or satisfacition.] 

This section wns added by sec. 42, Act I, J 3 . C., 1907. Its object is 
explained in the Notes on Cl.iiises of the IJill of 1906, as follows : 

“ The proT)osc<l section 1 17 A is intended tn give to (vivd Courts the same 
power to disregard illegal and inoqiiitable eonipromiscs regarding rent and 
other matters in suits betw^oen landlord ar»d tenant as such, as it is proposed 
to confer uporj Revenue Officers engaged in the preparation oi the record-of- 
rights Section of the Code of Civil Proooduro governs compromises 
filed in suits under the pre.sent law, and there is reason to believe that decrees 
have been passed giving effect to eorapromises containing illegal and inequi- 
table provisions, ami in particular that the provisions of section 29 regard- 
ing the limits of enhancement of rent by contrafd between landlord and 
tenant have frequently been nullified in this way.” 

See note to sec. 109 B, p. 350. 

Ill all areas for which a record-of- rights 
has been prepared and finally published 
under sub -sect ion { 2 ) of section 103 A, a 
Civil Court shall, in all suits between 
landlord and tenant as such, have regard 


1 147B. 

Regard to be 
paid by (vivil 
Courts to entri- 
es in reoord-of' 
rights. 
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to the entries in such record-of rights relating to the 
subject-matter in dispute which may be produced 
before it, unless such entries have been proved by 
evidence to be incorrect ; and when a Civil Court 
passes a decree at variance with such entries, it shall 
record its reasons for so doing.] 

This section was added by sec. 42, Act I, B. C., 1907. In the Notes 
on Clauses of the Bill ii was said : 


“ The proposed aeetion 147 B is intended to define more clearly the force 
to be attached to entries in the record-of-rights in proceedings and suits 
between landlord and tt 3 nant as such. Under the present Act, (section 103 B), 
such entries are pre.snmed to be correct until the contrary is proved. But 
cases have occurred which indicate that it is doubtful whether the Courts 
pay sufficient attention to this presumption. It is proposed therefore to 
provide that the Courts sliall liavc regard to the entric's in the record-of- 
rights, unless such entries have been proved by evidence to be incorrect, and 
that when a Court passes a decree at variance with such entries, it shall 
record its reasons for so doing.” 

The expression “ subject-matter in dispute ” was introduced into the 
section by the Select Committee on the Bill of 1906, as they considered 
“ that the Court should have regard to entries m the record-of-rights 
which may be (iroduced before it, and which .ire relevant to any matter 
in dispute between the landlord and tenant.” 


following 


rules sliall 


Procedure i n 148 . The 

rent suits. apply to .suits for the recovery of rent 

(a) sections 121 to 127 (both inclusive), 129, 305 

XIV o( 188 ’ (both inclusive) of the 

Code of Civil Procedure shall not apply 
to any such suit ; 


(b) the plaint shall contftin, in addition to the 
particulars specified in section 50 of the 

of 1882 . ' '■ 

Code, of Civil Procedure, a statement 
of the situation, de.signation, extent and 
boundaries of the land held by the tenant ; 
or, where the plaintiff is unable to give the 
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extent or boundaries, in lieu thereof a de- 
scription sufficient for identification : * 
t(») where the suit is for the rent of land 
situated within an area for which a record- 
of-rights has been prepared and finally- 
published, the plaint shall further contain 
a list of the survey plots comprised in the 
tenancy and a statement of the rental of 
the tenancy according to the reeord-of- 
rights, unless the Court is satisfied, for 
reasons to be recorded in writing, that the 
plaintiff was prevented by any sufficient 
cause from furnishing such list or state- 
ment : 

Provided that, in all cases in which the Court 
admits a plaint which does not contain 
such statement, the Court shall, and 
in any other case in which it sees fit 
the Court may, require the Collector to 
supply, without payment of fee a verified 
or certified copy of, or extract f^om,'the 
record-of-rights relating to the tenancy ; 
( 63 ) where an alteration has been made in 
the area of the tenancy, since the record- 
of-rights was prepared and finally published, 
the plaint shall further contain a statement 
of the rental of the original tenancy accord- 
ing to the record-of-rights, together with 
a statement showing h«w the amount of 
rent claimed in the suit has been computed.] 
(c) the summons shall be for the final disposal of 
the suit, unless the Court is of opinion that 
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*. the summons should be for the settlement 
of issues only ; 

(d) the service of the summons may, if the High 

Court by rule, either generally, or specially 
for any local area, so directs, be effected, 
either in addition to, or in substitution for, 
any other mode of service, by forAvarding 
. the summons by post in a letter addressed 

XIV of 1866 defendant and registered 

under Part III of the Indian 
Post Office Act, 1 866 

when a summons is so forwarded in a letter, 
and it is proved that the letter was duly 
posted and registered, the Court may pre- 
sume that the summons has been duly 
served ; 

(e) a written statement shall not be filed without 

the leave of the Court ; 

( /) the rules for recording the evidence of wit- 
nesses prescribed by section 189 

XIV of 1882. ^ TV •, 

of the Code of Civil Procedure 
shall apply, whether an appeal is allowed or 
not ; 

[( ^) when any account-books, rent-rolls, collec- 
tion-papers, measurement-papers or maps 
have been produced by the landlord before 
any Court, and have been admitted in evi- 
dence in a suit pending therein, copies of, or 
extracts from, such documents, certified by a 
duly authorized officer of such Court to be 


(1) Now road “Ohaptor VI of tbo Indiaii Post Office Act, 1808,' 

28 
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true copies or extracts, may, with the ger- 
mission of the Court, be substituted on the 
record for the originals, which may then be 
returned to the landlord ; 

and thereafter copies and extracts, so certified, 
may be admitted in evidence in any other suit 
instituted in the same or any other Court, 
unless the Court before which they are prp- 
duced sees fit to require the production of 
the originals ; ] 

(g) the Court may, when passing the decree, 
order on the oral application of the decree- 
holder the execution thereof, unless it is a 
‘ decree for ejectment for arrears ; 

(A) notwithstanding anything contained in section 
^ 232 of the Code of Civil Pro- 

XIV of 1882 . * 

cedure, an application for the 
execution of a decree for arrears obtained by 
a landlord shall not be made by an assignee of 
the decree unless t\ve landlord’s interest in the 
land has become and is vested in him. 


Extended to the Chota Nagpur Division except the district of Man- 
bhum (Not., Feb. 9th, 1903) but for section 50 of the Code of Civil Pro- 
cedure in cl. (b), read sections 46 and 47 of the Chota Nagpur Landlord 
and Tenant Procedure Act : see Appendix V. 

Olause (a) Sections of Civil Procedure Code inapplicable. 
— Sections 121 to 127 of the Civil Procedure Code relate to the examina- 
tiou of parties by interrogatories. Section 129 gives a Court power to 
order discovery of documents. Section 305 empowers a Court to post- 
pone a sate to enable the defendant to raise the amount of the decree by 
mortgage, lease or private sale of the j^roperty. Sections 320 to 326 
relate to the tr^Usfer to the Collector for execution of decrees relating to 
immoveable pr<Wrty which the Local Government with the sanction of 
the Governor-Germ^ in Council may effect by notification in the official 
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Gazette. From this clause as well as from sec. 143, it would appear 
that the provisions of the Civil Procedure Code relating to execution, 
including those of sec. 244, are applicable to decrees obtained under this 
^Act. The transferee of a portion of a holding is a representative of the 
judgment-debtor within the meaning of s. 244, C. P. C. {Backhu Lai 
Saku V. Bishu Nath Jha^ ii C. VV. N., cxii). 

The provisions of sec. 244 apply to proceedings in execution of decrees 
under Act VIII of 1869, B. C., but not under Act X of 1859 (Brajo 
Gopal Sarkar\. Basirunnissa Bibi^ 15 Calc., 179). 

' Clause (b).— Extent and boundaries of land to be specified 
in plaint — The provisions of this clause are imperative ; yet, in suits 
for the recovery of rent, the extent and boundaries of the land held by 
the tenant would not seem 10 be material, except when the amount of 
rent recoverable depends on the area of the land and the rent is to be 
calculated at so much per bigha. Such particulars would seem as a 
general rule 10 be requiied only in suits for the recovery of possession 
{Mahomed Ismail v. Dhandar Kishor Narain^ 25 W. R., 39). If either 
the landlord or the tenant desires to have the situation, quantity and 
boundaries of the subject of the tenancy determined, this can always 
be effected by an application under sec. 158. It has, however, been 
held that “ in a suit for arrears of rent, where the plaintiff claims a certain 
rent as payable in respect of certain lands mentioned in the plaint, and 
the defendant denies the occupation of these lands at the rents alleged 
by the plaintiff, but admits that he holds other lands at different rents, 
the proper issue to be tried is whether the defendant holds the lands 
set forth in the plaint at the rent specified. A simple issue as to whether 
the defendant holds the jani is set forth in the plaint under the plaintiff 
is not sufficient {Bhaichal Nasyo v. Shamnayisi Mahomed^ 1 C. W. N., 
153), and in Rash Dhari Gop \\ Khokan (24 Calc, 435), it has 

been said that “from sec. 148 {b) of the Bengal Tenancy Act it would 
seem to be necessary that in a suit for the recovery of rent the land in 
respect of which tliat rent is payable should be dearly defined.” In a 
later case {Pizaruddin Laskar v. Am/doa Cha>‘an Mitra, 5 W. N., 

1 21), however, it was laid down that in a rent suit it is not absolutely 
necessary to give the extent and boundaries of the lands in respect of 
which rent is claimed, and that wherjp there is difficulty in giving these 
particularsi; it would be enough if a descriptiqii sufficient for identification 
is given. In this suit, the Lower Appellate Court had decreed the suit 
without deciding th*e question of the area of the lands, and leaving that 
question open, and it was held that its decision was correct and did not 
contravene the provisions of this clause. See also Dttrga Charon Laha 
V. Kala Chand Biswas, (7 C. W. N., 615). There is no provision in the 
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Civ. Pro. Code authorising the dismissal of a suit on the ground that 
land in dispute as described in the plaint cannot be identified {Jaladkar 
Mandal v. Kinu M unduly i C. W. N , clxxxix. See also Kazim v, 
Daneshy l C. W. N , 574 ; Krishnaya Navada v. PanchUy 17 Mad., 187)^ 
But in Murari Mohan Deb v. Amrilcswari Dehiy (1 C. L. J., 27 n\ it 
was held that the plaint did not comply with the provisions of this 
clause, that the description given therein was not sufficient for the 
identification of the lands, and that the suit must be dismissed. 

New clauses (bi) and (b2).- -'rhe Select Committee in their 
report on the Bill of 1906 say with reference to these clauses 

“We are of opinion that it in necessary to require the Court to record 
reasons when it dispenses with a statement in the plaint. Unless this i 
d<nie, some landlords will file plaints not containing the required particulats, 
and to save themselves tioublo, Munsifl's will continfie to decree according to 
the claims without reference to the rocord-of-rights. If the Munsifl' is re- 
quired to record his reasons for dispensing with the statement of the rental 
according to the record, ho will insist on such particulars being furnished 
wherever possible. 

Wc consider that in addition to u statement of the rental of a tenanc3% 
the plaint should show the survey’-plot numbeis comprised in the holding. 
The Court should not be allowed to have any excuse fur not referring to the 
entries in the rocord-of-rights. Where a plaintiff, for a good and sulFiciont 
reason, fails to produce a Htaterneiit oi the rental or a list of survey -plot 
numbers, the Court slioiilil be obliged to cdl for a copy of the record from 
the Collector. Wo think that delay will be prevented and eorriiption of the 
anila chocked if in all oases tlie record-ol -rights is supplied by the Collector 
direct to the Court. No fees should be charged in any case for the copies. 

We have thought it necessary to make it quite clear that a statement of 
rental and of survey plots in the plaint will he necessary, in cases where, 
since the record was finally published, a holding has been divided during 
partition proceedings, or amalgamated with anotlier hultling, or in other ways 
treated so as to obscure its identity." 

Clause (cj.-— The summons. — The provisions of this clause show 
that ordinarily issues need not be framed in lent suits. High Court Circu- 
lar, No. 372 of the 4th February, 1871, issued under the provisions of Act 
VIII, (B. C)y of 1869, directs that no suit for arrears of rent is to be pro- 
ceeded with cx parie until the expiry of 14 days from the date of the 
service of the summons. (High Court s Circular Orders, Civil, Chap. 
^ P- 53 )- 

Clause (d). —Service of summons by post.— The High Court 
has not yet framed any rule for the service of the summons by post. 
The latter part of this clause is in accordance with the rulingos in the 
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cases of Lutf AH Miah v. Piaii Mahan Rai (i6 W. R., 223), and 
Jogendra Chaftdra Ghosh v. Dwarkanaih Kartnokar^ (15 Calc., 681), 
in which it was laid down that a person refusing a registered letter sent 
by post cannot afterwards plead ignorance of its contents. 

Clause (e).— Court fees oti written statements. —A written 
statement filed by a defendant in a civil suit at the first hearing does not 
require a Court-fee stamp {Chcrag AH v. Kadir Mahomed^ 12 C. L. R., 
367 ; Nagu V. Yehnath^ 5 Bom., 400). A written statement called for 
by the Court after the first hearing is also exempt from Court-fee duty 
under sec. 19, cl. iii, Act VII of 1870 (Nagu v. Ycknaih^ 5 Bom , 400). 

Clause (f).— Evidence how to be recorded.— In sui^s for the 
recovery of rent whether an appeal is allowed or not (see sec. 153), 
evidence is to be recorded under sec. 189 of the Civil Procedure Code, 
which provides that evidence need not be recorded at length ; “ but the 
Judge as the examination of each witness proceeds, shall make a me- 
morandum of the substance of what he deposes, and such memorandum 
shall be written and signed by the Judge with his own hand, and shall 
form part of the record.’’ 

In a suit for ejectment, the Munsif, instead of recording the evidence 
in full in the language of the Court, recorded it in English, as if it were 
a suit for rent : held^ that this was a meie irregualarity which was cured 
by sec. 578, C. P. C. (Ratan Lai Gin v. F'mashiy 11 C. W. N., 826). 

Clause (ff). — In the Notes on Clauses to the Bill of 1906, it was said.— 

“ Much inconvenionoo is caused to landlords, owing to their original rent- 
rolls, collection and measurement papers and account books having to he 
simultaneously filed in Court in difl’crent suits for the recovery of arrears of 
rent. The now clau.se ( f) i^rovides that, when the originals have been 
once produced in Court in any suit, the huidlord may be permitted to file 
certified copies of extracts in subsequent suits.” 

The clause was modified by the Select Committee, who observed : — 

“ We think that the provisions of the clause should he extended to maps, 
and that original copies and extracts should not acjquire the evidential value 
proposed, unlesis the originals have been not only produced but also admitted 
in evidence.” 

Clause (g).— Execution of decrees of ejectment for arrears. 
— A decree for ejectment for arrears of rent is not in any case to be exe- 
cuted for fifteen days [sec. 66 (2)], which period may be extended [sec. 
b6 (3)]. In such, a case execution on the oral application of the decree- 
holder obviously cannot be granted. 

Clause (h).— Assignment of decrees for arrears of rent— 

A sale held in execution of a decree for arrears of rent on an application 
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by the asslgfciee of the decree when the landlord’s interest in the fjroperty 
itself is not transferred to the assijjnee, passes no title to the auction-pur- 
chaser. A purchaser of the same property at a sale held in execution of 
a mortgage decree obtaincvi after the first sale acquires a good title 
as against the first purchaser (Guru C/uzrah Nafh v. Kartik Nath, to C. 
W. N., 44). The provisions of this clause do not apply to a case in which 
a decree is transferred by operation of law e. when the decree-holder 
dies, and the right to execute the decree vests in his heir or representa- 
tive (Uma Sundari Dasi v. lirajanath Bhattacharji^ ife Calc., 347). The 
word “assignee” as used in this clause does not include trustees who 
execute decrees under an assignment, which is not for their benefit but for 
the benefit of the heir of the assignor {Chhntrapat Sin^h v. Gopi Chand 
Bothra^ 26 Calc., 750 ; 4 C. W. N., 446). 

The fact that an assignment of a decree for arrears of rent was made 
before the coming into force of the Tenancy Act w.ll not protect from the 
provisions of sec. 148 (fi) an assignee who proceeds to execution after- 
wards ; but execution cannot be refused where before that Art came 
into operation the assignment had been recognized by a Court of exe- 
cution under sec. 232 of the Civil Procedure Code (Kaiiash Chandra 
Rai V. Jadunath Rai\ 14 Calc., 380). When a decree for rent had 
been passed before the passing of the Bengal Tenancy Act, and had 
been assigned to a benavtidar after the passing of the Act, and exe- 
cution had been taken out by him, though the landlord’s interest had 
not become vested in him, and certain taluks had been sold on his 
application and had been purchased by himself, it was held that the 
sales wer^ bad and cotiid not be regarded as sales at which the purchaser 
became entitled to taluks free of all incumbrances. “Though the 
decree was passed under the former Rent Act,” it was said, “the assign- 
ment of the decree and the application for execution by the assignee 
having been made after the Bengal Tenancy Act came into operation, 
clause (hj of section 148 of that Act must apply to the execution pro- 
ceedings ; and the sale upon such an application, which is prohibited 
by that clause, must be held to be no sale under the rent law” (Shashi 
Bhusan Guha v. Gateau Chandra Saha, 22 Calc., 364),,^ In a case in 
which an ijaradar on the expiry of his lease sold all his decrees for rent 
jjpid all arrears of rent due to him to three persons, two of whom were 
his superior landlords, it was contended that section 148 (h) was no 
bar to the execution of the decrees, as the landlord’s interest had vested 
in the superior landlords on the determination of the ijara. It was, 
however, held that see. 1 48 (h) was a bar to the execution, as the 
ijaradar^s interest as landlord had not vested in the superior landlords 
{Dtnarkdnath Sin v. Piarimohan Sen, 1 C. W. N., 694). An appli- 
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cation for execution by ^he assignee o( a decree which was obtained 
by a* landlord against a defaulting tenant for arrears of rent which 
accrued due between the date of sale of the tenure in execution of a 
previous decree for rent and the date of the confirmation of such 
sale, is barred by this clause, as being one for the execution of a 
decree for arrears of rent ( Karuna Muyi Banurji v. Surendra Nath 
Mukhurji^ 36 Calc,, ryfi). It has also been ruled that although, if 
a landlord’s interest has been vested in an assignee of a rent decree, 
he can execute it, yet the decree so assigned ceases to be a 
rent decree and becomes only an ordinary civil demand recoverable 
under the Code of Civil Procedure {Dinn Nath De V. Golap Mohini Dast\ 
i C. W. N., 183^. Sec also Bha^wan Sahat V. Sangeshar Chaudhri^ 
(19 W. R., 431), and the note to sec. 72, p. 234, on the subject of^^Back 
rents.^* As to how decrees passed under the former law are to be exe- 
cuted after the coming into operation of the Tenancy Act, see note to 
sec. 2 (4), pp. 11-14. 

A decree obtained in a suit for rent brought by a landlord who ceases to 
have interest in the land during the pendency of the suit is not a decree 
for rent. When such a decree is assigned by the decree-holder and 
is afterwards re-assigned to him, this clause is no bar to the execution 
of the decree ( Nagendra Nath Basu v. Bhuban Mohan Chaktavarit$\ 
6 C. W. N. 91.^ When the plaintiff in a suit is shown to have been the 
landlord at the date of suit and also at the date of decree, both suit and 
decree would be under the Act, and the fact that th.e plaintiff sold his 
interest in the tenure subsequently to obtaining the decree will not 
prevent him from obtaining the benefit of sec. 65 {Khetra Pal Singh 
V. Kritarthamayi Dasi^ 10 C. W. N., 547^. * 

In a suit for rent by an assignee of the landlord, when the landlord 
admits that be has sold the arrears of rent to the plaintiff, and when 
such landlord is also a party to the suit, it is not open to the Court 
to find that the sale is benami ( Amnia Lai Mukhurji v. Giridhar Ghosh^ 
5 C. L. J., 398;. 


[148A. Where a co -sharer landlord who has 
Suits for arrears instituted a suit to recover the rent due 
aLrer"^*^ co-sharer landlords in respect 

lords. Qf entire tenure or holding, and has 

made all the remaining co-sharers parties defendant 
to the suit, is unable to ascertain what rent is due 
for the whole tenure or holding, or whether the rent 
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due to the other co-sharer landlords has been paid or 
not, owing to the refusal or neglect of the tenant, or 
of the co-sharer landlords defendant to the suit, to 
furnish him with correct information on these points, 
or on either of them, 

such plaintiff co-sharer landlord shall be entitled 
to proceed with the suit for his share only of the rent, 
and a decree obtained by him in a suit so framed 
shall, as regards the remedies for enforcing the same, 
be as effectual as a decree obtained by a sole landlord 
or an entire body of landlords in a suit brought for 
the rent due to all the co-sharers.] 

This section was added to the Act by s. 44, Act I, B. C, 1907. It.s 
object is explained in the Notes on Clauses of the Bill of 1906 as follows : 

“ Under the prosent law, corisidorable difficulty in realizing rents is often 
experienced by co-sharor landlords, who make rent collections jointly. A 
decree for arrears of rent, obtained by a co-sharer for the amount duo to him 
alone, is a mere money decree [JogendraNath Ghoi^k v. Pahan Chandra Ohotuhy 
S C. W. N., 472) and the tenure or holding, in respect of which the arrears 
are due, does not pass to the purrdiascr in a sale for tho execution of such a 
decree {Narainnddiii v f^rhmnta Ghanh, 29Calo., 219), unless he can got 
himself recognised by the other co-sbarers. Decrees for arrears of rent 
obtained £y single co-.sharers, are therefore often of little value, and the 
system is further objectionable, iii that it exposes the tenant to the trouble 
of several suooeaaivo suits brought by different co-sharer landlords. Consider- 
ing that the majority of estates in the province are held by co-sharer land- 
lords, it seems necessary to provide a remedy lor the present state of things. 
As it is often impossible to get all the landlords to join in a suit for arrears 
of rent, a single co-sharer should bo enipoworod to sue for tho rent duje to all 
the oo-sharers, and that the tenure or holding should pass in execution of a 
decree obtained in such a suit, provided that the other co-sharers have been 
made parties.” 

In the Notes on Clause 34 of the Bill, now added to the Act as section 
158 B, it is said ; 

“ The object of this clause is bo counteract the efifeot of several rulings of 
the High Court, two of which are ciced above in the note on clause 30, as 
to the nature of suits brought by co-sharer landlords for arrears of rent 
and as to the offeot of decrees obtained in such suits. Their result is that-- 
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(1) suite in which co-aharer lanrllor^ sue for rent are not r^nt suits, but 

money suits 

(2) the provisions of section 148 do not apply to them ; 

(3) evidence in such suits cannot be recorded summarily ; 

(4) a second appeal lies in them, while an appeal is barred in the case of 
^ a decree obtained by a sole landlord ; 

(5) co-sharer landlords cannot sue for four years’ rent as sole landlords can, 

under article 2 {?>), Schedule HI of the Act ; and 

(6) decrees obtained in suits by co-sharer landlords can bo executed 

within twelve years, instead of within three, as in case of 

ordinary rent decrees. 

Such results are anomalous and inconvoniont, and the clause, the intro- 
duction of which has bc€;n recommonded by the High Court, will have 
the effect of removing them.’* 

The Select Committee in their report say ; 

“ At the time when the Bill was published in the tiazette a reference had 
been made to a Full Bench of the High Court in which the correctness of the 
decision in the case of Jo<j€vdro 2^ath Ohose v. Pahan Chandra (/hose 
(8 C. W. N. 472) was called iri question. In December last the Full Bench 
decided that tin? question propounded did not properly arise in the case in 
which it was referred, and declined to give any decision on the point. The 
Hon'ble Chief Jnsiio(‘ observed that as there appeared to bo a considerable , 
conflict of judicial opinion on the question, it would he well if the Legislature 
settled it. Clause 34, iiow^ 158 B, therefore, seenis to us to be fully justified. 
We have inserted a new sub-section (/. the new section 148 A,) “as it 
has been represented to us that the section would not benefit a large class of 
co-sharer landlords who collect thoir shares of the rent separately and are 
not in a position to know the aniountB of rent due from the tenants to their 
co-sharers, and whether they have been paid or not. Such co-sharer 
landlords will have no remedy unless they arc allow'cd to sue for the rent due 
to them only, or to the entire body of co -sharers, according to the extent of 
the information available. The new sub-section will allow a co-sharer to sue 
for his share only whore his co-sharers or tho tenant have neglected to supply 
him with information.” Sec also notes to sec. 1.58 B, lb9, 188 A, and sched. 
Ill, arts. (2) and (6). 


149 . (1) When a defendant admits that money is 


Payment into 
Court of money 
admitted to bo 
due to third 


due from him on account of rent, but 
pleads that it is due not to the plaintift’ 
but to a third person, the Court shall. 


person. 


[except for special reasons to be recorded 


(1) Founded on tho cose of Prakash lal v. Mkanri Bafgobi'n^ Sa/iai, (T9 785) 
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in writii|^,] refuse to tdfee cogiii;^n'ce of the plea 
unless the defendant pays into Court the amount so 
admitted to be due. . 

(2) Where such a payment is made, the Court 
shall forthwith cause notice of the payment td* be 
served on the third person. 

(3) Unless the third person within three months 
from the receipt of the notice institutes a suit against 
the plaintiff* and therein obtains an order restraining 
payment out of the money, it shall be paid out to the 
plaintiff on his application. 

(4) Nothing in this section shall affect the right 
of any person to recover from the plaintiff money 
paid to him under sub-section (3). 

Hi 

The words in brackets have been omitted by s. 45, Act I, B. C., 1907. 
The Select Committee in their report on the Bill of 1906 said ; 

“ It has been represented that us a matter of faut a tenant pleading that 
the rent claimed is due to a third person, or that it is in excess of the 
amount due, has rarely if ever boon called upon to deposit the amount 
claimed or admitted, because the Courts have given too free an interpretation 
to the exception. The oniisfion of the w^^rds “ except for special Teasons 
to be recorded in writing,” by making a deposit necessary in every case in 
which the defendant admits money to be due, will check the setting up of 
false pleas.” 

Sub-section (l).-'Tntervenors.— According to the Select Com- 
mittee on the Bill, the object of the rule laid down in this section was 
“ to avoid the jcomplication and de^ay which arise from questions as to 
the landlord’s title being raised in rent suits,” and “ to force the issue of 
disputed title 10 be raised separately and independently of t}ie rent suit,” 
Under Act X of 1859, sec. 77, third persons claiming the rent under a 
title hostile to the plaintiff could intervene in suits for the recovery of 
rent ; but Act VIII, B. C., of 1869 contained no such provision, and 
neither does this Act. This section would therefore seem to adopt the 
rule laid down in Lodai Mullah v. Kali Das Rai^ (8 Calc^ 238 ; 
10 C. L, R,, 58J) that where a person sued for rent sets up the title 
of a third party, and alleges that he holds under, and pays rent to, him, 
such third party ought not to be made a party to the suit so as to 
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convert a simple suit fbV arrears of renf into one for the determination 
of the title to the property, in respect of which the rent is claimed. 

Such a suit raises only two issues,— v/s., (i) Does the relation of land- 
lord and tenant exfst between the plaintiff and .defendant ? (2) Are the 
alleged arrears of rent due and unpaid ? And these are questions in 
which the plaintiff and defendant are a^one concerned, and no third 
party claiming a title adverse to the plaintiff, can properly be made a 
paity to the trial of these issues.” In this case it was further said that 
sec. 28 of Act XI V of 1882, which permits of the adding as defendants in 
a suit of persons against whom any right to relief is alleged to exist, is 
not imperative, and that when in a rent-suit the question of the title of 
a third party is raised, it is better for the proper adjudication of the 
question of title, that it should be tried by a competent Court in a suit 
directly framed and brought for that purpose. 

It would seem that this section must be read with section 60 of the 
Act, and that the third person referred to in it must be a registered 
proprietor, and a defendant cannot plead in defence to a claim by a 
person whose name is registered under the Land Registration Act that 
the rent is due to a third person, whose name is not so registered. 

Sub-section (2).- Service of notice.— The notice referred to in 
this sub-section should be served in the mode prescribed by rule 3, 
Chap. I of the Govt, rules under the Act. 

Sub section ( 3 ). — In Jagadamba Debi Pratap Ghosh (14 Calc., 
537 )i it was ruled that a suit by a third person under sec. 149 
(3) of the Bengal Tenancy Act is Qot a title suit and need not be stamped 
as such. In this case Tottenham, J., expressed an opinion that such a 
suit is in the nature of a suit for an injunction under the Specific Relief 
Act or else a declaratory suit. In Rabiunnissa v. Guljan (17 Calc., 
829 ), however, it was said that the object of sec. 149 was to prevent 
tenants being harassed when disputes arise between rival claimants 
to the land in respect of which, the rent is due. In a suit under clause 
(3) of section 149, therefore, the plaintiff is entitled to have the question 
of title as wgU as pf jjossession tried and to obtain the injunction 
therein mentioned. A suit under this clause in which the plaintiff claims 
the rit;ht to receive rent by reason of his being in possession of the 
land is maintainable, though the decision of the suit may or may 
not ultimately rest on the question of possession merely without refer- 
ence to the question of title. The question of possessioi? should 
be tried first and the suit dismissed if that question be decided 
against the plaintiff, as he does not rely on his title : but if decided 
in the plaintiffs favour, the defendant should be put to proof of 
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his title {Jadab Lai Rai v. Khemankari Debya, 8 C. W. N., 248). 
A suit contemplated by this section is a suit with reference to the 
money deposited in Court and for an injunction restraining the paying 
out of the money. The section does not contemplated^ suit for the estab- 
lishment of the relation of landlord and tenant {Haranaik Banurji v, 
Anania Dasi^ 9 C. W. N., 492K Where in a suit brought under this 
clause, the plaintiff made out a strong case ; held that the onus was 
then shifted to the defendant and that the plaintiff was entitled to succeed, 
though she could not prove realization of rent from the tenants, her 
case being that the defendant had prevented her fiom realizing them 
(Trailohya Mohini v. Prasanna Ghosh^ ii C. W. N., 380). 

In a suit under this section the question of title as well as of possession 
has to be tried, and unless the plaintiff establishes his title, he is not 
entitled to the injunction mentioned in sub-sec. (3) {Mahomed Mazhar 
V. Kadir^ ii C. W. N., cxxviii). 

The provisions of this section do not apply to a suit for rent brought 
by a co-sharer landlord {Ras Bihan Ghosh v. Ijilit Kumnr Mukhurji^ 
9 C. W. N., ccxcii). 

150 . When a defendant admits that money is due 
Payment into h' fhe ])laintiff on account of 

mJmanwi "to bo plcads that the amount claim - 

dnu to landlord. jy jjj excess of the aiTiount due, tho 

Court shall, [e-Kcept for special reasons to be recorded 
in writinjy] refuse to take cognizance of tho plea unless 
the defendant pays into Court the amount so admit- 
ted to be due. 

The words in brackets have been omitted by s. 45, Act I, H. C., 1907. 
See note to s. 149, p. 442. 

Section 150 is highly penal in its character, and it cannot be put in 
force against a defendant unless he has intentionally admitted money to 
be due and has not paid it ; and such admission must be In the action 
{AJi Ahammad v. Bipin Bihari Basu^ 20 Calc., 595). It does not seem 
to be necessary that the money should be paid in along with the written 
statement It would seem to be sufficient if the money is paid before the 
plea is taken cognizance of. 

Section 150 is limited in its operation to cases in which the plea of the 
tenant is one in respect of which the burden of proof is upon him : in 
other ^rds, where it is a plea of confession and avoidance. The section, 
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therefore, does not apply to a case where the rate of rent is in dis- 
pute {Banarasi Prasad v. Makhan Rai^ 30 Calc., 947). 

151 . When a defendant is liable to pay money 
Provisions as ioto Court under either of the two last 
^o^rTi'o'Jf o"f forepfoing sections, if the Court thinks 
that there are sufficient reasons for so 
ordering, it may take cognizance of the defendant’s 
plea on his paying into Court such reasonable portion 
of the money as the Court directs. 

162 . When a defendant pays money into Court 
Court to grant “«der either of the said sections, the 
rsoeipt. Court shall give the defendant a receipt, 

and the receipt so given shall oj^erate as an acquit- 
tance in the same manner and to tlie same extent as if 
it had been given by the plaintiff or the third person, 
as the case may bo. 

153 . An appeal shall not lie from any decree or 
Appeals in Order passed, whether in the first instance 
rent aiiit^. appeal, in any suit instituted by a 

landlord for the recovery of rent where — 

(а) the decree or order is passed by a District 

Judge, Additional Judge or Subordinate 
Judge, and the amount claimed in the suit 
does not exceed one hundred rupees, or 

(б) the decree or order is passed by any other judi- 

cial officer specially empowered by the Local 
Government to exercise final jurisdiction 
under this section, an^ the amount claimed 
in the suit does not exceed fifty rupees ; 

unless in either case the decree or order has decid- 
ed a question relating to title to land or to some 
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. iateraet ia land as between parties having conflicting 
claims thereto, or a question of a right to enhance or 
vary the rent of a tenant, or a question of the amount 
of rent annually payable by a tenant ; 

Provided that the District Judge may call for the 
record of any case in which a judicial officer as afore- 
said has passed a decree or order to which this section 
applies, if it appears that the judicial officer has exer- 
cised a jurisdiction not vested in him by law, or has 
failed to exercise a jurisdiction so vested, or has acted 
in the exercise of his jurisdiction illegally or with 
material irregularity ; and may pass such order as the 
District Judge thinks fit. 

[Explanation . — A question as to the regularity of 
the proceedings in publishing or conducting a sale in 
execution of a decree for arrears of rent is not a ques- 
tion relating to title to land or to some interest in 
land as between parties having conflicting claims 
thereto.] 

The explanation was added by s. 46, Act I, B. C., 1907. 

Appeals.— The provisions of this section apply only to suits for the 
recovery of rent : so that an appeal will lie under sec. 540, C. P. C., in all 
other classes of suits under the Tenancy Act, as well as in suits for the 
recovery of rent in which any of the questions referred to in the section 
have been decided. But no appeal lies against an order passed by p, 
Civil Court under sec. 84 {Goghan Mollah v. Rameshar Narain Mahta^ 
2y\ \ Ptari Mohan Mukkurji v. Baroda Charan Chakravartti^ 
19 Calc., 485^, from an order under sec. 91 directing tenants to attend and 
point out boundaries of land to be measured ( Daya Ghazi v. Ram Lai 
Sukaly 2 C. W. N., 351), from an order rejecting an application under 
sec. 93 of this Act for the appointment of a common manager {Hossain 
Baksh V. Mutukdhari Laly (4 Calc., 312), from an order under sec. 173 
of this Act setting aside a sale {Ray^hu Singh v. Misri Singhy 21 Calc., 
825), or from an order under sec. 174 of this Act or sec. 310 A., C, P. C., 
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setting aside a sale {Kishori Mohan Rai v. Saroda Mani Dasi^ i C, W. 
N., 30 ; Bansidhar Haidar v. Kedar Nath Mandal^ 1 C. W. N., 114). 

The provisions of this section do not apply to the case of a suit for 
rent by a co-sharer landlord {Joi>endra Nath Gkose v. Paban Chandra 
Ghose^ 8 C. W. N., 472). This sets aside a ruling to the contrary effect in 
the same case reported at 7 C. W. N., 908. 

An application for the transfer of a decree for execution under sec. 
223, C. P. C., is an application coming under sec. 244, C. P. C., An 
appeal therefore lies ngaiii'^t an order 1 ejecting such an Jt|)plication 
{Bhavani Charan Datia v. Pratap Chandra Ghose^ 7 C. W. N., 575). 

Second Appeals.— A second appeal to the High Court will, except 
in the cases referred to in this section, lie on the grounds (a) of the deci- 
sion being contrary to some specified law or usage having the force of 
law ; {b) of the decision having failed to determine some material issue of 
law or usage having the force of law ; and (r) of a substantial error or 
defect in the proceduie, which may possibly have produced error or 
defect in the decision of the case on the merits tsec. 584, C. P. C.). No 
second appeal lies when it has been found that the relation of landlord 
and tenant does not exist between the parties (Ram Nanai Das v. Fakir 
Chand y 438). The provisions of this section are not 

applic.ible, and will, lac.efore, not bar a second appeal, in a suit for back 
rents by an assignee from the previous landlord, for such a suit is not a 
suit by a landlord against a tenant {Kali Nath Mukhurji v. Kifatullah 
Mollah, I C. W. N., cxix ; Mahendra Nath Kalamori v. Kailash Chandra 
Dogia^ 4 C. W. N., 605). Neither are they applicable in a suit in which 
rent is only nominally claimed, but which is really a suit for mesne pro- 
fits or damages {Ckandi Charan Tarafdar v. Jogendra Chandra Chau- 
dhuriy I C. W. N., cxx). A second appeal will lie from an order under 
sec. 173 of this Act setting aside a sale, when the auction-purchaser is a 
benamidar for the judgment-debtor and where, therefore, the application 
for setting aside the sale is really one under sec. 244, C. P. C. {Chand 
Mani Dasiv. Santo Mani Dasi^ 24 Calc., 707 ; i C.W.N., 534). An objec- 
tion as to the due service of a notice to quit cannot be taken for the first 
time in second appeal (Loknath Gop v. Pitambnr Ghosh, 3 C. W. N., 215). 
When a decree was passed by a Munsiff on an award, and on appeal 
the appeal was set aside on the ground that the award was bad ; held that 
the award h.dn ; good and valid no appeal lay, and no second appeal Tay 
to the High Court against the order of tlie Lower Appellate Court, and 
the remedy lay under sec. 622 {Ganga Charan Rai v, Sasii Mandal, 6 C. 
W-N,, 614). In a suit for ejectment in which neither party set up a tenancy, 
the Lower Appellate Cpurt found the defendant ta^e a yearly tenant and 
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entitled to a notice to quit : hM that the suit should have been decreed, 
and that the Lower Appellate Court could not make for the defend- 
ant a case different fiorn and incondstent with that set up by him 
{Sujjad Ahmad Chattdhnri v. Gantfa Charajj Ghosh^ 9 C. W. N., 460). 
The' question of the nature of a tenancy, /. whether the tenants are 
merely ten uiis at will or whither they aie yearly ten mts is a question of 
law which can hi dealt with by the High Court on second appeal {Sulatu 
Das v.Jadu Nath Das, 8 C. W N , 774). Where in an appeal in a rent 
suit a wSubordinate Juvlge left out of account an important portion of 
the evidinte relied 011 by the plaintiffs ; held that this was an error of law 
and a giouiid of second appeal (//f«.vw// A'//// AV^£^// v. Nakchedi Nonia^ 
33 Calc., 200). 

Clause (a). — When amount claimed does not exceed one 
hundred rupees.— -The woid “order” in this section does not mean 
merely a final order. It includes an order of remand, and, therefore, 
reading thjs section with see. 588, cl. 28, Civil Jbocedure Code, no appeal 
lies from an order of remand in a suit for rent for less than Rs. 100, 
unless such order has tle'.erinined any of the questions specified in sec. 
153 {Guifan Chand v. Caspersz^ 4 C W. N , 44 ; Jhiiasu Sarkar v. Jaiti^ 
3 C. W. N., l\u). Unless it appears either fiom the finding of the 
District Judge or elsewhere upon the procec Imgs that the amount Sued 
for does not exceed one hundred rupees, the High Court has no right 
to draw any inference to that efiect (ZV/Av Paiidiv. Bachit Lal^ 9 Calc , 
595; 12 C. L. R, 223) .An apped does not ho to the High Court 
from a decision of a Di.sinct judge slaying c.xecution in a suit for arrears 
of rent and for ejectment where the value of the amount decreed is less 
thanks 100. Nor can an application nude to eject the tenant on his 
default to pay into Court the moneys due under the decree within the 
time fi.xed by see. 52 of Bengal Act VI II of 1S69, confer such right of ap- 
peal {Parhati Ch iran Sen v. .If.indari, 5 Calc., 594). A second appeal 
will not lie in a suit for arrcir^ of rent and ejectment when the sum claim- 
ed IS less than Ri. 100, aii wnen a decree is given for the rent only, and 
the clai 11 for ejecimeai is dis Olowed. {Pnijmth Sn^n ini w. Troilakhya 
Nath Mitra^ S. A , No. 2194 of j886 decided by Wilson and O’Kinealy, 
JJ., June i6th 1887). But from the terms of clause (/,'■), sec. 148, it would 
seem as if a suit ill which a decree for ejectment for arrears of rent is 
given is merely a suit for the recovery of rent. Read with the provisions 
of sec, 193 of this Act, this section bArs a second appeal, when the rent 
sued for is rent of a tank, aitd the amount claimed is less than Rs. 100 
{Mallu Pasari 2 C. W. N., li). The word “suit” in sec. 153 

includes proceedings in execution of the decree made in the suit. No 
second appeal, therefoi^^ lies against an order made in the course of 
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proceedings in execution of a decree passed in a suit for rent in which the 
amount claimed does not exceed Rs. loo, unless the order appealed 
against decides any of the special questions mentioned in sec. 153 
{Shyama Charan Mifra v. Debendra Nath Mukhurjt, 4 C. W. N., 269 ; 
27 Calc , 484). But this has practically been set aside by the Full Bench 
decision in Kali Mandal v. Ramsarbaswa Chakravarti^ (32 Calc., 957). 

When a tenant has contracted to pay rent to one of several landlords 
in respect of his sliare separately, and such rent has been assessed with- 
out reference to the rent payable to the other co-sharers and has been 
separately collected, the landlord is a separate landlord, and s. 153 applies 
[Bhabatarini Dasi w. Ehabbar Mali ta^ 5 C L. J., 235). 

Clause (b).— When the amount claimed does not exceed 
fifty rupees. — Speaking generally, it may be said that almost all 
Munsifs of more than five years’ standing have now been invested with 
summary powers under this clause. (See Govt, notification, No 945 J. D, 
of June 15th, 1894, published in the Calcutta Gazette uf June 27th, 1894, 
Part I, p. 713)- 

Questions relating to title in land, or to some interest in 
land as between parties having conflicting claims thereto.— 
In a suit in which the defendant (raiyat) sets up the title of a third person 
who is nut made a party, the dcf ision cannot be considered a binding 
decision in respect of title as between parties having conflicting claims to 
land {Dilbar v. Ishar Chandra Rai, 21 W. R., 36 ; Kashi Ram Das v. 
Sham Mohim\ 23 W. R., 227 ; Raj Krishna Mukhiirji v. Srinath 
Datia^ 23 W. R., 40S ; Durifa Narain Sen v. Ram ImI Chhuiar^ 7 
Calc.. 330 ; Lodai Mollah v Kali Das Rai^ 8 Calc., 238). No second 
appeal lies in a case between landlord and tenant, in which the third 
person set up by the tenant is not made a party, there consequently 
being no question relating to title as between parlies having conflict- 
ing claims {Rama Prasad Rai v. Sarup Paramanih, 8 Calc., 712). In 
a suit in which the plaintifif claims rent as zatnindar^ and the de- 
fendant, admitting his own tenancy, claims it as mortgagee, there cannot 
be said to be conflicting claims to, or to some interest in, land {Raj 
Krishna Mukhurji v. Piari Mohan Mukhurji^ 24 W. R., 1 14). But in 
one case in which the value of the suit was under Rs. 100, it was held 
that an appeal was not barred, as the lower Court had determined a ques- 
tion of law as to whether the tenure was guzasta {Baijinath Sahu v, 
Ramdaur Rai^ 7 C. L. R., 369). If a third party claims a title to the 
land and is made a party to the suit and the question of title is gone into, 
a second appeal will lie (S.A, No. 942 of 1889, decided 19th May, 1890). 
In a suit decided under this Act, in which the plaintiff claimed to be the 

29 
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proprietor of a share in a zamindari^ and in which the other co-sharers 
‘were made pro-forma defendants and put in written statements contest- 
ing plaintiffs title and share, it was held that a second appeal 
lay, as a question of title to land as between parties having conflicting 
claims thereto had been decided {Sukurulla v. Bama Sundari Dasi^ 
24 Calc., 404). So, in a case in which the plaintiff claimed the 
land as tenant and alleged that the defendant was his sub-tenant, 
but the defendant pleaded that he was the tenant of the land under the 
plaintiffs landlord, and the plaintiff failed to prove his title as 
tenant, it was held that a second appeal might lie {^Sitanath Pal v. 
Kartik Gharami^ 8 C W. N., 434). But where the defendant sets up 
the title of the plaintiffs landlord, who is no party to the suit, no second 
appeal lies {Ram Mohan Mohish v. Badan Barai^ 8 C. W. N., 436). 
Where in a suit for rent the defendant claimed to hold under the plaintiff 
and his mother, under a right different from that set up by the plaintiff, 
it was held that it was not a question as between parties having con- 
flicting claims thereto, and an appeal was barred {Binabandhu Nandi 
V. Nabin Chandra Kar^ 8 C. W. N., 437. See also Ram Kanai Dass 

V. Fakir Ckand Das^ 8 C. W. N., 438). An order setting aside or 
declining to set aside a sale in execution of a decree for rent, the decree- 
holder being the purchaser, falls within the proviso, as it decides a 
question relating to some inieiest in land as between paities having con- 
flicting claims thereto, and is therefore appealable, although there could 
be no appeal in the suit on account of the prohibition contained in the 
section {Kali Mandal v. Ramsarbaswa Chakravartii^ 32 Calc., 957 ; 9 C. 

W. N ,721 ; I C.L.J., 476. See also Gan/^a Charan Bhadacharya v. Sashi 
Bkushan Raiy i C. L. J , 255, and Safar AH v. Raj Mohan Guha^ 1 
C. L. J., 454). This sets aside Manniokini Dasi v. Lakhi Narain Chandray 
(28 Calc., 1 16), in which the contrary view had been taken. The 
explanation added to the section by s. 46, Act I, B. C., 1907, now sets 
aside this ruling in Bengal. Where in a suit instituted by a co-shaifer 
landlord, the question raised and decided was not merely the annount 
payable to the co-sharer, but whether he had a title to recover a particular 
share of the rents of a mousak ; heldy that the suit came under the 
proviso to sec. 153 {Paresh Mani Dasya v. Naba Kishor Lahiriy Z C, 
W. N., 193 )- 

Questions of right to enhance or vary the rent of the 
tenant. — The law on this point according to sec. 102, Act VIII, B. C., 
of 1869 being the same as laid down in this section, a second appeal lay 
in a suit for rent below Rs. 100, in which the. right to enhance had been 
determined ( Watson Co, v. Ramdhan Ghosh, 17 W. R, 496) ; but not 
where no such right had been decided {Golak Chandra Datta v. Mt$zh 
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Rajah Mizi^ 17 W. R., 119). No appeal will lie merely because the rate 
of rent has been varied by the decision of the Court, unless the Judge 
has determined the right to vary the rent ( Watson v. Mohendro Nath 
Pat, 23 W. R, 436). A rent suit in which the only* question is whether 
the rent is to be paid in instalments cannot be said to involve a question 
of a right to enhance or vary the rent {Piari Mohan Mukhurji v, 
Madhab Chandra^ 23 W. R, 385), and in a suit on the basis of a 
shtronamah, where the raiyat denied that he had executed that document 
and produced evidence to show that the rates mentioned in it were not 
correct, no question of right to vary the rent was held to be involved 
( Niiressar Sin^h v. Jhoti Teli^ 23 W. R., 343). 

Questions as to amount of rent annually payable.— Under 
sec. 102, Act VIII, B. C., of 1869, no appeal lay in cases in which mere- 
ly a question as to the amount of rent payable was involved (^Haro 
Pmsad Ckakravartti v. Sridam Chandra Chaudhri^ 20 W. R., 15 ; 
Harish Chandra Ckakravartti v. Hari Bewah^ 20 W R., 16 ; Narabdessar 
Prasad Rai V. Janiiliy 24 W. R., 49). Now, an appeal will lie when 
such a question has been decided. But not if the suit has been decided 
before the passing of the Tenancy Act, though the appeal may have 
been preferred after that date {/daro Sundari Debt v. Bhajohari 
DaSy 13 Calc., 86, Satghari v. Majidan^ 15 Calc., 107. (See note 
to sec. 2 (4), p. II). In a suit in which the amount claimed was less than 
Rs. 100 and in which the question was whether the plaintift was entitled 
to collect a ro as. or a i6 as. share of the rent, it was held that under 
the proviso to sec. 153 no appeal lay, inasmuch as no question of the 
amount of rent annually payable by a tenant had been decided. “ We 
understand these words to mean,” it was said, “ the total amount of rent 
annually payable in respect of a jama or holding, and not the amount 
of rent which may be due to any particular co-sharer in the property” 
{Prasanno Kumar Banurji v. Srinath Aw, 15 Calc., 231). Butina 
subsequent suit in which the plaintiffs claimed the sum of Rs. 15 as 
rent, and in which the defendant pleaded that there had been a division 
of the holding and that the plaintiffs were entitled only to Rs. 7-8, p. a., 
it was held that a question as to the amount of rent annually payable 
by a tenant was involved, and that an appeal lay {Abhai Charan v. Sashi 
Bhuskan Basu, 16 Calc., 155). These conflicting decisions were 
referred to a Full Bench which affirmed the decision in the latter case, 
and ruled that the words amount of rent payable by a tenant ” oc* 
curring in the above section include the case of rent payable by a tenant 
to one of the co-sharer landlords, who collects his rent separately 
(Narain Mahtanv. Manofi Faiak^ vj Calc., 489). Where the question 
is whether the plaintiff is entitled to an 8as or to a 16 annas share of the 
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rent, no second appeal lies {Fak/r Mandal v. Arshad MoUa^ lo C. W. N., 
cclxxx). When a defendant pleaded that he was the tenant of a third 
person at a rate of rent lower than that claimed by the plaintiff, and 
the Court merely held that the defendant was plainlifTs tenant ; held that 
no second appeal lay {Baidya Nath v. Dhan Krishna Sarkar^ 5 
C. W. N., 515). 

In a suit in which a plaintiff claimed under a usufructuary mortgage 
to be entitled to the full rent of the tenure, viz, Rs. 17, p. a., but in 
which the Subordinate Judge had held that he was not entitled to this 
amount, but to a less amount, inasmuch as part of the tenure had been 
sold in execution of a decree for road ccss, it was held that a second 
appeal lay, as a question of the amount of rent annually payable by the 
tenant had been decided in it {Nobin Chandra Naskar v. Bansi Naih Faru- 
manik^ 21 Calc., 722). In a suit for rent, which is really one for damages 
or compensation, in which the amount claimed is less than Rs. lOO, 
a second appeal lies {Chandi Charan Tarafdar v. jogendra Chandra 
Chaiidhuri^ 1 C. W. N., cxx). A party can prefer a second appeal in a 
suit for the recovery of rent, the value of which is less than Rs. 100, if a 
question of the amount of rent annually payable has been decided, even 
though the question has been decided in his favour {Sripali Bhuttacharji 
V. Kala Chand C/iodi, 1 C. W. N„ 'dxxxvii ; Fat Charan Ghosh v. Kumitd 
Mohan Datta^ i C. W. N. 687 ; Ala Ihtx Abdur Fa/unan^ 9 C. W. N., 
exeix). Rut when th#" plaintiff cannot prove the rate of rent claimed by 
him, and a decree is given at the rate of rent admitted l^y the defendant, 
no question as to the amount of rent annually payable is decided and 
no second appeal lies v Nanda J.al Ilanu? ji^ 1 C. W. N., 

711). No second appeal lies, when the only issue decided is to whom 
the rent is payable {Buidya Nath Bahai a v. Dhan Krishna Sarkai\ 
5 C W. N., 515). 

In a suit in which the plaintiff sued for arrears of rent as well as of 
cesses and dak tax, the total amount claimed being less than one hundred 
rupees, and the defendant pleaded that he was not liable for dak cess, 
and it was held by the .Subordinate Judge that the defendant was not 
liable to pay dak cess, it was ruled that a second appeal lay, as a ques- 
tion of the amount of rent annually payable by the tenant had been 
decided {Watson v Srikrishna Bhumik^ 21 Calc., 132). In two 
cases (Mohesh Chandra Ckattopa^hya v. 16 Calc., O38, 

Rajani Kant Nag s, Jageshwar Singh^ 20 Calc., 254) it has been 
held that no second appeal lies in suits for cesses, in which the amounts 
claimed are less than one hundred rupees. In the latter case it was 
observed that “ no doubt the Act declares that in sections 53 to 68, both 
inclusive, and sections 72 to 78, both inclusive, ‘rent' includes cesses, 
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but we think these are enabling provisions, passed to extend the meaning 
of ‘ rent,’ and it in no way interferes with the law refusing a right of 
appeal in suits below rupees one hundred in value, which law is made 
applicable to suits for cesses by section 47 of Bengal Act IX of 1880/’ 
But if the decision appealed against has decided whether such cesses 
are payable or not, a second appeal lies {Debendra Prasad Ghosh v. 
Pa^esh Nuth Miira^ \ C. L J., 119). But see notes on “dak cess” 
and “cesses” to sec. 3 (5) and sec. 74, pp. 30, 31, 45 and 245. Rent, as 
defined in the Tenancy Act, does not include interest payable on an 
overdue instalment ; so no second appeal lies in a suit for arrears of 
below Rs. TOO in value, when the only question decided was as to the 
amount of interest payable {Kailash Chandra Dc v. Tarak Nath Mandate 
25 Calc., 571 ; I C. W. N., Ixiii : Kripa Slndliu Mukhurji \ . Jogendra 
Chandra Afukhu 7 ji\ 5 C. L. J., 78 n) ; and a question as to the instal- 
ments in which rent is payable, though it affects the amount of interest 
payable on the rent, is not a question “ of the amount of rent annually 
payable” {Rai Charan Ghosh v. Kianud Mohan Datta^ QdXz.y 571; 
2 C. W. N., 297). See note, p. 32. But a question whether rent is 
payable in money^or kind is such a question {Apurba Krishna Rai v. 
Ashutosh Duiia^ 9 C. W. N , 122). 

Powers of District Judge to set aside orders under the 
proviso to sec. 153.— The words “judicial officer as aforesaid” 
mentioned in the proviso to sec. 153 have reference to the “ Judicial 
(Officer " spoken of in clause {If) of the section and to such officer only. 
It follows that the District Judge possesses no revisional jurisdiction by 
virtue of that proviso in respect of the decrees and orders of a District 
Judge, Additional Judge, or Subordinate Judge referied to in clause (<?) 
of the section {Sankar Mani Dchi v. Mnihura Dhupini^ 15 Calc., 327). 
An Additional Judge has no revisional powers under the proviso; for 
the section makes a distinction between a District Judge and an Addi- 
tional District Judge {Gattdna v. fabamdla, 5 C. W. N., xlviii). 

High Court’j3 powers of revision. —The High Court can, in a 
case in which no second appeal lies, interfere under sec. 622, C. P. C., 
and set aside the order of a District Judge in a suit for arrears of rent, 
when the District Judge has acted illegally in the exercise of his juris- 
diction v. Ghosh A/kashij 15 Calc., 47 J. It 

can do so, when the District Judge has interfered with a judgment of a 
Munsif on a point of law {Harananda Banurji v. Ananta Dasi^ 9 C. W. 
N., 492', When a Lower Appellate Court has not decided any such ques- 
tion as would make his judgment .appealable, a second appeal is barred. 
If it had erroneously refused to exercise jurisdiction, the remedy is by 
an application under sec. 622 {Sarat Chandra Chonga v. Ramnidhi 
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Mazuntdar^ 2 C. L. J., 69 « ; Gopi Nath Dikpati v. Jadu Nath Man- 
dat^ 3 C. L. J., 52 w). In two suits valued at less than Rs, 50, a Sub- 
ordinate Judge set aside the decrees of the Court of First Instance : 
held^ that the Subordinate Judge had no jurisdiction to hear the appeals, 
but his decision could only be set aside under sec, 622 (Basiruddi v. 
Nalini Bhusan Gupta^ 6 C. W. N., Ixxxviii). 

When a Munsff made an order for the payment of rent decreed by 
instalments ; held that he committed an error of law only and not an 
error in the exercise of this jurisdiction within sec. 622. {Shib Narain 
Mukhurji V. Baikantho Nath fsar^ ii C. W. N., 857). 


[153A. 

Deposit o n 
application t o 
set aside c.r- 
partt decree. 

XIV of 18 S 2 . 


Every application for an order under 
section 108 of the Code of Civil Proce- 
dure to set aside a decree passed ex-parle, 
or for a review of judgment, under sec- 
tion 023 of the said Code, in a suit 


between a landlord and tenant as such,§hall contain a 
statement of the injury sustained by the applicant by 
reason of the decree or judgment ; 


and no such application shall be admitted — 

(a) unless the applicant has, at or before 
the time when the application is 
admitted, deposited in the Court to 
which the application is presented 
the amount, if any, which he admits 
to be due from him to the decree- 
holder, or such amount as the Court 
may, for reasons to be recorded by 
it in writing, direct ; or 

{b) unless the Court, after considering the 
statement of injury, is satisfied, for 
reasons to be recorded by it in writ- 
ing, that no such deposit is 
necessary.] 
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This section has been inserted m the Act by sec. 47, Act I, B. C. 
1907, at the instance of the Select Committee on the Bill, who say ; 

** The conditions which apply under sections 140 and 150 to a plea by a 
tehant to the efiect that the rent claimed is due to a third person or is in 
excess of the amount really duo, should also attach to an application for the 
setting aside of an ex-partc decree under section 108 of the Code of Civil 
Procedure, for such applications are very often made with the sole object of 
delaying and obstructing the recovery of rent. A deposit of the decretal 
amount is required in the case of such an application under section 17 of the 
Provincial Small Cause Courts Act, 1887. We have inserted the new section 
153A with the object of preventing vexatious applications for the purpose of 
delay, not only under section 108 of the“C6d6"df t!J}\^ Procedure, but**al 80 under 
section 023 of the same Code. We think that the tenant should be bound 
to deposit either the amount, if any, which he admits to be due, or such 
amount as the Court directs. The Court should be empowered to reg^ul^e ^ 
the amounj; of the deposit after consideration of the stf^tfiinent of injury filed \ 
with the application. In all cases the Court should record its reasons for \ 
the order it passes, whether it requires or excuses a dep(?*it.’* i 

164. A decree for enhancement of rent under 
this Act, if passed in a suit instituted 
in the first eight months of an agricul- 
tural year, shall ordinarily take elfeot 
on the commencement of the agricultural 
year next following ; and, if passed in a suit insti- 
tuted in the last four mouths of the agricultural year, 
shall ordinarilj' take effect on the commencement of 
the agricultural year next but one following ; but 
nothing in this section shall prevent the Court from 
fixing, for special reasons, a later date from which any 
such decree shall take effect. 

“Agricultural year” is defined in sec. 3 (ir). See note to that 
clause, p. 36. 

Relief againat 155- (f) A suit for the ejectment 

forfeitures. ^ tenant, on the ground— 

(a) that he has used the land in a manner which 
renders it unfit for the purposes of the ten- 
ancy, or 


Date from 
which decree 
for enhance- 
ment takes 
effect. 
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(6) that he has broken a condition on breach of 
which he is, under the terms of a contract 
between him and the landlord, liable to 
ejectment, 

shall not be entertained unless the landlord . has 
served, in the prescribed manner, a notice on the tenant 
specifying the particular misuse or breach complained 
of, and, where the misuse or broach is capable of re- 
medy, requiring the tenant to remedy the same, and, 
in any ease, to pay rea.sonable compensation for the 
misuse or breach, and the tenant has failed to comply 
within a reasonable time with that request. 

(2) A decree passed in favour of a landlord in any 
such suit shall declare the amount of compensation 
which would reasonably be j)ayable to the plaintiff for 
the misuse or breach, and whether, in the opinion of 
the Court, the misuse oj’ breach is (vipable of remedy, 
and shall fix a period during which it shall be open to 
the defendant to pay that amount to the plaintiff, and, 
where the misuse or breach is declared to be capable 
of remedy, to remedy the same. 

(3) The Court may, from time to time, for special 
reasons, extend a period fixed by it under sub-section 
( 2 ). 

(4) If the defendant, within the period or extend- 
ed period (as the case may be) fixed by the Court 
under this section, pays the compensation mentioned 
in the decree, and, where ^'he misuse or breach is de- 
clared by the Court tf) be capable of remedy, remedies 
the misuse or breach to the satisfaction of the Court, 
the decree shall not be executed. 
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Sec. 1o5.^ 

This section is based on section 14 of the Conveyancing and Law of 
Propel ty Act, 1881 (Selections from papers relating to the Bengal 
Tenancy Act, 1885, p. 204). Permanent tenure-holders and raiyats hold- 
ing at fixed rates can be ejected on the second of the grounds mentioned 
in this section, but not on the first [secs. 10 and 18 {d)\ Occupancy and 
non-occupancy, raiyats can be ejected on both the grounds [secs. 25 and 

44 (i5;]- 

Holders of service tenures are exempt from the operation of the section 
{Bonerji v. Akhal Jamadar^ i C. L. J., 16 n), 

A tenant holding under a lease of a permanent character has no 
power to make excavations of such a character as to cause substantial 
damage to the property demised, although by the terms of the lease he 
has power to make excavations {Girish Chandra Chanda v. Sirish 
Chandra Das^ 9 C. W. N., 255). 

Waiver of forfeiture by receipt of rent.-— A landlord who has 
accepted rent from his tenant subsequently to the date of forfeiture must 
be held to have waived his right to ejectment i^Kali Krishna Tagore v. 
Fazal AH Chaudhnri^ 9 Calc., 843). If he sues his tenant for rent due 
subsequently to ihe date of the forfeituie, he will similarly lose his right 
to eject i jageshari Chaudhrain v. Mahomed Ibrahim^ 14 Calc., 33). But 
he can sue for ejectment on further breaches of the conditions of the lease 
{Duli Chand v. MeJier Chand Sahu^ 8 W. R , 138). Receipt of rent is not 
in itself a waiver of every previous forfeiture ; it is only evidence of a 
waiver {Chand 7 'a Nath Misra v. Sardar Khan^ 18 W. R., 21 8). 

Notice to pay compensation. —The words “in any case” in this 
section mean “in every case,” and the omission of a demand for compen- 
sation in a notice under the section renders the notice bad, and prevents 
a suit for ejectment under this section from being entertained. When the 
suit was for ejectment from certain land, but the plaint contained other 
prayers, namely, for a declaration that the defendant had no right to 
build houses on the land, .and for an injunction on him to remove houses 
he had built thereon, and the suit for ejectment failed from insufficiency 
of the notice under sec. 155, it was held that the plaintiff was not entitled 
to the declaration or injunction as asked for {Prasad Singh v. Pam 
Pratab Pai, 22 Calc., 77). 

A notice under this section calling on a tenant to fill up an excavation 
made in certain land or in the alternative to pay compensation is not bad 
in law {Baidya Nath Patide v. Ghisu Mandate 30 Calc., 1063). 

In a suit instituted under this section for ejectment, the claim mus^ 
include all the lands comprised in the tenancy. If the claim is limited 
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to a portion of the land e. the portion covered by a building, the suit is 
badly framed and must fail (JCamaleswari Praiud Singh v, HarbcUlabh 
Narain Singhy 2 C. L. J., 369). 

SOPVIO© of notioo. — For the rules framed by the Local Government 
for the service of the notice referred to in sub-section i of this section, 
see rule ii, Chap. V, of the Government rules under the Act (Ap- 
pendix I). 

Co-Bharer landlords may sue under olause (b).--In a suit for 
ejectment by one of two joint owners of certain jote land, which the tenant 
held under a pattah^ which provided that he could not without the con- 
sent of the plaintiff cut the trees in the garden, excavate tanks and turn 
dhosa land intoyw/, and in which it was found that he had done all these 
things, it was held that the plaintiff was not barred from suing by the 
provisions of sec. 188 of this Act. “The right under which the plaintiff 
sues,” it was said, “is not a thing which she, as landlord, is under the 
Bengal Tenancy Act required or authorised to do. The suit is brought 
under the contract on breach of the conditions of a lease by the tenant” 
(Haripria Debt v. Ram Chandra Mahantiy 19 Calc., 541). 

Limitation. — The period of limitation for a suit for ejectment of a 
tenant on the ground mentioned in clause (r«) of this section is two years 
under art 32, Sched. 1 1 of Act XV of 1877 {Soman Gope v. Raghubar 
O/ha, 24 Calc., 160 ; i C, W. N., 223). So, also, in a suit where 
the primary relief sought was a mandatory injunction directing the tenant 
to fill up a tank excavated by him in contravention of the terms of the 
tenancy and for damages and when only the secondary relief sought was 
ejectment {Sarup Das v. Jigeswar Rai, 26 Calc., 564 ; 3 C. W. N., 464). 
The period of limitation runs from the time when the landlord became 
aware of the misuse or breach complained of {Govinda Chandra Basu v. 
Kamizuddiny g C. W. N., ccxlvi). The period of limitation for the 
ejectment of a tenure-holder or raiyat on the ground mentioned in clause 
(b) of this section, that is, on account of any breach of a conditipn in res- 
pect of which there is contract expressly providing that ejectment shall 
be the penalty of such breach, is one year (Art i, Sched. Ill of this Act). 

156. The following rules shall apply 
*’pre- every raiyat ejected from a 

pared for Bow- holdinff : — 
ing. o 

(a) when the raiyat has, before the date of his 
ejectment, sawn or planted crops in any land 
comprised in the holding, he shall be 
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entitled, at the option of the landlord, either 
to retain possession of that land and to use 
it for the purpose of tending and gathering 
in the crops, or to receive from the landlord 
■ the value of the crops as. estimated by the 
Court executing the decree for* ejectment ; 

when the raiyat has, before the date of his 
ejectment, prepared for sowing any land 
comprised in his holding, but has not sown 
or planted crops in that land, he shall be 
entitled to receive from the landlord the 
value of the labour and capital expended by 
him in so preparing the land, as estimated 
by the Court executing the decree for eject- 
ment, together with reasonable interest on 
that value ; 

(c) but a raiyat shall not be entitled to retain pos- 

session of any land or receive any sum in 
respect thereof under this section where, 
after the commencement of proceedings by 
the landlord for his ejectment, he has cul- 
tivated or prepared the land contrary to 
local usage ; 

(d) if the landlord elects under this section to 

allow a raiyat to retain possession of the 
land, the raiyat shall pay to the landlord, 
for the use and occupation of the land 
during the period for which he is allowed 
to retain possession of the same, such rent 
as the Court executing the decree for eject- 
ment may deem reasonable. 
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This section introduces a rule in some respects resembling the Enj,dish 
law of enablements. Under the old law, the effect of an order for eject- 
ment was to dispossess the raiyat not only of the land but also of the 
crop standing thereon {Durjan Mahton v. Wazid Hussain, 5 Calc., 135). 
The Rent Commissioners pointed out that “ owing to there being no 
provision in the existing law regarding the away-growing crop, as a 
natural consequence, when a tenant is ejected while the crop is on the 
ground, the righi to this crop is a constant source of dispute and litiga- 
tion ” A raiyat has, as a general rule, no right to the growing crop on the 
sale of his holding. It passes to the purchaser at the sale, except when 
it has been specially excepted by the notification of sale, or custom to the 
contrary has been proved {AfatuUah v. Dwarkanath Moitri^ 4 Calc., 814). 
But, as said by Sir Steuart Bayley, “ when a raiyati holding is sold up, 
the raiyat gets the money, which includes the value of the crop on the 
ground.” This section does not apply unless there is a decree for eject- 
ment {Ram Ranjan Chakraiuirtti v. Janoki Nath PaJ^ 4 C. W. N., Ixiv). 

157 - When a plaintiff institutes a suit for the 
Power for Court ejectiueut of H trespasser, he may, if he 
as ^'alternative thiiiks fit, claim as alternative relief that 
to ejectment. the defendant be declared liable to pay 

for the land in his possession a fair and etjuitable rent 
to be determined by the Court, and the Court may 
grant such relief accordingly. 

Trespassers. — In strict law, trespassers should not be sued for rent 
but for damages foi the use and occhpation of the land {Bhutan Mohan 
Basu V. Chandra Nath Banurji, 17 W. R., 69 ; K ait ash Chandra Sarkar 

V. Umanand Rai^ 24 W. R, 412; Krishna Gopal Mawar v. Barnes, 
2 Calc., 374 ; Kaii Krishna Tagore v. Izzatunissa, 24 Calc., 557 ; 1 C. 

W. N., Ixxviii). But under the old law it has been held in several cases 
that persons who make themselves tenants by use and occupation of land 
may be treated as such and sued for rent {Niiyanand Ghosh v. Kf'ishna 
Kishor, W. R., Sp. No., 1864, .Act X, 82 ; Lakhi Kant Das v. Samiruddin 
Laskar, 13 B. L. R., 243 ; 21 W. R., 208 ; Lalan Mani v. Sona Mani 
Dehi, 22 W. R., 334 ; Sarnomayi v. Dtnonaih Gir, 9 Calc., 908). 
Landlords may now treat trespassers as tenants at their pleasure {Azivi 
V. Ram Lai Saha, 25 Calc., 324). Receipt of rent from a trespasser or 
suing him for rent will convert him ‘into a tenant {Mahomed Aztnal v. 
Chandi Lai Pandi, 7 W. R., 2 50 j Gadadhar Banurji v. Khettra Mohan 
Sarma, 7 W. R., 460). But mere willingness to pay rent does not make 
a trespasser a tenant {Lyons v, Betts, 13 W. R., 94). Raiyats are not 
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trespassers, though the title of the persons who let them into occupation of 
the land may have been defective {^Ramgat Pundi v. Radha Prasad Singh^ 
22 W R., 195 ; Mohima Chandra Saha v. Hasari Paratnanik^iy Calc., 45 ; 
Binad Lai Prakashi v. Kalu Paramanik^ 20 Calc., 708 ; Asim v. Ram 
Lai Shaha, 25 Calc., 324), provided the tenants entered on the land in 
good faith (Pearl Mohan Mandal v. Radhika Mohan Hazra^ 8 C. W. N., 
315;5C. L.J.,9; Upendra Narain Bhattacharya v. Pratab Chandra 
Pradhanj 8 C. W. N., 320). See also notes, pp. 24, 52, 149. 

A trespasser will acquire title to land by adverse possession, if the 
rightful owner holds it under him as a tenant for the statutory period 
(Secretary of State v. Krishna Manl Gupta, 6 C. W. N., 617). 

Ejectment of trespassers by co-sharers.-— When a tenant 
has been put into posssession of ijinatl piop^rty with the consent of all 
the co-sharers, no one or more of the co-sharers can turn the tenant out 
without the consent of the others ; but no person has a right to intrude 
upon Ijmall property against the will of the co-sharers or any of them : 
if he does so, he rn ly be ejected without notice, either altogether, if all 
the ro-.sharers Join in the suit, or partially, if some only wish to eject 
him ; and the legal means by which such a partial ejectment is effected 
is by plaintiffs possession of their shares jointly with the 

intruder (Radha Prasad Wastl w. Isaf 7 Calc, 414 ; Haladhar Sen v. 
Gunidas Rai, 20 W. R., 126 ; Hamldunnlssa v. Ismail, i C. W. N., cxciii). 
A decree for partial ejectment and joint possession can be made in 
favour of a co-owner of property (Kamal Kumarl Chaudhurani v. Kiran 
Chandra Rai, 2 C. W. N., 229). 'Phis is the rule as regards trespassers 
or persons who are trespassers m relation to the co-sharer landlords 
who seek to eject them, and in such a case it is not necessary to bring a 
suit for partition against the other co-sharers (Dilbar Sardar v. Hossein 
All, 26 Calc., 553). A different rule has apparently been laid down by 
the Privy Council in the case of tenants in common who take exclusive 
possession of any portion of the common property and who in law are 
not trespassers. vSee Watsoji Co. v. Ram Chand Datta, (18 Calc , 10 ;) 
'andi Lachmessar Singh v. Manowar Hossein, (19 Calc., 253;) Madan 
Mohan Shaha v. Rajab AH, (28 Calc., 223.) 

Rulings under this section.— The provisions of this section 
apply only to agricultural land, and in a suit for rent, when no alternative 
claim is made for use and occupation, no damages for use and occupation 
can be decreed (Rachhea Singh v, Upendra Chandra Sin^h, 27 Calc., 239. 
See also Surendro Narain Singh y, Bhai Lai Tkakur, 22 Calci., 756.) 
The provisions of this section may be applicable, and a right to claim 
rent may, on a plaintiffs title being established, aritfe notwithstanding 
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that his previous suit for rent was dismissed {Dwarkanatk Rai v. Ratn 
Chand Akh, 3 C. W. N., 266 ; 26 Calc., 428). 

A trespasser cannot be allowed to get possession of land to which he 
has no title upon which he may have made improvements and hold it 
against the will of the landlord merely because he has been many 
years on the land. The owner of the land may eject, but may be bound to 
give him compensation if he looked on without giving the defendant due 
warning of his doing wrong (Ba/itr Das Chakravartti v. Nabin Chandra 
Pal, 6 C. W. N., xxxii). 

168 - (1) [Subject to the provisions of section 111], 
the Court having jurisdiction to determine a suit for 
the possession of land may, on the application of 
Application to the landlord or the tenant of the 

denu”**o£ ten- determine all or any of the follow- 

ing matters, (namely) : — 

(а) the situation, quantity and boundaries of the 

land ; 

(б) the name and description of the tenant thereof 

(if any) ; 

(c) the class to which he belongs, that is to say, 

whether he is a tenure-holder, raiyat holding 
at fixed rates, occupancy-raiyat, non-occu- 
pancy-raiyat, or under-raiyat, and, if he is 
a tenure-holder, whether he is a permanent 
tenure-holder or not, and whether his rent 
is liable to enhancement during the conti- 
nuance of his tenure ; and 

(d) the rent payable by him at the time ctf the 

application. 

(2) If, in the opinion of ^the Court any of these 

matters cannot be satisfactorily de- 
XIV of 1882. ^ 

termined without a local inquiry, the 

Court may direct that a local enquiry he held under 
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Chapter XXV of the Code of Civil Procedure by 
such Revenue-officer as the Local Government may 
authorize in that behalf by rule made under section 
392 of the said Code. 

(3) The order on any application under this section 
shall have the effect of, and be subject to the like 
appeal as a decree. 

The words within brackets at the commencement of the section have 
been inserted by s. 48, Act I, B. C, 1907. See note to s. lu, p. 356. 

Object of section.— This section is founded on seqtion 10 of the 
North Western Provinces Rent Act (XII of i88[) and is intended to take 
the place of the suits for pattahs and kabulyats of the former law, 
The Rent Commission pointed out that “little use was made of these 
provisions by those for whose benefit they were intended.” The provisions 
of the present section were accordingly introduced with the view of sup- 
plying the want indicated by experience of some “means of obtaining 
an authoritative settlement of essential questions connected with the 
tenancy and in dispute between the parties thereto.” 

What questions may be determined in applications under 
this section. — “Sec, 158 clause {d) lays down that a Court dealing 
with an application under sec. 158 is to determine the rent payable by the 
tenant at the time of the application. It, therefore, could not have been 
intended that in a case Under this section the Court should pass a decree 
for enhancement which can ordinarily take effect from the beginning 
of the agricultural year next following, or from that of the year next but 
one following, the year in which the decree was passed .... If a landlord 
seeks to enhance his tenant’s rent, when no settlement proceedings arc 
going on, he must institute a suit for the purpose, and cannot do so by 
means of an application under sec. 158” ( Rajeswar Prasad Singh v. Barta 
Koer^ 21 Calc., 807). In Bhupendro Narain Datta v. Nemai Chand 
Mandal^ (15 Calc., 627) it was held that in a proceeding under sec 158 
it is open to a petitioner, if he acknowledges the opposite party to be a 
tenant, to dispute the validity of a lease under which the alleged tenant 
is holding, and it is open to the Court to determine that question. But this 
decision was dissented from in the Full Bench case of Debendro Kumar 
Bandopadhya v. Bhupendro Narctin Datta^ (19 Calc., 182), in which it 
was held that an application under sec. 158, which under colour of asking 
for the determination of the incidents of a tenancy really seeks to set 
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aside the lease under which the tenant came into possession, does not come 
within the scope of the provisions of this section. It was said by the 
majority of the Judges who decided this case that “the object of this 
section is to enable the Court to ascertain what are the existing arrange- 
ments between a landlord and his tenant, and not to enable the Court in 
effect to make a new contract for paities between whom no contract was 
in existence at and before the date of the application.” The object of 
section 158 is merely to provide a summary procedure for settling disputes 
between landlord and tenant in legard to the particulars referred to in 
clauses (tz), (^’) and Though clause (/») does authorize the Court to 
determine the name and description of the tenant, this was not intended 
to, and does not, authorize the Court to decide conclusively disputes as 
to who *is the tenant or in occupation of the land. .Such an issue can 
only be decided collaterally, and does not arise between the parties m 
such a manner as to make the decision upon it re^ judicata between the 
parties in a subsequent regular suit {Piari Mohan Mukhurji v. Ali Sheikh^ 
20 Calc., 249). In a proceeding under sec 158, in which an enquiry had 
to be made as to the boundaries of the tenants’ holdings, the Amin took 
evidence as to the standard measure of the district, and it was held that 
this evidence had been rightly admitted and acted upon {Dcoki 
v. See Gobind Suhu^ 17 Calc., 277) The question whether a holding is 
transferable cannot be gone into under sec. 1 58 {Puma Rai\. Bau^shulhar 
Singh^ 3 C. W. N., 15). In a proceeding under s. 158, the Court has no 
jurisdiction to assess additional rent for excess lands found to be in the 
occupation of the tenant, its function being limited to recording the 
existing rent payable by the tenant at the time of the application 
{Srinarain Thakur v. Luchmeswar Singh^ 6 C. W. N., 592). 

CO'Sharer landlords.— An application under this section cannot 
be made by one of several joint landlords. Such an application is a 
thing which the landlord is authorized to do under the Bengal Tenancy 
Act and under that Act alone. It follows that when there are two or more 
joint landlords, the application must be made by all of them acting to- 
gether. It is not a sufficient compliance with the provisions of sec. 18S 
to make the landlords who refuse to join parties to the proceedings 
{Mahib Ali v. Amir Rai^ 17 Calc., 538). 

Applications against more than one tenant.— This section 
does not authorize one application being made against a number of 
tenure-holders, having separate and distinct tenures. The procedure is 
by separate applications against each {Golap Chandra Naulakha v. 
Ashutosh Chaturji, 21 Calc., 602). But one application may be made in 
respect of several holdings, when they are held by one tenant and under 
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s. 647, Civ. Pro. Code, the provisions of the Civil Procedure Code are 
applicable to proceedings under this section {Dijefidro Nath Rai v. 
Sailendro Nath Raiy 24 Calc., 197 *» i C. W. N., 236). 

Gomtnissiotis. — See the Government Notification regarding the 
rank of the Commissioners, printed at p. 130, and the Board of Revenue’s 
Circular as to the cost to be incurred in making local enquiries, printed 
at p, 132. They are both applicable to enquiries under s. 158 (2) 
as well as under 31 (< 5 ). 


30 
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[CHAPTER XIIIA. 

Summary Procedure for the Recovery of Rents 
UNDER THE PCBLIC DEMANDS RECOVERY AcT, 1895, 


Recovery of 
arrears by the 
oortificato pro- 
oedare in cer- 
tain areas. 


Ben. Act I of 
1895. 


158A- (1) Any landlord whose land is situate 

in ati area for which a record-of-riffhts 

O 

has been prepared and finally published, 
and in which such record is maintained, 
may apply to the Local Government, 
through the Collector of the district in which his 
land is situate, for the application of the procedure 
prescribed by the Public Demands Re- 
covery Act, 1895, to the recovery of 
the arrears of rent which he alleges are, or may 
accrue, due to him for lauds in such area. 

(2) The Local Government may reject any such 
application, or may allow it subject to such terms 
and conditions as it may see fit to impose, and may at 
any time add to or vary any terms or conditions so 
imposed, or withdraw its allowance of the application, 
without, in any of these cases, assigning any reason 
for its action. 

(3) When any such application has been allowed, 
the landlord may make a requisition in writing, in the 
Form prescribed, to such Revenue-officer as the 
Local Government may appoint, for the purpose of 

Ben. Act I of section, to perform the functions of 

a Certificate Officer under the Public 
Demands Reeavery Act, 1895, for the recovery of 
any arrears of rent which he alleges are due to him 
from any tenant. 
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(4) Every such requisition shall be signed and 
verified by the landlord making it, in accordance 
with the provisions of sections 51 and 52 of the Code 
of Civil Procedure as to the verification 
of plaints ; and there shall be payable in 
respect of every such requisition a Court-fee of the 
T-rr . same amount as is payable under the 

Court-fees Act for the time being in 
force in respect of a plaint for the recovery of a sum 
of money equal to that stated in such requisition. 


XIV of 1882, 


(5) On receipt of such requi.sitiou the Revenue- 
officer may, in accordance with such rules as the 
Local Oovernmont may pre.scribe in this behalf, issue 
certificates in the Form prescribed tlierefor for the 
recovery of the arrears alleged to be due, 

and any such certificate shall, as regards the re- 
medies for enforcing the .same and so far only, have 
the force and effect of a decree of a Civil Court passed 
in a suit for the recovery of rent, and the provisions 
of Chapter XIV .shall, so far as may be practicable, 
be applicable to :ill proceedings for the execution of 
such certificate. 


Provided that — 

(a) no certificate shall be issued for the recovery 
of arrears of rent of a tenancy regarding which a suit 
has been instituted in a Civil Court for the alteration 
of the rent payable by the tenant or the determina- 
tioa of his status as a tenant, in respect of the period 
during which it is alleged in the Requisition made 
under sub-section (3) the arrears of rent sought to be 
recovered have accrued ; and, 
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(5) if after the issue of a certificate it is found 
that such a suit has been instituted in a Civil Court 
before the issue of the certificate, such certificate 
shall be cancelled. 

(6) The following provisions of the Public 
Demands Recovery Act, 1895, shall, so far as they 

Ben. Act I of ate applicable, apply to the proceedings 
for the execution of all certificates for 
the recovery of arrears of rent issued under sub^sec- 
tion (5), namely : — 

the proviso to sub-section (1) of section 7, and 
sections 10 to 17 (both inclusive), and 22 to 33 (both 
inclusive). 

(7) No landlord shall, during the pendency of 
any proceedings under this section, institute a suit 
in a Civil Court for the recovery of any arrears of 
rent in respect of which he has made a requisition 
under sub-section (3) ; 

and, subject to the provisions of section 15 of the 
Ben. Act I of PubHc Demands Recovery Act, 1895, 
no tenant shall, after the issue of any 
certificate against him under sub-section (3), institute 
a suit in, or apply to, a Civil Court for the altera- 
tion of the rent payable by him, or the determination 
of his status as a tenant, in respect of the period 
during which the arrears of rent for which such 
certificate was issued have accrued. 

(8) The word “landlord” in this section includes 
an entire body of landlords, and also one or more 
co-sharer landlords who collects or collect his or 
their share or shares of the rent separately, and, 
where the Revenue-ofiicer issues a certificate on the 
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requisition of one or more such co-sharer landlords, 
he shall at the same time issue to eadh of the remain- 
ing co-sharer landlords a copy of such certificate.] 

This Chapter has been added to the Act by sec. 49, Act 1 , B. C., 1907. 
Section 1 58 A contains the most novel of the provisions introduced 
into the Tenancy Act by the amending Act of 1907. Its genesis is ex- 
plained in the Notes on Clauses of the Bill of 1906 as follows ; 

“ The provision of a summary procedure for the recovery of rents has for 
many years been urged upon the Ciovernment by landholders. The delay 
and expense caused by the present system are admitted, but hitherto no 
scheme, which has been put forward, has commended itself. The fact that 
records-of-rights have now been prepared for largo areas in the province 
justifies a reconsideration of the matter. Where a reoord-of-rights has been 
prepared and is periodically revised or maintained, the annual demand due 
from each individual raiyal is accurately known. The only question at* 
issue in n rent suit will be the amount due from the raiyal for the period for 
which rent is claimed in tli^ suit. If the landlord’s accounts and collection 
papers are properly maintained, and if proper rent-receipts in foil and 
counterfoil are habitually kept and given as required by law, this will, in 
the groat majority of cases, be an easy matter to determine. It is therefore 
proposed that in areas in which a record-of-rights has been prepared and 
published and is periodically revised, the Local Government should take 
power to allow the recovery of arrears of rent b}^ the applioation of the 
procedure prescribed by the Public Demands Recovery Act, 1895, in the 
case of those landlords to whom, in the oijiniun of Government, this pri- 
vilege may safely bo conceded. It is further proposed that the issue of 
certificates should bo entrusted to a Revenue Otticer, who shall have power 
to inspect the landlord’s rent-rolls, accounts and collection papers, and to 
compare the receipts given to the raiyats with the counterparts kept by the 
mmindar^ and to test their agreement with entries in the accounts. The 
conditions under which the summary procedure may bo applied wdll thus 
resemble those under which it is extended to Government estates and estates 
under the Court of Wards, for the demand of each individual raiyat will 
be accurately known and the landlord’s accounts and collection papers will 
be subject to Inspection by a Government officer. If it is possible, with 
safety, to reduce the expense of rent-suits, the results will be beneficial to 
landlords and tenants alike, and it is expedient, therefore, that a trial 
should be given to the scheme provided for in the clause, subject to the 
safeguards therein laid down.” 

The Select Committee in their Report say : — 

The opinions received from the various Associations consulted evince some 
degree of opposition to this clause. The landlords, while ready to welcome 
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any change in the procedure which will expedite the recovery of rent, do not 
approve of the aafeguarci^ and restrictions with which it is now proposed to 
surround the extension of the Certificate Procedure for this purpose. Some 
of them appear to fear that the provisions of the new section 158A- will give too 
much power to the local officoi'^?. We understand, however, that the clause 
is intended to be purely an exporirnontal measure, its main object being to 
introduce into the rent law of Bengal a principle which has not existed there 
before. It is necessary to be cautious in its application, and to make sure that 
it does not prove an instrument of oppression of the tenants. We hope that 
the provision may prove a great inducement to landlords to manage their 
estates properly, and to maintain their rent accounts in a correct and in- 
telligible manner. It is probable tliat, after some experience has been gained 
of the working of the proposed provisions, it will bo possible to introduce 
a measure more general in scope and more detailed in character. On this 
assumption, we liavo contented ourselves with modifying the clause as drafted, 
so as to provide a tentative but workable system. 

Suh-tieclion (1 ). — The word “maintain" should bo substituted for the 
words “ periodically revised." At present no scheme for periodical revision 
has boon worked out, and it is not advisable to ^iniiku an}' eniry in the sub- 
section which might bind the ^lorernrnent to a particular schemo. We have 
added the words “ or may accrue," since the application will be for the re- 
covery of future as well as of past arrears. 

Siilhfitclio]} (;J). — 'Idio provision that no reasons need be given by the 
Local Government for any conditions it imposes, or for its refusal or with- 
drawal of the right, has been objected to. At the present stage, it would, 
in our opinion, be inadvisable to leave any chance of the exerci.se of its di.s- 
cretion by the Local (bjvernmont being questioned. Wo understand that 
the sole ground for consideration by the Local Government will bo the land- 
lord’s conduct as a landlord. 

New mh‘ sections [3) and [4 )^ — The clause as it stand.s in the Bill as. in- 
troduced makes no provision for the making of a, requisition for is.sue of a 
certificate by the landlord, nor does it pre.scribc Iho court-foe payable. We 
have supplied the defect, following section 9 {J) of the Public Demands 
Recovery Act, 1895. 

It may be assumed that tiarc will be taken in selooting the officers who 
are to exorcise the powers under tlio section, but we consider it best to 
assure this by ppecifically declaring that the Certificate Officer is to bo 
especially appointed by the Govornmeut. Ordinarily, we think such powers 
should bo conferred on the officer who is entrusted with the maintenance of 
the record. 

New itiih’Secilon — In order to make the privilege of being kble to re- 
cover rent by the certificate proooduro of real value, the certificate should 
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have the effect of a decree in a rent-suit. We have amended the sub-section 
accordingly. 

New suh-section (6).— It is not necessary to make the provisions of sec- 
tions 10, 20 and 21 of the Public Demands Recovery Act applicable, but 
sections 24, 27 and 28 contain provisions which seem to be required. 

New 8uh-8eclionH{7)and{S)i'^),~-Wii have made amendments, in order to- 
prevent any conflict of jurisdiction between the Civil Courts and the Rovenue- 
Offirer in areas where the provisions of this section arc in force, 

, jVe?/; We propose to limit the application of the clause 

to a sole landlord, or to such co-sharer landlords as collect their shares of 
the rent separately. It would obviously be impossible in the case of joint 
landlords to let one of several collect by certificate, while the rest have 
recourse to the Ci^il Court, As the certificate will have the force of a decree 
in a suit for arrears of rent, it is necessary that where one of several co-sharer 
landlords who collect their sharows separately applies for the issue of a certi- 
ficate against a tenant of all the co-sharers, the remaining co-sharers should 
have notice of the fact. 

(Ij Hub-s(ic'tioii (8) as fi'jiiijud by tho CuDiniiitoc has boon convertod into tho pro- 
visos (a) and ib) to sub-soction (r>) 

(2) Tlio siib-Bcotion refonvd to in Uio Soloot Cuiuniit.tcu'.s report as now sub-socfcion (9) is 
now sub-scctK'i) iK) of tho section. 
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CHAPTER XIV. 

Sale fob Arreaes under Decree. 

Extended to the districts of Cuttack, Puri and Balasore (Not., Jany. 
3rd 1907.) 

[158B. {!) Where a tenure or holding it3 sold in 

execution of a decree for arrears of rent 
due in respect thereof, or of *a decree for 
damages under section 186 A, the tenure 
or holding shall, subject to the provisions of section 
22, pass to the purchaser, provided that the decree in 
execution of which it has been sold has been obtained 
by— 

{a) a sole landlord ; or 

(6) the entire body of landlords ; or 

(c) one or more co-sharer landlord.s, who has, or 
have, sued for the rent duo to all the co- 
sharers in respect of the entire tenure or 
holding and made all the renaaiuing co- 
sharers parties defendant to the suit. 

(2) When one or more co-sharer landlords, having 
obtained a decree in a suit framed under sub-section 
(1) or under section 148A applies, or apply, for the 
execution of the decree by the sale of the tenure or 
holding, the Court shall, before proceeding to sell the 
tenure or holding, give notice of -the application for 
execution to the other co-sharers.] 

This clause has been added to the Act by s. 50, Act I, B. C., 1907. 
The object is to counteract the effect of the ruling in the case oi Jogendra 
Nath Ghosh v. Paban Chandra Ghosh^ (8 C. W. N,, 472), and to provide 


Passing of 
tenure or hold* 
ing sold in' exe- 
cution q£ decree. 
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that in execution ot a decree obtained by a co-sharer landlord in a suit 
passed under s. 148A, the tenure or holding shall pass. It enacts that 
notice of the application for execution shall be given to the renaming 
co-sharers so that they may apply for a rateable distribution of the 
surplus^ale proceeds— See new provisions added to s. 169 and notes to 
ss. 148 A, 1 88 A, and Sched. Ill, arts. (2) and (6). 

169. Where a tenure or holding is sold in execu- 
(ienerai powers ^ <i®cree for arrears due in respect 

to avoids^ Ti thereof, the purchaser shall take subject 
inoumbranoes. the interests defined in this Chapter 

as “protected interests,” but with power to annul the 
interests defined in this Chapter as “incumbrances 
Provided as follows : — 

(а) a registered and notified incumbrance within 

the meaning of this Chapter shall not be so 
annulled except in the case hereinafter 
mentioned in that behalf ; 

(б) the power to annul shall be exerciseable only in 

manner by this Chapter directed. 

When the interest of a lessee in an undivided share in several parcels 
of land is sold in execution of a decree for rent, the purchaser is not the 
purchaser of a holding within the meaning of this section and is not 
entitled to annul incumbrances under sec. 169 {Asadullah v. Saga$t 
Mullah, 6 C. W. N., Ixxxiv). 

Patni taluks. — Under sec. 195 {e) nothing in this Act affects any 
enactment relating xq patni tenures, in so far as it relates to those tenures, 
Patni taluks are, therefore, still saleable under Reg VIII of 1819 {Cyan- 
oda Kanth Rai v. Bramomayi Dasi, 17 Calc., 162), and Act VIII, 
B. C., 1865. But the provisions of this Act, so far as they do not inter- 
fere with the patni law in respect-of patni tenures, apply to them, {Durga 
Prasad Bandopadhya v, Brindaban Rai, 19 Calc , 504), So that the land- 
lords of patni taluks may also sell them under the provisions of this 
Chapter in execution of decrees for arrears of rent, if they please. The 
patwdar is personally liable for the rent, and a transferee of a fractional 
share of patni is liable for the rent severally and jointly with the regis- 
tered tenant if the landlord chooses to recognize him as one of the joint* 
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holders of the painty and he is also liable for the entire rent of the patni 
{Sourendra Mokien Tagore v. Sornomoyi, 26 Calc*, 103). 

What passed at a sale for arrears under the former law.— 
n execution of a decree obtained against the tenant whose name was 
registered in the landlord’s sens/i/a/z, the whole tenure might #e sold, 
though others recognized by the Bumhidar 2 ls his tenants might be interest- 
ed in the lease, {flari Charan Basu v. Mehcrunnissa^ 7 W. R., 318 ; Forbes 
V. Ptatnp Singh^ 7 W. R., 409 ; Alhnudin v. Sabh Khan^ 8 W, R., 60 ; 
Bhobo Tar ini Dasi v. Prasannamayi Dasi^ 10 W. R., 304 ; Fatima 
Khatun \\ Collector of Tipperah^ 13 W. R., 433 ; Sadhan Chandra Basu 
V. Guru Charan Basu, r 5 W. R , 99 ; Ghithun Chandra De v. Nadiyar 
Chand Adhikari, 16 W. R , i ; Bissessar Lai Sahuw. Lachmessar Sing, 5 
C. L. R., 477 ; T- R , 6 I. A., 233). Where an tin Jer-tenure was sold in 
execution of a decree, which had been passed in the terms of a compro- 
mise effected between the landlord and all the sharers in the tenure but 
one, and the representative of the latter sought to assert his right to his 
share against the auction- purchaser, it was held that in a sale under Act 
VMII of 1869, a tenure is sold outright, and that this tenure did not pass 
to the auction-purchaser with any incumbrances {Girish Chandra Ghosh 
V. Kali 'Tara, 25 W. K., 395). Even though the sale proceedings speci- 
fied that the rights and interests of certain parties w^ere sold, >et the 
tenure itself was sold and all the co-sharers were jointly WMeiAlimuddin 
V. Sabir Khan, 8 W. R , 60). But in Dwarkannlh v. Alok Chandra Sil, 
(9 Calc., 641), it was held, on a construction of a sale-certificate and a 
proclamation of sale purporting to be under secs. 59 and 60 of the Rent 
Act, VIII of 1869, that what passed by the sale was not an undcr-tenure, 
but merely the right, title, and intel-est of the judgment-debtor, —the 
declaration of a sale proclamation not being by itself sufficient to oveiride 
the description of the property in the body of the document. Where a 
widow’s life interest is sold fur arrears of rent, it is not merely the 
widow’s life interest that is transferred, but the property itself, and the 
reversionary heir cannot follow tfie estate after her death {Tilak Chandra 
Chnkravartti V. Madan Mohan I2 W. R., Mohima Chandra 

Baiw, Ram Kishor Acharji, 23 W. R., 174 ; 15 B. L. R., 142 ; Baijan v. 
Brij Bhukan Lai A7oasti, i Calc., 133 ; 24 W. R., 306 ; L. R., 2 I, A., 
275 ; Anand Mayi y, Mahendro Narain Das, j 5 W. R., 264). A zamindar 
who has obtained a decree for arrears of rent of a transferable tenure is 
entitled to sell the tenure, and a person, w^ho has obtained a transfer of 
such tenure, which he has not registered, and cannot show a sufficient 
cause for not registering, is bound by the sale, and cannot set up a title, 
which he has acquit ed by a previous sale. i^Sham Chand Kundu v. Braja 
Nath Fal, 21 W. R., 94*; 12 B. L. R., F. B., 484). A decree for rent 
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obtained by a landlord against his registered tenant renders the tenure 
comprised in the decree liable for sale, although such tenure may have 
passed into other hands than those of the judgment-debtor. (RasA 
Bihari Bandopadhya v. Piari Mohan Mukhurji, 4 Calc., 346). The 
plaintiff purchased under a private conveyance from the registered tenant 
a permanent transferable interest in land such as is described in sec. 26 
of Bengal Act VlII of 1869, but no notice of the transfer was giveh lo 
the samindar. The samtndar subsequently brought a suit against the 
tenant for arrears of rent, and obtained a decree, in execution of which 
he caused the tenure to be sold, and himself became the purchaser. The 
plaintiff took proceedings under sec. 3x1 of Civil Procedure Code to set 
aside the sale ; but his application was rejected on the ground— an 
erroneous one — that he was not a proper party to take such proceedings, 
and he did not appeal kgainst the order rejecting it. It was held that a 
suit brought against the aamindar zxvd, tenant to set aside the sale was in 
the absence of fraud not maintainable The plaintiff might have satisfied 
that rent-decree and so prevented the sale, or he might have appealed 
against the order rejecting his application to set it aside ; but having 
done neither, and the zamindat' having had no notice of the transfer, the 
plaintiff was not entitled to treat the proceedings in the rent suit as a 
nullity, on the ground that he was not a party to the suit {Panyc Chandra 
Stirkar v. Har Chandra Chaudhuriy 10 Calc., 496). 

When two persons, B and 1 were registered tenants, and on B’s 
death no one was registered in his place, and a suit for arrears of rent 
was brought against the widow and the executors of the sole surviving 
tenant, it was held in view of sec. 26 of Act VIII of 1869, B. C., that the 
nainindar was not bound to look for his rent beyond the representative 
of the surviving registered tenant and that the entire tenure passed by 
the sale in execution of a decree for arrears of rent obtained against the 
representative of the surviving registered tenant. It was held further 
thal when the sale proclamation distinctly set out that the sale would be 
held according to the provisions of sec, 59 of Act VIII of 1869, and the 
property advertised was the tenure, and tlie property sold was the tenure, 
the mere insertion of a statement that the sale was of the rights and 
interests of the judgment-debtor would not have the effect of limit- 
ing the sale to such rights and interests and not extending to the 
tenure itself {Nazir Mahomed Sarkar v, Girish Chandra Chaudhuri^ 
2 C. W. N., 25X). If a landlord has recognised a transferee pf the 
tenancy as his tenant, he cannot sell the tenancy for arrears due from: 
the recorded tenant {Amriia ImI Basu v. Saurabi Dasiy 2 W. R., Act X, 
86 ; Miah Jan v. Karuna Mayi Debi^ 8 B. L. R., l i Mospn Mollah v* 
Dula Ghazi Kulan^ 12 B. L+ R., 492, note ; Ram Kishor Acharji v. 
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Krishna Mani Debi^ 23 W. R., 106). But if in execution of a decree for 
arrears of rent, the right, title and interest only of the judgment-debtor is 
attached and sold under Act VIII of 1859 (the old Civil Procedure Code), 
then, the whole tenure does not pass, as it would have done,'^had the sale 
taken place in accordance with the provisions of sec. 59, Act VIII, B. C., 
of 1869 {Dular Ckand Saku v. Lai Chabil Chand^ L. R.,*6 I. A., 47 ; 3 
C L. R., 561). 

When the decree for arrears of rent had been obtained by a co-sharer 
in a joint undivided estate, dependent taluk or other siniilar tenure, then 
under sec. 64 of Act VIII, B. C., of 1869, the under tenure c^ould not 
be sold until the moveable property of the judgment-debtor had been 
sold and proved insufficient to satisfy the decree. In that case, the 
under-tenure could be sold, not under sec. 59 of the Act, but under the 
ordinary procedure of the Court, and such sale had the effect of a sale 
of immoveable property held in execution of a decree, not being for 
arrears of rent payable in respect thereof, that is, of an ordinary money 
decree. In these circumstances, only the right, title and interest of the 
judgment-debtor passed by the sale {Ramjiban Chaudhuri v. Piari Lai 
Mandal, 4 W. R., Act X, 30 ; Mriianjai Chaudhri v. Kheitra Nath 
Rai^ 5 W, R., Act X, 71 ; Nundo ImI Rat v. Gufu Charan Basu^ 15 W, 
R., 6 ; Ghulam Chandra De v. Nadiar Chand Adhikan\ 16 VV. R., 1 ; 
Miajan v. Karunamayi Debi^ 8 B. L. R., i ; Mohendra Kumar Datta 
v. Hira Mohan KundUy 7 Calc., 723 ; Kf 'shna Chandra Ghosh v. Raj 
Krishna BandopadhyUy \ 2 Calc., 24 ; Bhaba Nath Rai v. Durga Prasanno 
Ghoshy 16 Calc., 326), and so, if the rights and interest of the judgment- 
debtor had already been sold at a prior execution sale, the purchaser took 
nothing {Daulat Ghasi Chaudhri Matmary 15 W. R., 341 ; Girish 
Chandra Mitra v. JhakUy 17 W. R., 352 ; 12 B. L. R., 488, note). But 
in one case, in which a judgment-debtor was alone registered in the 
zamindaPs serishta as owner of a tenure, and his two brothers, who 
were joint in estate with him, were entitled each to an equal share with 
him in the tenure, it was held that a sale which took place in execution 
of the decree for arrears of rent obtained by a co- sharer only in the 
zamindari had passed the whole tenure, and not merely the interest of 
the judgment-debtor Lai Singh Ganga Prasad^ jo Calc., 996}. 
In this case, however, the judgment-debtor was the manager of the 
family, and it was said that he had been sued as representing the 
ownership of the whole tenure, so it was just and equitable that the sale, 
although purporting to be of the right .and interest of the judgment- 
debtor only^ should operate as a sale of the tenure. 

A share of tenure oould be sold.— A share of an under-tenure 
cm be sold under sec. 64 of Bengal Act Vlil of 1869, so as to render the 
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sale binding upon the judgment-debtor, and there^s no substantial differ* 
ence between the sale of a portion of an under-tenure under that section 
and under the Civil Procedure Code {AshanuUah v. Rajendra Chandra 
Rai^ 12 Calc., 464). But the purchaser must take his position as being 
jointly liable fi>r the rent with the other under-tenants {Gobind Chandra 
Rai V. Ram Chandra Chaudhuri^ 22 W. R. 421), and he does not acquire 
the property with the privileges attaching to the purchase of an entire 
tenure, i <?., free of incumbrances [Reily v. Har Chandra Ghosh^ 9 
Calc., 722). 

To make a tenure liable to sale in execution for arrears of rent under 
Act VIII of 1869 all the co-sharer landlords must be made parties to the 
suit : when this is not done, only the right, title and interest of the judg- 
ment-debtor will pass. When a suit was brought by some only of several 
co-sharer landlords against a Hindu lady who had succeeded her father 
to the tenure, for the recovery of rent which had accrued due after her 
father’s death ; hcld^ that the liability for the debt was personal and did 
not attach to the reversion, and a sale held in execution of a decree 
obtained by the landlords in the suit passed only her limited interest 
in the tenure to the purchaser {Jiban Krishna Rai v. Braja Lai Sen^ 7 C. 
W. N., 425 ; 30 Calc., 550.) 

What now passes at a sale in execution of a decree for 
arrears of rent. — It is clear that the whole tenure or holding now 
passes at a sale held in execution of a decree for arrears of rent, subject 
to the “protected interests” and “incumbrances” referred to in sec. 159. 
But a sale held in execution of a decree obtained by a co-sharer landlord 
apparently does not pass the tenure or holding, but only the right, title and 
interest of the judgment-debtor in consequence of the provisions of sec. i88 
of this Act {Beni Madhub Rai w.Jaod AH Sarkar^ 17 Calc., 390 ; Dury^a 
Charan Mandal v. Kali Prasanna Sarkar^ 26 Calc., 727 : 3 C. W. N., 586 ; 
Sita Nath Chaturji v. At mar am Kar, 4 C. W. N., 571 ; Sadagar Sarkar v. 
Krishna Chandra Nath^ 26 Calc., 937 ; Narain Uddin v. Srimania Gkose^ 
29 Calc., 219). The law on this point is, however, changed by Act I, B. C., 
1907. See notes to ss. 148 A, pp. 440, 441, and 158 A, pp. 469-471. When 
by private arrangement amongst co-sharers one of them is in exclusive 
possession of a certain portion of ijmali land, a purchaser of the right, 
title and interest of the latter is entitled to be placed in the same 
position as the vendor {Kumudini Mazumdar v. Rasik Lai Mazumdar^ 
II C. W. N., 517). When a tenure is sold in execution of a mortgage 
decree, the rent being under sec. 65 a first charge upon it, it passes to the 
purchaser subject to this charge, and can be sold in execution of the 
decree for the rent which accrued due previously to the date on which 
the sale was confirmed {Maharani Dosya v. Harendro Lai Raiy i C. W. 
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N., 4$8). But when a tenure is sold in execution of a rent decree, it 
passes to the purchaser free of all liability created upon it by the default 
of the previous holder, and so cannot be resold for any arrears that 
accrued due before the date of sale {Fais Rahman v. Ram Sukh Bajpai^ 
21 Calc., 169 ; Ram Chandra Sadhu Khan v. Samir Ghasi 20 Calc., 25). 
This has also been held under the former law {Latifan v. Miahjan^ 6 
W. R., 1 12 ,* Pran Ganr Mazumdar v. He manta Kumari Debi^ 13 Calc, 
597). The same rule was laid down in Ram Saran Poddar v. Mahomed 
Latif^ (3 C. W. N., 62) in which it was further decided that the plaintiff 
who had purchased at the second sale for arrears of past years, and who 
had consequently acquired no title in the holding^, was yet entitled in 
equity to recover from the landlord, defendant, the purchase money paid 
by him without instituting a separate suit against him for the recovery 
pf damages. 

Ilut when a tenure or holding was sold in execution of a decree for 
rent with notice that it was saddled with liability for arrears of rent for 
a period anterior to the date of sale ; heldy that the purchaser was 
liable for the rent of such period {Haradhan Chaitoraj v. Kartik 
Chandra Chattopadhya^ 6 C. W. N., 877). A sale of a tenure held in 
execution of a decree for roid-ccss passes the tenure free from all but 
registered and notified incumbrances under sec. 161 {Nobin Chandra 
Laskar yj, Biinsinath Piiramanik^ 2 \ But if a sale beheld 

in execution of a decree for road-cess against some only of the owners 
of the tenure, its effect is not to convey to the purchaser the whole tenture, 
but only the right, title and interest of the particular persons against 
whom the decree has been obtained {Mahanand Chakravartii v. Beni 
Madhab Chaturji^ 24 Calc , 27). A certificate under the f ublic Demands 
Recovery Act can only be enforced against the person whose name is 
entered in such certificate as if it were a personal debt of his : so, where 
in execution of a certificate ag.iinst the recorded tenant, the landlord 
put up the holding to sale, held^ that the right, title and interest of the 
recorded tenant alone passed {Rupram v. Iswary 6 C. W. N., 302). 
In one case, however, A'?/ v. Ganga Prasad (10 Calc., 996) 
was followed and it was held that the sale, though in terms a sale only 
of the right, title and interest of the juigment-debtor, really passed 
the right, title and interest not only of the registered tenant, but also 
of the unregistered co-owners whom he represented {Nitayi Bihari Saha 
V. Hari Gavinda Saha, 26 Calc.. 677). But in Ashok Bhuain v. Karim 
Baipari^ (9 C. W* N., 843), it was decided that the sale of a jote in 
execution of a decree for rent obtained against the recorded tenants 
does not pass the interest of the tenants whose names are not registered 
itii the - landlord’s serishtah. So, where one of several joint tenants 
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executed a kibulyat in favour of the landlord and the other tenants 
acquiesced in the representation of the holding by the tenant who 
executed the kabufyat^ and the landlord sued him only for the rent 
and in execution of that rent decree attached the entire holding, and 
the other ten ints made no attempt to get themselves recognised or to 
P'ly the arrears ; held^ that the attachment covered the entire holding 
unless there was fraud on the landlord's part {Rujani Kant Guha v. 
Usir 7 C. W. N., 170). When an under-tenure had been sold 

in execution of three ex pay te decrees for arrears of rent, and the decrees 
had not each and all of them been against each and all of the three 
owners of the under-tenure, but one of them was against the three 
owners, who all understood that they were judgment-debtors under the 
decree, it was held that the sale was a valid one and operated to transfer 
the under- tenure to the purchaser {Tara Lai Sifiy^h m, Sarobar Sin^h^ 
37 Calc., 407). 13 ut in Ananda Kumar Naskar v. Hari Das Haidar^ 
(27 Calc., 545 ; 4 C. W. N., 608) the sale in execution of a decree ob- 
tained against some of the heirs of the last recorded tenant was held 
not to ptss the jam i^ but only the right, title and interest of the judg- 
ement-debtors, the landlord having for some time accepted rent from 
all the heirs of the deceased recorded tenant. Where certain co-shater 
lincllords instituted a suit for the rent of a jote, making all parties 
interested in the jote parties defendant and obtained a decree, a sale 
in execution of the decree passed the entire jote to the purchaser. 
Hut a sale in execution of a decree for rent obtained by the same 
landlords in a suit subsequently instituted against the purchaser, but 
after the latter had parte J with his interest in the jote to a third party, 
did not afifectifcthe rights acquired by such third party by his purchase. 
The fact that such third party had not got his name registered in 
the :;amindar\s scrishtah^ in place cf the first purchaser was immaterial, 
as at the second auction sale only the right, title and interest of the 
judgment-debtor was sold {Umesh Chandra Rat v. Gour Lai Chaudhun\ 
10 C. W. N., 1042). A m jrtgagor does not represent the mortgagee, 
and the latter is not bound by a sale in execution of a rent decree 
obtained against the former (Sashl Bhushan Guha v. Gagan Chandra 
Saha^ 22 Calc., 364). But see the definition of “ registered and notified 
incumbrance” (sec. 161), and the case of JS/obin Chandra Laskarv, 
,Bansi Nath Paramanik, (21 Calc., 722) in which it was held that a usu- 
fructuary mortgage, which has not been registered and notified, is not 
** a registered and notified incumbrance.” A tenure was transferred by 
a private sale in 1897. In 1902 the landlord sued the original tenant 
for arrears of rent, got a decree and brought the tenure to sale in exe- 
cution. that the purchase in 1B97 having been, registered in the 
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lan(ilord*s serishtak under sec. 12 of the Act long before the institution 
of the sui^ and the arrears being for a period subsequent to the purchase, 
the landlords* suit was brought against the wrong party and would nOt 
affect the petitioner {Ainaddi Sapui v. Aghore Nath Bose^ 1 C. L. J-, 
l8«). When a landlord and tenure-holders have divided a tenure by 
mutual agreement, the purchase of one of the divided shares must be 
regarded as that of an entire tenure {Gopi Nath Bisnvas v. Radha Shyam 
Poddar^ 5 C. W. N., Ixxx). Sec. 99 of the Transfer of Property Act 
applies to mortgagees and a purchase of the mortgaged firo- 

perty by the mortgagee in execution of a decree for rent due by the mort- 
gagor under a katkina lease of the property is absolutely void {Ske&devi 
TeTxmri v. Ram Satan Stngh^ 26 Calc., 164). The sale of a holding in 
, cxecutio.i of a decree for rent obtained by a landlord, who also holds 
a mortgage of the holding is void, and the purchaser at the sale acquires 
no title against another mortgagee of the holding, who has purchased it 
under a decree on his mortgage {Jiasiruddi v. Kailash Kaniini Devty 33 
Calc,, 113). Ohe of several joint landlords brought a suit for arrears of 
. his share of the rent of a certain occupancy holding against three persons 
who were the recorded tenants, but two of the recorded tenants had 
already transferred their interests to the plaintiff ; hetd, that the purchaser 
at the sale purchased only the right, title and interest of the judgment- 
debtors, and, as two of these had no interest at the date of the sale, the 
right of their transferee was not affected by it {AJraz Malta v. Kalsa- 
munnissa, 4 C. L. J., 68 ; 10 C. W. N., 176). Nothing but the tenure in 
default can be sold. A claim which the judgment-debtor may have 
against the decree-holder cannot be sold {Lachmipaf Mandil KoeVy 

3 C; W. N., 333). * 

The terms “ right, title and interest ” of the debtors, as used in k 
«ale certificate and order, nmst be construed with reference to the 
circumstances under which the suit was brought, and the true meaning 
of the decree under which the sale took place as well as the proceedings 
leading up to sale. In a case where proceedings were taken under this 
Act and application was made for the simultaneous issue of the order 
of attachment and proclamation as provided in s. 163, what was intended 
to be sold was the entire tenure {Akhai Kumar Sur v. Bijai Chatidy "• 
29 Calc., 813). See “ Execution of decrees for arrears pfrenty p. 21J, 

Oroundd on which a sale held in exeoatipn of a rent 
decree can be aet aside.— If a sale takes place in execution of a 
decree in force and valid at the time of sale, the property in the thing 
«old passes to the purchaser. If the decree or judgment be afterwards 
reparsed, the reversal does not affect the validity of the sale, or the title 
purchaser {Chandra Kanf Sarma^ v, Biimsar Sarmdhy 7 W. R., 
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jfa/ Revta Afahton v. Ran^Kri^na Singh, 14 Calc.^ 18 ^ li R., •• 
r 13 I. A, 106 ; Mathura Mohan Ghosh v. Akhai Kumar Mitra^ 15 CaJc.," 
557 ; and contra, Bhulu v. Ram Narain Mukhurji, W. R., Sp. No., 
J864, 129). A bona fide sale under a decree is binding, notwithstanding 
that the decree may be set aside upon review \Jan Ali v. /an Alt Chau- 
10 W. R., 154 ; I B. L. R., A. C., 56 ; Piari Mani Dasi v. Collector 
of Mirbhum, 8 W. R , 300). No suit will lie to set aside the sale of an 
estate in execution of a decree for arrears of rent at enhanced rates ac- 
cording to a prior decree for enhancement subsequently reversed on 
special appeal, on the ground of want of notice of the suit for arrears of 
rent {Durga Prasad Pal v, Jogesk Prakask Gangopcidhya, 4 W. R , Ac^ 
38). But a sale in execution of a decree barred by limitation at the 
time of a sale is invalid (Gkulam Asgar v. Lakhimani Debt, 5 B. L. R., 

68 ; 13 W. R., 273), and a sale held under a decree passed by a Court 
without jurisdiction and reversed bn that account is a nullity {Jadu Nath 
Kundu V. Braja Nath Kundti, 6 B. L. R., App., 90) The purchaser of 
an under-tenure may sue in the Civil Court to set aside a sale of the 
under-tenure in execution of a decree for arrears of rent, under Act X of 
1859, on the ground that such decree was obtained by fraud subsequent 
to the purchase {Gan^a Das Datta v. Ram Narain Gkose, B. L. R., F. ^ 
B., 625 ; Nil Mani Bamk v. Padda Lockan Chakravartti, B. L. R., F. B., 
379 ; Ram Sundar Patamanik v. Prasanna Kumar Basu, B. L. R., F. B., 
382 yBatulan v. Uairan, 8 W. R , 300). A suit by an auction-purchaser 
t6 obtain khas possession of an under-tenure, which had been sold under 
Act VIII (B. C ) of 1869, was dismissed on the ground that the suit in 
which the aamindar had obtained the decree was a fraudulent one, and 
the purchaser. knew that it had been against the wrong party. In special 
appeal, the provisions of Act X of 1S59 sec. fo6, were pleaded in justifi- 
cation of the aamindar ; but it was held that he could not .bring such a 
suit against a person other than the one whom he knew to be the pro- ' 
prietor of the under-tenure, and from whom for a series of years he had 
been receiving rent {Nobin Chandra Sen v. Nobin Chandra Chakfavartti, 

22 W. R., 46). The holder of an under-tenure, though his name has not 
been registered aS the owner, may bring a suit to set aside a sale of the 
^undor-tentire, sold in execution qf a decree for rent against the former’ 
owner, tm the ground that the money due under the decree had ^ been ^ 
def>0^ited before the sale {A/sal AH v. Cur Narain, 6 W. R,, Act X, 59 ; 
‘B. L, JRu, F. B., 519). Some of the heirs of a deceased tenant not parties 
to the decree for rent in execution of which a sale has takeh place may 
aue to have it declared that the sale was fraudulent or did not affect their 
interest Y. Watson ^ Co, 19 Calc,, 341) And a' 

quondam judgm«n^debtor may she. to have a sale held in execution^of the, » 
31 ■ ’ 
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decree against him set aside, on the ground that the decretal amount had 
been paid to the judgment-creditor out of Court before the sale 

{Pat Dost V. Sharup Chand Mala^ 14 Calc , 376). But in Mathura 
Mohan Ghosh v. Akhai Kumar Mitt a (15 Calc , 563) it was pointed out 
that according to the ruling of the Privy Council in Rewa Mahton v. Ram 
Krishna Sin^h^ (14 Calc., 18 ; L. R., 13 I, A. , 106) the sale could only be 
set aside in this case, if the auciion-purchiser were a parly to the fraud. 
In one case in which a plaintiff sued for possession of a holding, but it 
was decided that the sale at which he had purchased the folding, though 
held in execution of a decree ftr arrears of rent, was bad, as the landlord 
had previously sold the holding in execution of a money decree, it was 
said that the plaintiff was entitled to a refund of the purchase money from 
the landlord, and that a separate suit for the purpose was not necessary 
(^Ram Saran Poddar v. Mahomed Latif^ 3 C. W. N., 62). A person 
to whom a transferable occupancy holSing was mortgaged before its 
sale in execution of a rent decree is a re^Dresentative of the judgment- 
debtor within the meaning of sec. 244, C. P. C., and may apply to set 
aside the sale {Nisui Bibi v Radha Kishor Manikya^ ir C. W. N., 312). 
After a judgment-debtor, with full knowledge of the execution proceed- 
ings and full opportunity of objecting that the holding is an occupancy- 
holding and non-transferable, f«tils to raise that objection at the time of 
the sale, it i*) not competent to him to resi*>t the purchaser after the con- 
firmation of the sale, and as between the purchaser and the judgment- 
debtor the title to the pioperty vests in the purchaser on the confirmation 
of the sale. Where a settlement i^ made by the landlord with the auction- 
purchaser of a non-transferable holding as soon as can be reasonably 
expected after the sale and wheti the landlord afterwards recognises the 
purchaser and receives rent from him, it is sufficient to render the sale 
valid in law {Dwarka Nath Pal v. Tar ini Sankar Rat^ 11 C. W. N., 513). 

Inoumbranoes’' and registered and notified inoum- 
branoes.”— These terms arc defined in sec. 161, clauses {a) and (b). In 
Titu Bibi V. Mohesh Chandra Bagchi^ (9 Calc., 683 ; 12 C. L. R., 304) it 
was settled that under the former law under-tenures, which are incum- 
brances” within the meaning of sec. 66 of Act VI 11 , B. C., of 1869, arc 
not avoided by a sale of the parent tenure but are only voidable at the 
option of the purchaser. The object of making sub-leases and incum- 
brances voidable on the ^ale for arrears of rent is explained by the Rent 
Commissioners, at whose instance the provisions of this Chapter were 
introduced, to he that “ the superior landlord’s securities for his rent may 
not be impaired,” 

When a landlord in collusion with his tenant obtained a decree for 
rent and in execution thereof purchased the holding, the lien of a 
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mortgagee under the tenant of a part of the holding should be held to 
continue to subsist upon the land, and the mortgagee would have the 
same right against the landlord as he would have against the mortgagor 
{Rattt $aran Das v. /^am Prakash Das^ 32 Calc., 283). 

160 - The following shall be deemed to be pro- 

Protected in- tected interests within the meaning of 
toreete. Chapter : — 

(a) any under-tenure existi^ from the time of 
the Permanent Settlement ; 

' i[6) any under-tenure recognized by the settlement- 

proceedings of any current temporary 
settlement as a tenure at a rent fixed for 
the period of that settlement : 

(c) any lease of land whereon dwelling-housed, 
manufactories or other permanent buildings 
have been erected, or jiermanent gardens, 
plantations, tanks, canals, places of worship 
or burning or burying grounds have been 
made ; 

{d) any right of occupancy ; 

(<?) the right of a non-occupancy-raiyat to hold 
for five years at a rent fixed under Chapter 
VI by a Court, or under Chapter X by a 
Revenue-officer ; 

(/*) any right conferred on an occupaney-raiyat 
to hold at a rent which was a fair and rea- 
sonable rent at the time the right was con- 
ferred ; and 

(y) any right or interest which the landlord at 
whose instance the tenure or holding is 
sold, or his predecessor in title, has express- 
ly and in writing given the tenant for the 
time being permission to create. 
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BEKOAL tenancy" ACT. 

In th<^ staitement of Objects and Reasons for the Bill to amend the 
Tenancy ' Act (Selections from papers relating to the Bengal Tenancy 
Act, 1 88$^ p. 206) it is explained that the first three of the interests re- 
ferred ta in this section are protected under a sale for arrears of revenue 
(see sec. 37, Act XI of 1859 and sec. 12 of Act VII, B. C., 1868) and, 
therefore, ** would seem to be a fortiori entitled to protection under a 
sale for rent.” The interests referred to in clauses {d\ if) and (^), it is 
pointed out, are protected in similar sales under the existing law, (see 
secs. 16 of Act VI U, li. C , of 1865 and 66 of Act VIII, B. C., of 1869 
and Nilmadhab Kurniokar v. Shibu Pal^ 13 W. R., 4*o)- The interest 
referred to in cl. {e) is new and has been created by this Act. See sec. 
46 (7). 

Clause (o). — With clause ic) of this section should be read clause 4, 
sec. 167, of this Act wliicii provides that “ when a tenure or holding is 
sold in execution of a decree for arrears due in respect thereof, and there 
is on the tenure or holding a protected interest of the kind specified in 
section t6o, clause (c), the purchaser may, if he has power under this 
Chapter .to avoid all incumbrances (sec sec. 165) sue to enhance the rent 
of the land, which is the subject of the protected interest, unless it has 
been held for a term exceeding twelve years at a fixed rent equal to the 
rent of good arable land.” The benefit of the fourth exception to sec. 
37, Act XI of 1859 (which corresponds to cl. {c) of this section), must be 
limited t<j improvements efifecieJ bona fide and to permanent buildings 
erected before the revenue s lies, and should not be conceded to anything 
subsequently constructed, or which appears to have been constructed 
merely for the purpose of defeating the rights of an auction-purchaser. 
Subject to this reservation, it does not matter whether the improvements 
have been effected by the present holder or by some previous occupier 
{Azgar Ali v. As mat A/i\ 8 Calc., 110. See also Bui Chand v. 
I^t/iu, 23 W. R., 387 ; and Mokar Ali v. Skama Chnran Das^ 3 C. W. 
N., Ixiii), in which it has been ruled that a dwelling house to be ex- 
empted under sec. 37 of the Revenue sale law must be a dwelling house 
of a permanent character, and that mere huts would not come within that 
description. It is immaterial whether the lands on which buildings have 
been erected and gardens made were expressly leased for these purposes 
or not {Bhago Bibi v. Ram Kant Rai, 3 Calc., 293 ; Govindo Ckandra 
Sen V. Jai Chandra Das, 12 Calc., 327). 

' Clause (g). — A mortgage created by a dar-patnidar of his interest 
in the does not amount to a “protected {AkhaV Kumar 

Surv. Bijai Chand, 29 Calc., 813). Where raiyats having permanent 
interests m a holding sold a portion pf it, and the transferees again sold a 
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portion of thotr purchased interest to on6 R, And R obtained setUemeot 
from the landlord ; heid^ that the interest of the transferee was not an 
incumbrance, which could be avoided by a purchaser at a rent sate 
{Baistab Charan Ckaudkuri v. Okhil Chandta Chaudhuri^ 1 1 C, W. 
217.) Pl paint kabulyat contained the following clause : “ If I should let 
out this makai in dar-patni to any person, such dar-patnidar shall act 
according to the terms of my kabulyat ; hcld^ that these words did not 
amount to an express or implied permission to creaHI a sub-tenure, and 
the knowledge of the proprietor of the creation of the sub-tenure and 
the acceptance by him of the rent of the paint taluk through the sub- 
tenure-holder were not sufficient to make the sub-tenure a protected 
interest. (^Mahomed Kazim v. Nafar Chandra Pal^ 9 C. W. N., 803 ; 
32 Calc., 911). 

161 . For the purposes of this Chapter — 

(a) the term ‘‘ iiicuinbraiice,’' used with reference 

to a tenancy, means any Ii<^n, sub-ton- 

Meaning of ^ 

“iiicumhraiico” ancv, oaseineiit or other right or interest 

and “rogisteiod i 1 1 

and notified in- created by the tenant on liis tenure or 
oumbrance.” tiT • ei- 

holding or in limitation of his own inter- 
est therein, and not being a protected interest as 
defined in the last foregoing section ; 

(b) the term “ registered and notified incutnbranee,” 
used with reference to a tenure or holding sold 
or liable to sale in execution of a decree for an 
arrear of rent due in respect thereof, means an incum- 
brance created by a registered iustrunient, of which 
a copy has, not less than three months before the 
accrual of the arrear, been served on the landlord in 
manner hereinafter provided. 

[(c) the terms ‘ arrears ’ and ‘ arrear of rent ’ shall 
be deemed to include interest decreed under section 
67 or damages awarded in lieu of interest under sub- 
section ( 1 ) of section 68.] 

Clause (f) has been added to the section by s. 51, Act I, B. C., 1907. 
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It will be seen that the purchaser at a sale under sec. 164, u e., at a 
sale of a tenure or holding at fixed rates, can annul all incumbrances, not 
being registered and notified incumbrances. A purchaser at a sale under 
sec. 165, t. e.y at an adjourned sale of a tenure or holding at fixed rates, ■ 
and the purchaser at a sile under sec. 166, f. e., at a sale of an occupancy 
holding, can annul registered and notified incumbrances. 

Leas© an Incumbrance.— In sec. 161 of the Bengal Tenancy Act 
the word ‘ incumbratce ’ seems to be used as covering a lease. A lease, 
just as much as a sale, gift or mortgage, must rome within the meaning 
of incumbrance ( Joj^eshar Ma^umdir v. Abid Mahomed Sarkar^'*^ 
C. W. N., 13). 

Exchange of part of holding an incumbrance.— When the 

registered tenant of a holding has exch inged part of his holding with 
other persons, though the exchange has not been ratified by the landlord, 
the purchaser at a .sale for arrears of rent cannot eject the occupiers of 
the land exclianged, without having taken proceedings to annul the in- 
cumbrance, as provided in section 167 {Ch.ind^'a Sakii v. Kali Prasanna 
Ckakravurtliy 23 Calc., 254). 

Mortgages which are not inoumbranoes.— A mortgage 
created by sec. 171 in favour of a person who pays the decretal amount 
and saves a tenure or holding from sale is not an incumbrance within the 
meaning of sec. i6i and cannot be annulled by a purchaser at a sale 
held under the provisio.is of this Cliapter [Pasufiati Mahapatro v. 
M^irayani Dasi\ 24 Calc., 537 ; i C. W. N., 519). A usufruclu.ary 
mortgage which has not been registered and notified is not a registered 
and notified incumbrance lAlobin Chandra Laskar v. Bansi Nath Para^ ^ 
mufiihf 21 Calc., 722). When a mortgagee of a tenure has enforced his 
lien and obtained his decree, it is no longer an incumbrance on the 
tenure (Abhai Kumar Sur v, Btjai Chand^ 29 Calc., 813). 

Claus© (c).— This clause sets aside, so far as sales in execution of 
rent decrees are concerned, the rulings, cited at p. 33, to the effect that 
interest is not rent. It further provides that damages awarded under 
sec. 68 (I) is also rent within the meaning of this Chapter. 

Service of copy of incumbrance.— Sec. 176 provides that the 
registering officer shall, at the request of the tenant or person in whose 
favour the incumbrance is created, notify it to the landlord by causing a 
copy of it to be served on him. 

162. When a decree has been passed for an arrear 
AppiioaUon for 0^ due for a tenure or holding, and 
the decree-holder applies under section 
XIV of 1882. 235 of the Code of Civil Procedure for 
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the attachment and sale of the tenure or holding in 
execution of the decree, he shall produce a statement 
showing the pargana, estate and village in which the 
land comprised in the tenure or holding is situate, the 
yearly rent payable for the same and the total amount 
recoverable under the decree. ^ 

The High Court has framed the following rule under sec. 287 of the 
Civil Procedure Code : — 

“Every peraoii applying under see. 182 of the Bengal Tenancy Act (VIII 
of 1885) for the simultaneous attachment and sale of a tenure or a holding of 
a raiyat holding at fixed rates, or applying only for the sale of such tenure or 
bolding already under attachment, shall in such application specify the regis- 
tered and notified incumbrances subject to which the tenure Qr holding is to 
be sold. Such specification shall be verified in the manner prescribed by the 
Code of Civil Procedure for the verification of plaints by the holder of the 
decree in execution of which the tenure or holding is to be sold, or by some 
other person (approved of by the Court), if the Court bo satisfied that ho is 
acquainted with the facts mentioned in it.’* {CalaUta Gazette of August 18th 
1886, Part I, p. 939, and High Court’s General Rules and Circular Orders 
(Civil), p. 32;. 

163- ( 1 ) Notwithstanding anything contained in 

Order of attach- the Code of Civil Procedure, when the 
oiamatfon ’’^f decree -holder makes the application raen- 
stajuitaneouBiy! tioiied ill the last foregoing section, the 
XIV of 1882. Court shall, if under section 245 of the 
said Code it admits the application and orders execu- 
tion of the decree as applied for, issue simultaneously 
the order of attachment and the proclamation requir- 
ed by section 287 of the said Code. 

(2) the proclamation shall, in addition to stating 
and specifying the particulars mentioned in section 
287 of the said Code, announce — 

(a) in the case of a tenure^ or a holding of a raiyat 
holding at fixed rates, that the tenure or 
holding will first be put up to auction sub- 
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ject to the registered and notified incum- 
brances, and will be sold subject to those 
incumbrances if the sura bid is sufficient to 
liquidate the amount of the decree and 
costs, and that otherwise it will, if the de- 
cree-holder so desires, be sold on a subse- 
quent day, of which due notice will be 
given, with power to annul all incumbranc-* 
es ; and 

(b) in the case of an occupanc 3 f-ho]ding, that the 
holding will be sold with power to annul 
all incumbrances. 

(3) The proclamation shall, besides being made 
in the manner proscribed bj?^ .section 289 of the said 
Code, be published by fixing up a copy thereof in a 
conspicuous place on the land comprised in the tenure 
or holding ordered to be sold, and .shall , also be pub- 
lished in such manner as the Local Government may, 
from time to time, direct in this behalf. 

(4) Notwithstanding anything contained in sec- 
tion 290 of the said Code, the .sale shall not, without 
the consent in writing of the judgment-debtor, take 
place until after the expiration of at least thirty days, 
calculated from the date on wdiich the copy of the 
proclamation has been fixed up on the land comprised 
in the tenure or holding ordered to be sold. 

Sub-section (3). — The landholder, decree-holder, is debarred from 
claiming an amount not mentioned in the sale proclamation {J^aj Narain 
Mitter V, Panna Ckand Sin^h^ 30 Calc., 213). When a tenure or hold- 
ing was sold with a notice that it was saddled with a liability^ for arrears 
of rent for a period anterior t«> the date of sale, held that the purchaser 
was liable for the rent of such period {Haradhan Chattoraj v. Kariik 
Chandra Ckatitirjt\ 6 C. W. N , 877). 
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Government notifloation under this sub-section.— The 

Local Government has issued the following notification under this sub- 
section : — 

“Under sec. 163 (3), Bengal Tenancy Aot, the Lieutenant Governor is 
pleased to direct that the proclamation referred to in that section as required 
by section 287 of the Civil Procedure Code, Act XIV of 1882, shall, in addi- 
tion to the places prescribed in sec. 16S (3) of the Bengal Tenancy Act, and 
in 800.^289 of the Code of Civil Procedure, be also published in the mal kachari 
or rent office of the estate, and at the local thana.” {CalctUfa Gazette, March 
3rd, 1886, Part I, p. 142). 

Stay of sale pending appeal. ~A decree forl^rrears of rent is a 
decree for money and, therefore, the provisions of sec. 546, Civil Proce- 
dure Code, which allow of a sale of immoveable property in execution of 
a decree for money being stayed until an appeal against the decree is 
disposed of, apply to sales in execution of rent deciees {Banku Bihari 
Sanyal v. Shama Charan Bhatiacharji, 25 Calc., 322.) 

164 . (1) When a tenure or a holding at fixed 

„ , , , ,, rates has been advertised for sale 

Sale of tenure or hold- 

ing Biibject to register- under the last foregoing sectiou, it 

ed and notified incum- - o 

brances, and effect shall be put UjJ to aUCtioil, Subiect 

thereof. . ‘ , . r. 1 . 

to registered and notified incum- 
brances ; and, if the bidding reaches a sum sufficient 
to liquidate the amount of the decree and costs, in- 
cluding the costs of sale, the tenure or holding shall 
be sold subject to such incumbrances. 

(2) The purchaser at a sale under this section may, 
in manner provided by section 167, and not otherwise, 
annul any incumbrance upon the tenure or holding 
not being a registered and notified incumbrance. 

Sub-section (1), — The object of the provision that the tenure or 
holding is in the first instance to be put up to sale subject only to regis- 
tered and notified incumbrances is to prevent sham incumbrances beitig 
fraudulently set up after the sale. 

Meaning of bidding.— In an unreported case, Appeal from Order 
No. 69 of 1887, Nabo Kwliar Mukhutji v. Kishori Dasi^ decided by 
Petheram, C. J., and Ghose, J,, on the 30th May, 1887, it was decided 
that a bidding, which is withdrawn before acceptance is not a bidding 
within the meaning of the section. 
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166. (l) If the bidding for a tenure or a holding 
* Sale of tenure fixeif rates put up to auction upder the 

pow^to® .Toid foregoing section does reach a 
M *anT'’effeot Sufficient to liquidate the amount of 

thereof. tlie decree and costs as aforesaid, and. if 

the decree-holder thereupon desires that the tenure 
or holding be sold with power to avoid all incum- 
brances, thei^fficer holding the sale shall adjourn the 
sale and make a fresh proclamation under section 289 
of the Code of Civil Procedure, announc- 
ing that the tenure or holding will be 
put upiio auction and sold with power to avoid all 
incumbrances upon a future day h3pecified therein, not 
less than fifteen or more than thirty days from the 
date of the postponement ; and upon that day the 
tenure or holding shall be put up to auction and sold 
with power to avoid ail incumbrances. 


XIV of 1882 . 


(2) The purchaser at a sale under this section may, 
in manner provided by section 167, and not otherwise, 
annul any incumbrance on the tenure or holding. 


When there several tenures held by the same tenant, the landlord 
may institute one suit for the rent of all the tenures, but he cannot put 
the tenures to sale in execution of the decree obtained in such a suit so as 


to enable the purchaser to avoid incumbrances. A sale under this Chapter 
can ,take place only when a separate decree has been obtained for the 
arrears of each tenure or holding, and the same is sold separately in 
execution of such a decree {Hridai Nath Das v. Krishna Prasad Sarkar, 
1 1 C. W. H., 497 ; 34 Calc^ 298 ; 6 C. L! J., 153 ; Baikantha Nath Rat v. 


Debendro Nath Sahi^ 1 1 C. W. N., 676). 

166. (1) When an occupancy -holding has been 


Sale of occa- 
|iaiioy-holding 
with power to 
avoid lulttlcum- 
bratices, 
ipflShot thereof. 


advertised for' sale under section 163, 
it shall be put up to auction and 
sold with power to avpid all incum- 
brances. 
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(2) The purchaseir at a sale under this section may, 
in manner provided by the next ftvllowiog section, and 
not otheri^ise, annul any incumbrance on the holding. 

167 . (1) A purchaser having power to annul an 
„ , , , incumbrance under any of the foregoing 

Pro(SBdure for . . . so 

annulling in- sections and desiring to annul the same, 

cutnbr^lDces un- . 

dor the fore- may, Within 0116 year from the date of 

going eections. - , i • i i « , • 

the sale or the date on which he first has 
notice of the incumbrance, whichever is later, present 
to the Collector an application in writing, requesting, 
him to serve on the incumbrancer a notice declaring 
that the incumbrance is annulled. 

(2) Every such application must be accompanied 
by such fee for the service of the notice as the Board 
of Revenue may fix in this behalf 

(3) When an application for service of a notice is 
made to the Collector in manner prescribed by this 
section, he shall cause the notice to be served in com- 
pliance therewith, and the incumbrance shall, be 
deemed to be annulled from the date on ^^ich it is so 
served. 

(4) When a tenure or holding is sold in execution 
of a decree for arrears due in respect thereof, and 
there is on the tenure or holding a protected . ifltarest 
of the kipd specified in section 160, clause (r), the 
purchaser may, if he has power under this Chapter to 
aVoid all incumbrances, sue to enhance the rent of the" 
land which is the subject of the protected interesMli. 
On proof that the land is held at a rent, which was 
not at the time the lease was grant^ a fai r rent, tiie 
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Court may enhance the rent to such amount as 
appears to be fair and equitable. 

This sub-section shall not apply to land which has 
been held for a term exceeding twelve years at a fixed 
rent equal to the rent of gQod arable land. 

Sub-section (1). Annulment of incumbrances.— The mode 
prescribed by section 167 is the only mode in which incumbrances can 
be annulled by purchasers of tenures and holdings for arrears of rent 
(Sash’ Bhusan Guha v. Gaj^an Chandra Saha^ 22 Calc., 364 ; Chandra 
Sakhi V. Kali Prasanna Chakravartti ^ 23 Calc., 256), even when the 
incumbrancer and the purchaser are the same person (Golak Chandra 
Das V. Pam Sankar Datta, 4 C. VV. N., 268). But this was dissented 
from in a later case {Masiulla Mandal Jan Mamud Sha^ 28 Calc., 12 ; 
4 C. W. N., 735') in which it was decided that when the mortgagee 
of a property purchases it at a sale in execution of a rent decree 
under sec. 165, and takes out the balance of the surplus sale 
proceeds, and applies it pro tanto to the satisfaction of a mortgage 
decree which he had obtained, his mortgage lien on the property is 
extinguished by his purchase, though he may not have taken steps to 
annul the incumbrance under sec 167. A sale with power to annul 
incumbrances does not ipso facto cancel the incumbrances. Notice 
must be given according to the procedure laid down in section 167 
(Beni Ptasad Sinha v. Rewat Lai, 24 Calc., 746}, within one year of the 
purchaser becoming aware of the incumbrance (Gopi Nath Biswas v, 
Radha Shyam Poddar, 5 C. W. N., Ixxx.) The service of the notice 
under sec. 1O7 is sufficient under sec. 164 to annul the incumbrance : it 
is not necessary to bring a regular suit to extinguish it, and a purchaser 
at a sale may give a valid notice under sec. 167, even though he may 
have transferred his rights in the property before the notice is given 
(Piari Lai Rai v. Moheswari Debi, 25 Calc., 551). The service of a 
notice under this section annulling a mortgage is no bar to the mortgagee 
making an application to set aside a sale of the tenure (Brij Kumar Rai 
V. Dhanukdhari Raui, 10 C. W. N., 976). An under-raiyat’s lease 
which is unregistered is not an incumbrance and need not be annulled 
under this section {Piari Mohan Mukhm’ji v. Badal Chandra 5 

C. W. N., 310 ; 28 Calc., 205). 

In a suit for possession after annulment of an under-tenure under s. 
167, absence of due service of notice on a person who in the suit 
disclaimed all interest therein, cannot prejudice the plaintiff. But if 
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application for the issue of notice against some of the persons jointly,, 
interested in the incumbrance was not made within time, the whole suit 
must fail {Deianey v. Rahamat Alij 32 Calc., 710). 

The purchaser of an undivided share in lands leased to a raiyat, 
even in execution of a decree for rent, acquires no right to annul 
incumbrances {^AhaduUah v. Ga^an Moll% 2 C. L. J , 10). 

S. 167 does not apply to a sale in execution of a rent decree of a 
portion only of a tenure or holding, and the auction-purchaser cannot 
proceed under that section to annul incumbrances {Ram Kinkar Biswas 
V Akhil Chandra Chnudhun\ ii C. W. N, 350). When certain defend- 
ants annulled under this section a mortgage which they were under no 
obligation to pay off, it was held that they exercised only a sta'.utory right, 
which can never be an equitable wrong or amount to fraudulent conduct 
{Surendra Mohan Sin^h v. Bansidhar^ 1 1 C. W. N., cxcv). 

This section applies where the incumbrancer is a third party, and not 
where the purchaser and the incumbrancer are the same person {Hem 
Chandra Chaudhuri v. Tafazal fiossain Khan^ 8 C. W. N., 332). 

Collector. — A sub-divisional officer not specially appointed by the 
local Government to discharge the functions of a Collector under sec. 167, 
has no power to receive an application, nor has he jurisdiction to issue 
a notice annulling* an incumbrance {Mohahat Singh Umahil Falima^ 
28 Calc., 66). 

I'hcre is no irregularity in the service of the notice, mprely because 
the application was received by the Deputy Collector in charge and 
the notice was signed by a Deputy Collector “for the Collector” {Mahomed 
Kasim v. Nafar Chandra 9 C.W.N., 803 ; 32 Calc., 91 1). Rut where 
the notice had been given by a Deputy Collector, and his action had been 
approved by the Collector after the lapse of one year, hcld^ that the in- 
cumbrance had not been annulled, the notice by the Deputy Collector 
being invalid {Ram Dhan De v. Surjo Narain Mukkurji, 2 C. L. J., 
99 ; 9 C. W. N., IxviiJ. 

Sub-section ( 2 ).— Fees,— Fees for the service of the notice are to 
be levied in accordance with rules i to 4, Chapter VI I of the Government 
RoIHIs under this Act. The Board of Revenue have fixed no special fees 
for the service of the notice. 

Sub-section ( 3 ).— Mode of Service. -For the mode of service 
of the notice of the incumbrance, see rule 3, Chap. I of the Government 
Rules under the Act. 

Terms of notice.— No form of notice has been prescribed. A 
notice to annul an incumbrance is not bad, though it does not specify 
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the particulars of the land held by the tenant or the rent payable by him 
and though it is addressed to several tenants jointly (^f^gahandku 
Masumdar v. Rasho Manjan Dasya^ 5 C- W. N., 272). 

Assessment of mesne profits.— Where the position of the plaintiff 
is that of landlord and tenant combined, and the defendant, a sub-tenant, 
notwithstanding a notice served upon him under 167 withheld possession 
from the plaintiff, the mesne profits must be assessed on the value of the 
crops raised by the defendant, and not upon the basis of the rent which 
the rightful owner had been realising from the tenants, before dispos- 
session. {Gofial Chandra Mandal v. Bhuhan Mohan Chnfurji, 30 Calc,, 

.536). 


Limitation. — An application to avoid an incumbrance under sec. 67 
was made by an auction-purchaser within one year from the date on 
which he had notice of the incumbrance, mentioning therein a wrong 
person as the incumbrancer. After the period of limitation another 
application was made to him to amend the previous application by 
substituting the name of the real incumbrancer, which' was allowed by 
the Collector. It was held, however, that the Collector’s functions in the 
matter were merely ministerial, that he had no poiver to make any such 
amendment and that the application for service of the notice on the 
real incumbrancer was barred by limitation {Nritya Gopal Hazra v. 
Ghulam Rasul^ 28 Calc., 180). When limitation is governed by the 
provisions of this section, a minor is not entitled to a fresh period 
of limitation {Akhat Kumar Sur v. Bijai Chand^ 29 Calc., ^13). 

168. ( 1 ) The Local Government may, from time 

Power to direct time, by notification in the official 
^htlunge^be"*^^ Gazette, direct that occuptoncy-holdings 
def* id%oZg specified class of occupancy-hold- 

s^ions as ten- jjj jocal area put up for sale in 

execution of decrees for rent [a decree 
for an arrear of rent] due on them shall, before being 
put up with power to avoid all incumbrances, be pttv 
up subject to registered and notified incumbrances, 
and may by like notification rescind any such direc- 
tion. 

(2) While any such direction remains in force in 
•Respect of any local area, all occupancy-holdings, or, 
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as the case may be, occupattcy-holdings of the sp^i- 
fied cla& in that local area, shall, for the purposes of 
sale under the foregoing sections of this Chapter, be 
treated in all respects as if they were tenures. 

The words in brackets in this section were substituted liy s. 52, Act I., 
B. C., of 1907, for the words ‘‘ decrees of rent,” as a consequential altera- 
tion necessary in consequence of the addition of clause (c) to section 16 1. 

Object of thifi eection.— The object of this section is explained 
in the Statement of Objects and Reasons for the Bill, in which it was , 
said that it was thought that the provisions of this Chapter were as a 
general rule unsuited to occupancy holdings, “ inasmuch as an ordinary 
occupancy holding is not likely to be saddled with incumbrances which 
should be respected at a sale. It appears, however, that there are in 
some parts of the country occupancy-holdings of large extent, the land 
of which is sub-let on such terms that the interest of the lessee is of 

t 

considerable value. Under these circumstances, the proper course 
appears to be that occupancy-holdings should as a rule be sold at once 
with power to annul all incumbrances (sec. 166) ; but that the Local 
Government should have power to direct that the occupancy holdings in 
any local area should be in the first instance put up subject to incum- 
brances, as if they were tenures.” (Selections from papers relating to 
the Bengal Tenancy Act, 1885, p. 206). The Local Government has not 
as yet found it necessary to take action under this section. 

169 . (1) In disposing of the proceeds of a sale 

under this Chapter, the following rules, 
instead of those prescribed by section 
295 of the Code of Civil Procedure, 
shall be observed, that is to say : — 

(a) there shall first be paid to the decree-holder 
the costs incurred by him in bringing the 
tenure or holdiug to sale ; 

{h) there shall, in the next place, be paid to the 
decree-holder the amount due to him under 
the decree in execution of which the sale 
k.was made ; 


Rules for dis- 
posal of the 
sale- proceeds. 

, XIV of 1882 . 
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*(c) if there remains a balance after these sums 
have been paid, there shall be paid to the 
decree-holder therefrom any rent which 
may have fallen due to him in respect of 
the tenure or holding between the institu- 
tion of the suit and the date of [the con- 
firmation of ] the sale ; 

((/) the balance (if any) remaining after the pay- 
ment of tlie rent mentioned in clause (c) 
shall, upon the cx})i ration of two months * 
from the confirmation of the sale, be paid 
to the judgment-debtor upon his application. 

[ Provided that, where a tenure or ‘holding has 
been sold in execution of a decree obtained by one 
or more co-.sharer landlords in a suit framed under’ 
snb-section 1 48A or sub-!5ection (/) of section 158B, — 

(/) payment of the amount due under such decree 
shall, notwithstanding anything contained 
in clause (b), be made to the decree-holder 
and to the other co-sharer landlords in 
proportion to the amount found to be due 
to each, and, 

(//) if there remains a balance, payment of any . 
rent which may have fallen due in respect 
of the tenure or holding between the insti- 
tution of the suit and the date of 
confirmation of the sale shall, notwithstand- 
ing anything contained in clause (c), but 
subject to the determination, in the manner 
and with the effect mentioned in sub-section 
(3), of any di.spute as to their respective 
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rights to receive such rent, be made to the 
said decree-holder and the other co-sharer 
landlords in proportion to their respective 
shares in the tenure or bolding,] 

(2) If the judgment-debtor disputes the decree- 
holder’s right to receive any sum on account of rent 
under clause (c), the Court shall determine the dispute, 
and the determination shall have the force of a decree. 

The words within brackets have been inseitecl in, and the proviso has 
been added to, clause (c) by s. 53, Act I, 15 . C., 1907. 

Clause (o). — In the case of a rent sale with express power to the 
purchaser to annul all incumbrances, so long as such power remains 
in the purchaser, the heir of a mortg^agee is in jeopardy, and he may 
abandon his lien and ask to have it transferred to the surplus sale pio- 
ceeds {Nim Chandv. Ai^hutosh Daiia^ 9 C. W. N., 117), Under sec. 316 
of the Code of Civil Piocedure a sale takes effect from the date of its 
cemfiemation ; so the decree-holdei would seem to be entitled to be paid 
out of the balance of the sale proceeds any rent due to him up to the 
date of the confirmation of the sale. But he is apparently not entitled to 
be paid any interest due on this rent, for the definition of “ rent " does 
not include interest (sec. 3 (5), p. 32). His right to interest will 
survive, but he apparently cannot get it under this clause. But accord- 
ing to Ghosh, J., in Chand v. 5 C. Mukhurji^ (5 C. L. J., 27/7,) 

the word “rent ” in this clause cannot have been intended to exclude 
interest accruing thereupon, so as to compel the decree-holder to bring 
a fresh suit for the interest only. As to the liability of the tenure of 
holding for rent accrued due prioi to the dale of sale, see note to sec. 
159, pp 477, 478. The words “date of sale” in this clause mean date 
of confirmation of the sale {Matan^ini Chaudhurani v. Srinath Das, 
7 C. W. N., 552. See also Lakhi Narain v. Narcndra Lai, ri C. W. N., 
ccxxxix.) This ruling has now been given effect to in Bengal by the 
♦fT'iSa-inserted by s. 53, Act I, B. C., 1907. ^ 

In the Notes on Clauses to the Bill it is said : — 

“ A^ the law now stands, the decree-holder is, under section 169 of the 
Bengal Tenancy Act, entitled to the rent up to the date of the Sale, 
while the purchaser under section 316 of the Civil Procedure Code, does 
not become entitled to the rent until the date of the confirmation of the 
sale. The proposed amendment will bring the sections into conformity.” 

82 
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The landlord has a claim to the surplus sale proceeds preferential to 
that of the mortgagee of the holding, who stands in the shoes of the 
judgment-debtor (Pnibul Chandra Mukhurji v. Jadupati Chakravartti^ 
6 C. L.J,26). 

Proviso. — The proviso added by Act I, B. C., of 1907 has beetTy 
rendered necessary by the additions to the Act made in sections 148A, 
and 158 B. Now, under these sections a tenure or holding will pass in 
execution of a decree for rent obtained by a co-sharer landlord, if 
obtained in a suit framed under sec. 148A. Before execution of such 
a decree can be taken out, notice of the application for execution must 
under sect 15811(2), be given to the other co sharers. The present 
proviso safe-guards their inteiests as regards their rights to participate 
in the distribution of the surplus sale proceeds. 

Clausa (d\ — When in exec ution of a decree for arrears of rent the • 
tenure was sold, and an unregisiered tenant who was a purchaser of a 
share of the tenure after the date of decree brought a suit for recovery of 
his share of the surplus sale proceeds ; heUiy that the suit was maintainabje 
{Matangini Chaudhurani v. Srinufh DaSy 7 C. W. N., 552). See also 
Ambika Nath Acharjec v. Adiiya Nath AfaitrUy 6 C. W. N., 624). ^ > 

Jurisdiction of the Small Cause Court —A suit for a share of 
the sale proceeds of a tenure sold m execution of a decree for arrears 
of rent is not cogniz ible by a Small Cause Court (Ram Kumar Sen v. 
Ram Kanial Sctiy 10 Calc., 388). 

170. ( 1 ) Sections 278 .. to 283 

tboth inclusive) [and 310A] of the 
Code of Civil Procedure" shall not 
apply to a tenure or holding attach- 
ed in execution of a decree for 
arrears due thereon. 

(2) When an order for the sale of a tenure or 
holding in execution of such a decree has been made, 
the tenure or holding shall not be released from 
attachment unless, before if is knocked down to the " 
auction-purchaser, the amount of the decree, includ- , 
ing the costs decreed, together with the costs incurr- 
ed in order to the sale, is paid into Court, or the 


Tenure or holding to 
be released troni at- 
tachment only on pay- 
ment into Court of 
amount of decree with 
costa, or on confession 
of aatisfaction by de- 
cree-holder. 

XIV of 1882. 
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decree-holder makes an application for the release ■ 
of the tenure' or holding on. the ground that the 
decree has been satisfied out of Court. 

(3) The judgment-debtor or any person having in 
the tenure or holding any interest voidable on the 
sale, may pay money into Court under this section. 

The words “and 310 A” within brackets have been inserted in this 
section by s. 54, Act 1 , B. C., 1907. 

Sub-section (1).— Claims to attached tenures or holdings.— 
Sections 278 to 283 of the Civil Procedure Code relate to claims to attach- 
ed property and objections to the attachment thereof and their disposal. 
From the provisions of this sub-section it follows that no claims to 
tenures or holdings attached in execution of decrees under the Bengal 
Tenancy Act can now be enquired into. When in execution of a decree 
fqr arrears of rent, the defaulting tenure is attached, no claim under 
sec. 278, Civ. Pro, Code, is maintainable, whether the claim is to the 
tenure or adverse to the tenure {Makbul Ahmad v. Rakhal Das Hazra^ 

4 C. W. N., 732). The decision in this case being in conflict with that 
in Jagabandhu Chaftopadhya v. Dinu Pal^ (4 C. W. N., 734) the question 
was referred to a Full Bench, by which it was held that sec. 170 
bars a claim under sec. 278, C. P. C., in all cases i. c, whether the claim 
to the tenure or holding attached be a claim to the tenure or holding, 
or^be based on the ground that the property claimed is not part of the 
tenure or holding attached {Amrita Lull Bose v. Nemai Chand Mukho- 
padhya, 28 Calc., 3S2 ; 5 C. W, N., 474) See also K/iefra Pal Singh v. 
Kritarthamayi Dasi, (33 Calc., 566 ; 10 C. W. N., 547 ; 3 C. L J., 470), 
This sub-section applies to tenures or holdings attached after the Tenancy 
Act came into operation in execution of decrees obtained before that date 
{Deb Narain Datia v. Narcndra Krishna^ 16 Calc., 267). See note to 
sec. 2 (4), pp. 11-14. 

Exclusion of operation of section 310A.— Inthe Notes on 
Clauses to the Bill of 1906 it was said with reference to this question : 

“It has been hold by the High Court that tho provisions of section 310 A of 
the Code of Civil Procedure apply to sales in execution of rent decrees. This 
enables persons other than the judgment-debtor to apply to have such sales 
set aside. It is undesirable that proceedings between landlord and tenant, 
relating to the recovery of rent, should be protracted by the intervention of 
^thir^ parties, and it is accordingly proposed that section 310 A of the Code of 
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Civil Procedure shall not apply to a tenure or holding attached in execution 
of a decree for arrears of rent.” 

Some discussion took place in Council on the subject of this provision 
and its object was more fully explained as follows. 

“ The intention of the framers ol the Bengal Tenancy Act, 1885, with 
regard to sales of tenures or holdings for arrears of rent was that any one 
having in the tenure or liolding an interest voidable on the sale (e.gr,, a mort- 
gagee or nil unrocognised transferee) might pay in the decretal amount with 
costs before, and so stop, the sale. '^I’his is provided for in section 170, sub- 
section {3). liut it was intended that, after the sale, only the judgment- 
debtor should have the privilege of having the sale sot aside by paying up 
the decretal amount and costs with compensation to the auction -purchaser of 
5 per cent, of his purchase money. Tins object of these provisions was to 
induce persons liaving an interest in the property to be sold to pay in tlie 
amount of the landlord’s Aehi before the sale, so that the landlord (decree- 
holder) might gcit the money due to him quickly, and the matter might be 
settled and sul at rest once for all. This was no hardship to the laudloid, be- 
cause (i) ho got his money quickly, (;’) Ins old tenant still remained his tenant, 
and {3) all risk of future complications and expense was obviated. 

The provi.sion that aftei the sale only the judgment-debtor should be 
allowed to pay up the decretal amounl pi’cscntcd no practical obstacle to the 
setting asnle of the sale, and was no hardship to any one, because the decroc- 
holdtri* could always be compellod to take the money, whoever paid it, by tlio 
simple device of paying in the amount m the name of the judgment-debtor. 

The provisions of section 3J0A have, however, by the rulings of the High 
Court, been extended to sales in execution of rent decrees, and the result pf 
this has been {1) to take away from the mortgagee or unrecognised transferee 
all iuduccnicnt to pay in the decretal amount before sale, [S) to force the land- 
lord (decree-liolder) to take the money from a person whom he may not 
recognise, or wish to recognise, as his tenant, and (.7) to give rise to tha 
probability of protracted proceedings ami long and expensive litigation. 
For, in the first place, the decretal amount is often paid in with a request 
that it may not be paid out to the landlord (decree-holder) till applications 
by the judgment-debtors for .sotting aside the sale on the ground of irregulari- 
ties or fraud in the sale proceedings have been disposed of. Simultanegps 
applications under section 174 and to set aside the sale on the first of these 
grounds have now been provided against by clause 37 of the Bill. But there 
IB no remedy for a simultaneous application under section 174 and one to set 
aside the salo on the ground of fraud. These applications to set aside the 
sale may be opposed both by the decree-holder and the auction -purchaser, 
for the latter may not wish to part with the tenure or holding purchased by 
him and to whom the statutory allowance of 5 per cent, on the purchase 
money ^may not be a sufficient compensation for the loss of his bargain. The * 
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decree-holder may also oppose the application to set aside the Bale» not only 
on the ground that there was no fraud, but because the amount paid in was 
insuihcient or was not paid in due time. These proceedings, with the 
inevitable appeal and second appeal or application for revision, to the High 
Court, may last for years. All this time the landlord does not know who 
his tenant is — whether he is the old tenant the judgment-debtor) or 

the auction -purchaser. He cannot be certain, then, whom he should sue 
for rent. He may sue the wrong person, and some of his lawful demands for 
rent may conaequontly become barred by limitation.’^ 

Sub-section 3.— Where a decree made in a suit for rent was in the 
main one for rent, although it included other sums which w6re not 
strictly rent within the meaning of the Bengal Tenancy Act, and in 
execution thereof the tenure in arrear was ordered to be sold under 
Chapter XIV of the Act and advertised : Hcld^ that the holder of an 
under-tenure liable to be avoided would be justified in making a pay- 
ment to prevent the sale of the superior tenure, and having made the 
payment, would be entitled to the rights, which are given to a person 
who makes a payment under section 170 of the Ikmgal Tenancy Act. 
{Jftanada Sundari Chatidhurani v. Atul Chandra Chakravartii^ 32 
Calc., 972). But the purchaser of a tenure horn a tenant against whom 
the decree for rent was obtained in execution of which the tenure is 
advertised for sale has no right to make a deposit under this sub-section, 
as he has not an interest in the tenure voidable by the sale. But in a 
case of this nature, the High Court in revision did not set aside the 
order allowing such a purchaser to make the deposit on the ground that 
on a former occasion in similar circumstances the purchaser had made a 
similar deposit and the decree-holder had withdrawn it {Jotindra Mohan 
Tagore v. Durga Debi^ 10 C. W. N,, 438^. A mortgagee making pay- 
ments to save the mortgaged property from being sold in execution of 
a rent decree has an additional hen on the property for the sums so 
paid by him [Rakhohari Chaitoraj v. Bipro Das De^ 31 Calc., 975)- 

Go-sharer landlords cannot attach tenures or holdings in 
execution of decrees for their shares of rent,— An attachment of 
a tenure or holding in execution of a decree obtained by a fractional co- 
shttrei^for arrears of rent of his separate share is not such an attachment 
as is contemplated by section 170 of the Tenancy Act. When landlords 
are seeking to take the benefit of this Act, they must under the provi- 
sions of sec. 188 act in concert ; and when one of several co-sharers in 
a zamindari thinks fit to pursue his remedies to recover his share of the 
rent, he must pursue them under the ordinary law of the country, 
and independently of the Tenancy Act {Beni Madhab Rat v,Jaod Alt 
^Sarkar, 17 Calc., 390). But when a decree for the entire rent has been 
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obtained by one of several co-sharers by making the others parties 
defendants and is executed by him alone and the defaulting tenure is 
attached, no claim by a third person under sec. 278, C. P. C., is maintain- 
able. The decree has in this case the same effect as if it had been 
obtained by all the co-aharers and sec. 188 has no application {Chandra 
Sikhar Patra v. Rani Miwjhi^ 3 C. W. N., 386). 


Amount paid 
into Court to 
prevent Bale to 
be ii^ certain 
cases a mort- 
gage-debt on 
the toniu’o or 
holding. 


V 

171. (1) When any person having, in 
a tenure or holding advertised for sale 
under this Chapter, an interest which 
would be voidable upon the sale, pays 
into Court the amount requisite to pre- 
vent the sale,— 


(а) the amount so paid by him shall be deemed to 

be a debt bearing interest at twelve per 
centum per annum and secured by a mort- 
gage of the tenure or holding to him ; 

(б) his mortgage shall take priority of every other 

charge on the tenure or holding other than 
a charge for arrear of rent ; and 

« 

(f) he shall be entitled to possession of the tenure 
or holding as mortgagee of the tenant, and 
to retain possession of it as such until the 
debt, with the interest due thereou, h&s 
been discharged. 

(2) Nothing in this section shall affect any other 
remedy to which any such person would be entitled. 

This section is founded on the provisions of sec, 13, Reg. of 
1819, which under sec. 6, Act VIII, B. C., of i865^and sec. 62, Act VIII, 
B. C., of 1869 were applicable to similar payments. 

Clause (a).— A mortgage c'-eated by the operation of this section 
is not an incumbrance under sec. 161 and cannot be annulled by a pur- 
chaser at a sale held under the provisions of this Chapter {Pasupati 
Muhapatro v. Narayani Dasi, 24 Calc., 537 ; i C. W. N., 519), It is a 
mortgage on the entire tenure ; so when a sepafnidar pays the amount 
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* * 
due from the darpatnidars^ he has a mortgage over the whole tenune, 
which cannot be divided* in proportion to the iiHeiests of the darpainu 
dar^, (unreportei case, S A., No 47 of 1889, decided by Petheram, C. J., 
and Banerjee, J., May ist, 1890). This section does not apply to a 
person who has a sale set a.side by paying the decretal amount and the 
auction-purchaser’s commission under sec. 174. Such a person accord- 
ingly ticqu ires no mortgage under this section over the shares of his 
defaulting co-tenants (Gopi Nath Ba^di v. Ishay- Chandra Bagdi^ 22 
Calc., 800;. 

Clause (e). — Under cl. 4, sec, 13 of Reg. VIII of 1819* a person 
making a deposit to stay the sale of a superior tenure was entitled to be 
put in possession of the tenure- of the defaulter “ on applying for the 
same.” These words do not occur in this section. A person making 
a deposit under this section must therefore apparently bring a regular 
suit lo obtain possession. A person who enters into possession of a 
tenure as mortgagee under the provisions of cl. 40, sec. 13 of Reg. VIII 
of 1819 is bound in the first place to pay the rent due to the landlord 
out of the collections before applying the same to the liquidation of 
his own debt, and the defaulter is not to be liable for the rent of the 
tenure during the period of the possession by the person so holding 
it as mortgagee {Bhairah Chandra Kapur v, Lalit Mohan Singh^ 12 
Calc., 185. See also Kanai Lai Set v. Nistarini Dasi^ 10 Calc., 443). 

Sub-section ( 3 ).— Who may pay money into Court.— Under 
Act y I II, H. C., of 1865, it has been held that when an under-tenure 
has been transferred, but the transfer is not registered in the scfishtah of 
the zamihdar or superior tenant, the transferee is, nevertheless, entitled 
^as a person interested in the protection of the tenure to stop its sale in 
execution of the decree by paying into Court the amount of the decree. 
{Anand Lai Mukhurji v. Kalika Prasad Misra^ 20 W. R., 59 ; see also 
Rajendro Narain Rai v. Phudi Mandal^ 15 Calc., 482). 

Other remedies of persons whose interests are affected by 
sale. — These appear to be of a three-fold nature : (i) a regular suit for 
the recovery of the money deposited. See Anibika Debt v. Pranhari Das^ 
(4 B. L. R., F. B. 77 ; 13 W. R., F. B., i), in which the person who made 
the deposit was an under-tenant, and Lakhi Narain Mttra v, Khettro 
Pal Singh, (13 B. L. R., 146), in which the depositor was an unregistered 
assignee of a darpatni taluk. But see also Maharani Dnsya v. Harendro 
Lai Rai, (i C. W. N , 458), in which a mortga|[ee who had purchased the 
mortgaged property in execution of his own decree on the property being 
again put up to sale in execution of a decree for arrears of the rent due 
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prior to the date of his purchase, paid the amount and stayed the sale 
and then brought a suit to recover the amounf of his payment. It was 
held that he could not recover, for there was no privity between him and 
the judgment-debtors under the decree for arrears of rent ; (2) deduction 
of the amount deposited from any amount due by him to the judgment- 
debtor as his superior landlord. This is expressly provided in the section 
next following (sec. 172). See Nobo Gopal Sarkar v. Srinath Bandophdhya^ 
(8 Calc., 877 ; II C. L. R., 37) ; Mohan Saha v. Srinibas Sen^ (13 

Calc., 331). A tenant may similarly deduct from the rent any sum which 
he may have paid, not Into Court, but direct to the samindar^ in order 
to stay the sale of the paini (Tar/ni Debt v. Shama Ckaran Mitra^ 8 
Calc., 954 ; but see amtra^ Mahomed Hossein AH v. Bakaulla^ 6 W. R., 
84) ; (3) if, notwithstanding the deposit, the sale takes place, a suit 
will lie to have the sale set aside (^Afzal AH v. Gurnarain^ 6 W. R., 
Act X, 59 ; B. L. R., F. B., 519. But see cojttra^ Mritanjai Sarkar v. 
Gopal Chandf'a Sdf'kar^ 10 W. R. 466 ; 2 B. L. R., A. C., 131). 

A private purchaser of a tenure, who has not registered his name in 
the landlord’s serishfa and has not been recognized by him, cannot 
maintain a suit to set aside a sale held in execution of a rent decree 
obtained under Act X of 1859 against a registered tenant {Patit Sahu v. 
HaH Mahanfi'j 5 C. W. N., 126). 

172- When a tenure or holding is advertised for 
infoiior tenant Under this Chapter in execution 

OoUt*’\nay *de° decree against a superior tenant 

duct from rent, defaulting, ‘ and an inferior tenant, 

whose interest would be voidable upon the sale, pays« 
money into Court in order to prevent the sale, he 
may, in addition to any other remedy provided for 
him by law, deduct the whole or any portion of the 
amount so paid from any rent payable by him to his 
immediate landlord; and that landlord, if he is not 
the defaulter, may in like manner deduct the amount 
so deducted from any rent payable by him to his 
immediate landlord, and so on until the defaulter is 
reached. 
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WHO MAY BID AT SALE. 


«os 


173 . (1) Notwithstanding anything contained in 

Decree-hoMer section 294 of the Code of Civil 
Procedure, the holder of a decree in 
or may not. executioD of which ft tenure or hold- 

XIV of 1882 . jjjg jg under this Chapter may, 

without the permission of the Court, bid for or 
purchase the tenure or holding. 

(2) The judgment-debtor shall not bid for or pur- 
chase a tenure or holding so sold. 

(3) When a judgment-debtor purchases by himself 
or through another person a tenure or holding so sold, 
the Court may, if it thinks fit, on the application of 
the decree-holder or any other person interested in 
the sale, by order set aside the sale, and the costs of 
the application and order, and any deficiency of price 
which may happen on the re-.sale, and all expenses 
attending it, shall be paid by the judgment-debtor. 

Sub-section ( 1 ). — Section 294 of ibe Civil I'locedure Code prohibits 
a decree-holder bidding for or purchasing property put up to sale in exe- 
cution of his decree without the express permission of the Court. This 
sub- section removes this restriction so far as sales held in execution of 
rent decrees are concerned. 


Sub-section (2). — A judgment-debtor bidding for or purchasing 
property in contravention of this sub-section renders himself liable to 
the penalty provided in sec. 185, Indian Penal Code. 

Sub-section (3). — When the purchaser is found to be a mere be- 
namidar for the judgment-debtor, the sale is only voidable and not 
absoldtely void. The proper Court to determine whether the sale should 
stand or fall, is the Court that held the sale {Gopal Chandra Mitra v. 
Ram Lai Gosain^ 21 Calc., 554). The decree-holder and all the judgment- 
debtors are necessary parties to proceedings under section 173, Bengal 
Tenancy Act {Mohima Chandra Neogi v, Jogendra Kumar Ghosk^ 3 
C W. N., xiv). An attachment creditor has locus standi to apply to set 
aside a sale under sec cl. j, as he is interested in the sale (Eastern 
Itfor/guge & Agency Co.^ v. Gobind Chandra Chaiurjt^ 3 N., xiv). 
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Limitation.— An application to set aside a sale under sec. 173 is 
governed by art. 178, Sched. II of the Limitation Act and should be 
made. within three years from the date when the right to apply accrues 
{Chand Muni Past v. Sanio Mani Dasj\ 24 Calc., 707 ; i C. W. N. 534). 

Appeal.— No appeal ^ies from an order setting aside a ^ale under 
sec. 173 of the Bengal Tenancy Act {Raj^hu Sifigh v. Misri Singh^ 21 
Calc., 825). When an order has been made or setting aside a sale 
under section 173, Bengal Tenancy Act, no appeal can be preferred 
from such an order by the auction-purchaser, although an appeal might 
lie on behalf of the decree-holder or a co-judgment-dcbtor, and there is 
no real conflict between the cases of Raghu Singh v. Misri Sin^h^ (21 
Calc., 825) and Chand Mani v. Santo Mani^ (24 Calc., 707, i C. W. N., 
534), Mohirna Chandra Ncn^i v. jogendra Kumar Ghosh (3 C. W. N., 
xiv). See also Harahandhu Adh/hari v. Harish Chandra. Pe, (3 C. W. 
N., 184). An appeal will he on behalf of the judgment-debtor, and 
when the appellant’s case is that the purchase was made not by a third 
party but by .some of the judgment-debtors benamt in the name of the 
auction-purchaser, if that be proved, the case will come under sec. 244, 
C. P. C., and an appeal will lie (Sriram Chandra Singh v. Guru Das 
KundUy 3 C. W. N., civ). Where the auction-purchaser is a third person 
and not the decree-holder and where upon an application being made by 
the judgment-debtor under sec. 310A, C. P. C., to set aside the sale, it is 
not contested by the decree-holder, so that no question arises between 
♦the decree-holder and the judgment-debtor, the order of the fourt does 
not fall under s. 244, C. J’. C., and is consequently not appealable [Amir 
Rat V. Basdeo Singh, 5 C. L. J., 204). 


Second Appeal. — Where the auction-purchaser is a benamidtir for 
the judgment-debtor in an application to set aside a sale under sec. 173 
of the Tenancy Act and sec. 31 1, C. P. C, a second appeal lies to the 
High Court from the order made on the application, as the application 
is one under sec. 244 of the C. P. Code [Chand Mani Past v. Sanio 
Mani Past, 24 Calc., 707; i C. W. N., 534). The purchaser of the 
interests of a judgment-debtor is his representative for the purpose of 
execution proceedings (Ahshai Kumar Sur v. Bijai Chand, 29 Calc., 813). 

X * 

174. (1) Whore a tenure or holding is sold for an 

Application by ai*rear of rent due thereon, thon, at any 
ir^totet'aside ^ime within thir;^Jays from the date of 
sale, the judgment-debtor may apply to 
have the sale set aside, on lais depositing in Court, for 
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. so; 


payment to the decree-holder, the amount recoverable 
under the decree with costs, and, for payment to the 
purchaser, a sura equal to five 'per centum of the pur- 
chase-money. 

(2) If such deposit is made within the thirty days, 
the Court shall pass an order settingr 

XI V of 1882. ^ ^ 

aside the sale, and the provisions of 
section 315 of the Code of Civil Procedure shall 
apply in the ease of a sale so set aside : 


Provided that, if a judgment-debtor applies under 
section 311 of the Code of Civil Proced- 

XIV of 1882. , ., ,, , 

uro to set aside the sale ot his tenure or 
holding, he shall not be entitled to make an applica- 
tion under this section, [and if he applies under this 
section, he shall not be entitled to make an application 
under section 311 of the Code of Civil Procedure.] 


XIV of 1882. 


(3) Section 313 of the Code of Civil 
Procedure shall not apply to any 
under this Chapter. 


The words in brackets were added to the proviso to sub-section 2 by 
s. 55, Act I, B. C., 1907. 

This section does not confer a new right.— In /a^adanand 
Singh V. Amrita L'll Sarkar(22 Calc., 767), it was held by a Full Court 
that this section did not create a new right in a judgment-debtor, and is 
therefore applicable to proceedings in execution of a decree which had 
been passed before the Tenancy Act became law and that the provisions 
of sec. 310 A, C. P. C., are also applicable to such proceedings. See 
note to sec. 2 (4), pp. 

Meaning of ** decree*” in this section — The word “decree” 
in this section primarily refers to the decree of which execution is sought. 
But if in the meantime, that is, before the sale is actually held, the decree 
of the Court of first instance is modified in appeal in favour of the 
judgment-debtor, then, necessarily the “decree” must be the decree 
of the appellate Court {Bhikhi Singk v BkanuMakian, 3 C. W. N., 231). 
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Sale in execution of decree for road-cess. — The provisions 
of sec. 174 are applicable to a sale held in execution of a decree for 
road-cess {fCishori Mohan Rai v. Sarodamoni Dasi^ i C. W. N., 30). 

Sub-section (1).— Who may deposit decretal amount and 
apply to have the sale set aside.- The term “judgment-debtor” 
used in this sub-section has been interpreted strictly as referring to the 
judgment-debtor alone and as not including a transferee or assignee from 
a judgment-debtor v. Phudi Mandal, 15 Calc, 

482). But this decision is now of little practical importance, as it has 
been held in Janardan Ganf^uli v. Kali Krishna Thakur^ (23 Calc., 
393) that the provisions of sec. 310A of the Code of Civil Procedure 
are applicable to sales held in execution of rent decrees. The provisions 
of section 310A are new and were added to the Code of Civil Procedure 
by Act V of 1894. They allow “any person whose immoveable property 
has been sold in execution of a decree to apply to have the sale set 
aside on his depositing within 30 days of the sale the decretal amount 
and 5 p. c. of the purchase money. ” The terms of sec. 310A are, there- 
fore, much wider than those of sec. 174, and consecptently practically 
supersede them. I’lie decision in Janardan Gani^uli v. Kali Krishna 
Thakur was followed in Banshidhar IJaldar v, Kcdar Nath Mandal ( i 
C. W. N., 114). 

In an unreported case (Rule No. 269 of 1888, decided by Petheram, 
O. J., and Tottenham, J , on the 3oih April, 1888), it was held that a judg- 
ment-debtor can apply under this section for the setting aside of a sale, 
even when the sale has taken place in execution of a decree for arrears 
of rent obtained against him by a co-sharer landlord, in which case under 
the old law only the rights and interests of the judgment-debtor were 
sold, and not the tenure or holding itself. But in a later case, also 
unreported, Kailash Kamini Debi v. U?nar Mandal oi 

1892), it was decided, following the ruling in Beni Madhub Rai v. Jaod 
Alt Sarkar, 17 Calc., 390, vide, pp. 379, 396), to the effect that an attach- 
ment of a tenure or holding in execution of a decree obtained by a frac- 
tional co-sharer for arre.irs of the rent of his separate share is not an 
attachment under sec. 170 of this Act, that, when a tenure is sold in exe- 
cution of a decree obtained by one of several joint landlords for his share 
of the rent of the tenure, the tenant is not entitled to avail himself of the 
privilege conferred by this section and to ask that the sale may be set 
aside on his payment of the amount recoverable under the decree and 
costs and a sum equal to 5 p. c. upon the purchase-money. The question 
is, however, now of less importance than formerly, for it would seem 
that, if a tenant under such circumstances cannot apply under sec. 174 of 
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this Act, be can always do so under sec. 310A of the Code nf Civil 
Procedure and obtain the same relief as he would have obtained, if sec. 
174 had been applicable. A benamidar of a person whose property has 
been sold has a right to apply to have the sale set aside undeh" sec. 310^, 
.C. P. C. {Basi Poddarw. Ram Krishna Poddar^ 1 C. W. N., 135 ; Paresh 
Nath Singh v. Nobo Gopal Chattopadhy 5 C. W. N., 821 ; 29 Calc., 1). 
A purchaser who claims to be a purchaser of a tenure prior to attachment 
from a judgment-debtor whose interest in the tenure has been sold in 
execution of a decree for it^ own arrears of rent is entitled to apply under 
sec. 311 of the Code of Civil Procedure to set aside the sale 
Dasi V. Padmo Lochan MandaU 22 Calc., 802). A person who acquired 
an interest in a property before the judgment-debtor became liable can 
apply under sec. 3 10 A, C. P. C. {Hanshidhar Haidar v. Kedar Nath 
Mandal^ i C. W. N., 114), but not a purchaser at a private s.tle from 
the judgment-debtor after sale in execution (//ajjarl R im v. Badai Ram, 

I C. W. N., 279). A mortgagee, whether by a fimple mortgage or a 
mortgage by conditional sale of a tenure or holding sold in execution 
of arrears of rent due in respect of it, is a person “ whose immoveable 
property has been sold ” and can apply under sec. 3roA. {Paresh Nath 
Singh V. Nobo Gopal Chattohadhya, 5 C. W, N., 821 ; 29 Calc., i). So 
can an under-raiyat {Chandra Kumar Nath v. Kamini Kumar Ghosh, 

II C. W. N., 742), The purchaser of a share of an occupancy holding 

transferable by custom can apply under sec '^\oK,(^P>inodini Dasi v. Piari 
Mohan Haidar, 8 C. W. N., 55 ; Kintjo Bihar i Mandal v. Sambhu 
Chandra Rai, 8 C. W. N., 232). When a mokarari tenure is sold in 
execution of a decree for arrears of rent, a dar~inoka> aridar has a right 
to come in and make a deposit under s. 310 A, C. P. C., {Nanim Alandal 
V. Sourlndra Mohan Tagore, 32 Calc, 107). A person who holds a 

howla within an osat taluk, which has been sold free from incum- 

brances in execution of a decree for arrears has no right to apply under 
sec. 310A for setting aside the. sale. {Administrator General of Bengal 
V. Mahomed Khalil, 5 C. W. N., cxxxii). An under-raiyat cannot 
make a deposit and apply under sec. 310A, to have a sale of a holding 
set aside {Abid Mollah v. Diljan Mollah, 39 Calc., 459) 

Bat by the addition now made to sec. 170 by s. 54, Act I, B. C., 

of 1907, which renders inapplicable the provisions of sec. 3roA, C. P. C., 

to sales in execution of rent decrees, where Act I, B. C., of 1907 is in 
force, in Bengal, mo^t of these rulings are no longer good law. 
(See note, pp. 499 ‘ 500 - 

Amount deposited cannot be rateably distributed.— Sec. 
295, C. P. C., which provides for the rateable distribution of assets 
realised by sale or otherwise does not apply to a deposit made by a 
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judgment-dcBtor either under sec. 174 of the Tenancy Act or under sec. 
310A, C. P. C., {Bihari Lai Pal v. Gopal Lai 5/7, 1 C. VV. N., 695). 
The word! ** decree-holder ” mean that he is the 

person solet^ entitled to the money paid into Court {Roshan Lai v, Ram 
Lall Mallik^ 30 Calc., 262 ; 7 C. W. N., 341). 

Sub-section (2).— How and when deposit may be made 
and its effect. — The deposit under sec. 174 of the Tenancy Act must 
be of such a nature as to be at once payable to the parties, and a Court 
has no power under that section to set aside a sale unless the judgment- 
debtor has strictly complied with its provisions. A deposit made in the 
shape of Government promissory notes is not good The deposit should 
be made in the currency of \\\t. {Rahim Baksh Nando Lai 

Cossami\ 14 Calc., 321). A deposit under sec. 174 must be such as 

the decree-holder may draw out at once. A deposit not made pay- 

able to the decree-holder until a certain event has happened is not a 
good deposit {Shakoii v. Jotindro Mohan Ta^ore^ i C. W. N., 132) 
But in a subsequent case it was held that a deposit, with regard to which 
it was subsequently applied that it should be retained in Court pending 
the disposal of an application under sec. loS C. P. C., was a valid 

deposit {Hanuman Sinjrh v. Lachman Sahii^ 8 C. W. N , 355). The 

whole of the debt, the expense^, and the damages which the purchaser 
has sustained must be deposited in Court ; so that the Court may know 
of its own knowledge that the provisions of the section ha\e been 
complied with {Kabilaso Knar v. Raghu Nath Saran Singh^ 18 Calc., 
5t8i). If the Court be closed on or before the last day of the period 
limited, the judgment-debtor may pay the amount into Court on the 
first day the Court re-opens, notwithstanding the absence of any express 
provision to this effect {Sashl Bhushan Rudro v. Govind Chandra 
Rat\ 18 Calc., 231). See also "sec. 10, Act X of 1897. The words 
‘date of sale” in sec. 310A, C. P. C. mean the actual date of sale 
[Kesa Sahai Singh v. Giani Raiy 6 C. W. N., 776). If the amount 
payable has been calculated and settled by an oflicer of the Court and 
that amount has been paid into Court, an order setting aside the sale 
must be made as a matter of right, even though the amount is short by 
a small sum {Ugrah Lai v. Radha Prasad Singhy 18 Calc., <255). 
This was followed in Abdul Latif v. Jadab Chandra MitrOy (25 
Calc., 216) and V. Mohini Dasi^ (ii C. W. N., 116). The 

same rule applies to amounts deposited under the provisions of 
sec. 310A, C. P. C. {Mukbul Ahmed v. Bazal Sobhan Chaudhri 
25 Calc., 609). But in Chandi Charan Mandal v. Banka Bihari 
Laly (26 Calc., 449), it was luled by a Full Bench that where 
the judgment-debtor has not within thirty days from the date of sale 
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deposited in Court a sum equal to 5 p. c,, of the garcbase-money and 
the amount specified in the proclamation of sale, out has deposited in 
Court a sum calculated by some officer of the Court as the sum to be 
deposited in respect of such $ p c. and of the sum specffied in such 
proclamation of sale, and there is nothing to show that there was any 
mistake the Court by which the judgment-debtor was induced to 
deposit an insufficient amount, the sale ought not to be set aside. When 
a deposit has been duly made and an order setting aside the sale has 
been p issed, a further order under sec. 315 of the Code of Civil Procedure 
directing the return of the purchase-money to the purchaser should be 
given. This order under sec. 315 of the Civil Procedure Code may be 
enforced as a decree for money. 

Notice to purchaser. —An auction-purchaser is entitled to a notice 
before an order under sec. 310A for setting aside a sale is made 
{Jantirdan Gat^uli v. Kali Krishna Tkahuf\ 23 Calc., 396 ; Banshi- 
dhar Haidar'^. Kcdai Nath Mandat y 1 C. W. N , 114). But see Bhairab 
Pal V. Prem Chand Ghoshy (l C. W. N., clxi). 

Sub-section (2). Proviso. — Section 31 1 of the Code of Civil Pro- 
cedure allows an application to be made for the setting aside of a sale on 
the ground of material irregularity in publishing and conducting it by 
the decree-holder or any person whose immoveable property has been 
sold, provided the applicant proves that he has sustained substantial 
injury by reason of the irregularity, and this has been held to apply 
also to sales taking place in execution of rent decrees (Asisunnissa 
Khatun v. Gora Chand DaSy 7 Calc., 163). In Rajendro Nath Haidar 
V. Nil Ratan Mitmy (23 Calc., 958), it was ruled that when an applicant 
had made an application under sec. 3ioA, Act XI V of 1882, he could 
not immediately afterwards make an application under sec. 31 1 of the 
safhe Act, so as to carry on simultaneously applications under both 
sections. The provisions of sec. 310A are almost exactly the same as 
those of the proviso to sub-section (2) : so this ruling would seem also 
♦to preclude applications under sec. 174 of this Act and sec. 31 1, C.F. C., 
being carried on simultaneously. 

, This" has now been provided for by the addition to the proviso made 
by s.*55, Act I, B. C , of 1907, which meets the converse case to that 
already dealt with in the proviso. 

In the Notes on Clauses of the Bill of 1906, it was said : 

“ Under section 174, as at present framed, there is nothing to prevent a 
tenant from applyi|^ to have a sale set aside, by paying the decretal amount 
and subsequently claiming, under section SI I of the Code of Civil Procedure, 
that the sale was Invalid. It is clearly inequitablo that the tenant should. 
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be allowed to have recourfio to a double procedure in applying to have a sale 
set aside, and the proposed addition to section 174 will prevent this.” 

Sub-section ( 3 ).— Section 313 allows of applications to set aside 
sales on the ground of the persons whose property has been sold having 
no saleable interest therein. Sales of tenures or holdings cannot be set 
aside on this giound, as “ the rent is a first charge ” upon thein^(sec. 65), 
and they are liable to be sold for arrears of rent due in respect of them, 
no matter in whose hands they may be at the time of their sale. The 
persons in possession of the property, or whose properly has been sold, 
have their remedy in sec. 335 of the Code, or by means of a regular suit. 

No appeal lies.— An order under sec. 174 is not appealable, as it 
is not one under sec. 244, C. P. C. {Kishori Mohan Rai v. Saroda Mani 
Dasi^ I C. W. N., 30), and not being a ptoceeding for the execution of 
of a decree {Subh Narain Lai v, Gorak Prasad^ 3 C. W. N., 34.1). 
Neither is an order under sec. 310A appealable when it only decides 
a question between the auction-purchaser and judgment-debtor {Ransidhar 
Halda} V. Kedar Nath M unduly 1 C. W. N., 114). it is appealable when 
it decides a question between ilecree-holuer and judgment-debtor (Nrt/^a 
Nath Pal v. Rtvn Laksmi Dasya^ I C. W. N., 703 ; Phul Chand Rat v. 
Narsin^^h Misra^ 28 Calc , 73). When the auction-purchaser is a stranger, 
sec. 622 C. P. C., applies {Kedar Nath Sen v. Uma Charan^ 6 C. W. N., 
57 ). 

The purchaser of the interest of a judgment-debtor is his representa- 
tive for the purpose of execution proceedings {Akhai Kumar Sur v. 
Btjai Chand, 29 Calc., 813). * 

No charge on property for amount paid to set aside 
sale. — Where the plaintiffs and defendants were co-tenants of two jotes^ 
which were sold in execution of a decree for rent, and the plaintiffs paid 
the decretal amount and auction-purchaser’s fees, and had the sale set 
aside, it >vas held that the plaintiffs had not, besides their right to contri- 
bution personally, a right to a charge on the property so far as the 
share of their co-tenants was concerned for the amount paid by them ^ 
{Gopi Nath Baj^di v. Ishar Chandra Bagdi, 32 Calc., Soo). A mortgagee 
making a payment under sec. 310.A to save a mortgaged property from 
being sold in execution of a rent decree has an additional lien op the 
property for the sum so paid by him {Rakhohari Chattoraj v. Bipra 
Das De, 31 Calc., 975). 

How an order under this section can be set aside.— No suit 
is maintainable to set aside a sale under the provisions of this section 
(Kabilaso Ko^r v. Raghu Nath Saran Singh, 18 Calc., 481). The pro- 
piiety of an order refusing to set aside a sale can be ' called in question 
by an application under sec. 622 of the Civil Procedure Code (unreported 



8km. 17«, 176.] registration OF INCUMBRANCES. 


SI3 


case, Rule No. 269 of 1888, decided by Petheram, C. J., and Tottenham, 
J. on the 30th April, 1888 ; Rahim Baksk v. Nando Lai Gossa»n\ 14 Calc., 
321 ; and Jaggabandhu Patak v. Jadu Ghosh Alkushiy 15 Calc., 47. See 
also Debo Das v. Ram Charan Das^ 2 C. W. N., 477, and note “ No 
Appeal lies^' p. 404. 


175 . Notwithstanding anything contained in 


^ Regintration of 
certain iustru* 
ments creating 
incumbranoes. 

Ill of 1877. 


Part IV of the Indian Registration Act, 
1877, an instrument creating an incum- 
brance upon any tenure or holding which 
has been executed before the commence- 


ment of this Act, and is not required by section 17 
of the said Registration Act to be registered, shall 
be accepted for registration under that Act if it is 
presented for that purpose to the proper officer 
within one year from the commencement of this Act. 


Part IV of the Registration Act deals with “the time of presentation.” 
The date of the commencement of this Act is the ist November 1885. 
See note to sec. i (2), p. 4. 

176 . Every officer who has, whether before or 
after the passing of this Act, registered 

NotiBoation of . r b , , 

inoumbranoea to an instrument executed by a tenant of 
a tenure or holding and creating an 
incumbrance on the tenure or holding, shall, at the 
request of the tenant or of the person in whose favour 
the incumbrance is created, and on payment by him 
of such fee as the Local Government may fix in this 
behalf, notify the incumbrance to the landlord by 
causing a copy of the instrument to be served on him 
in the prescribed manner. 

Rules II, 12 and 13 of the rules framed by the Registration Depart- 
ment under this Act prescribe how applications under this section are 
to be dealt with. The process fees payable for notifying the incumbrance 
to the landlord are those fixed by rules i to 4 of Chap. VII of the 

33 
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Government rules under this Act, and the copy of the incumbrance 
should be served on the landlord in the manner prescribed by rule 3, 
Chap. I of the same rules. 

177. Nothing contained in this Chapter shall be 
deemed to enable, a person to create an 

Power to create , -i • i i 

incumbrances mcumbrance which he could not other- 

noi extended. • i /» n 

‘ Wise lawfully create. 
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CHAPTER XV. 

Contract and Custom. 

178 . (1) Nothing in any contract 
oiu^o^‘“of°"Aot" by between a landlord and a tenant 
agreement. made before or after the passing of 

this Act — 

(a) shall bar in perpetuity the acquisition of an 

occupancy-right in land, or 

(b) shall take away an occupancy-right in exist- 

ence at the date of the contract, or 

(c) shall entitle a landlord to eject a tenant other- 

wise than in accordance with the provisions 
of this Act, or 

(d) shall take away or limit the right of a tenant, 

as provided by this Act, to make improve- 
ments and claim compensation for them. 

(2) Nothing in any contract made between a land- 
lord and a tenant since the 15th day of July, 1880, and 
before the passing of this Act, shall prevent a raiyat 
from acquiring, in accordance with this Act, an occu- 
pancy-right in land. 

^3) Nothing in any contract made betweeft a land- 
lord and a tenaht after the passing of this Act shall — 

.■ (a) prevent a raiyat from acquiring, in accordance 
with this Act, an occupancy-right in land ; 

(6) take away or limit the right of an occupancy- 
raiyat to use land as provided by section 23 ; 
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(c) take away the right of a raiyat to surrender 

his holding in accordance with section 86 ; 

(d) take away the right of a raiyat to transfer or 

bequeath his holding in accordance with 

local usage ; , 

(e) take away the right of an occupancy-raiyat to 

sub-let subject to, and in accordance with, 
the provisions of this Act ; 

(/) take away the right of a raiyat to apply for a 
reduction of rent under section 38 or sec- 
tion 52 ; 

( 9 ) take away the right of a landlord or a tenant 
to apply for a commutation of rent under 

section 40 ; or 

(A) affect the provisions of section 67 relating to 
interest payable on arrears of rent ; 

Provided as follows : — 

(i) nothing in this section shall affect the terms or 

conditions of a lease granted bona Jida for 
the reclamation of waste land, except that, 
where, on or after the expiration of the term 
created by the lease, the lessee would, under 
Chapter V, be entitled to an occupancy- 
right in the land comprised in the lease, 
nothing in the lease shall prevent him from 
acquiring that right ; 

(ii) when a landlord has reclaimed waste land by 

his own servants or hired labourers, and 
subsequently lets the same or a part there- 
of to a raiyat, nothing in this Act shall 



Sbo. I 78 .j 


RESTRICtlONS ON CONtRACTS. 


SI7 


affect the terms of any contract whereby a 
raiyat is prevented from acquiring an occu- 
pancy-right in the land or part during a 
period of thirty years from the date on which 
^ the land or part is first let to a raiyat ; 

(iii) nothing in this section shall affect the terms 
or conditions of any contract for the 
temporary cultivation of [horticultural or] 
orchard land with agricultural crops. 

[Exjplanation . — The expression “horticultural land” 
as used in proviso {iii) means garden land in the occu- 
pation of a proprietor or permanent tenure-holder, 
which is used bond fide for the cultivation of flowers 
or vegetables, or both, grown for the personal use 
of such proprietor or permanent tenure-holder and 
his family, and not for profit or sale.] 

The words in brackets in proviso {tit) and the explanation have been 
inserted and added by s. 56, Act I, B. C , 1907. 

Sub-seotion ( 1 ). Clause (a)— Section 7 of Act X of 1859 and of 
Act VIII, B. C., of 1869 provides that nothings in sec. 6 of these Acts, (the 
section prescribing that raiyats cultivating or holding land for twelve years 
shall have a right of occupancy in such land), shall affect the terms of 
any written contract for the cultivation of land entered into between a 
land'holder and a raiyat, when it contains any express stipulation con- 
trary thereto. But these provisions have been wholly superseded by ^ 
sec. 178 of this Act {Bengal Indigo Co, v. Raghubar Das, 24 Calc., 272 ; 
L. R., 23 I. A., 158 ; I C. W. N , 83). An agreement made before the 
passgig of the Bengal Tenancy Act between a landlord and his tenant, 
which bars the acquisition of the right of occupancy during the lifetime 
of the tenant, does not come within the prohibitory terms of section 178 
(3), clause (a) of the Act, nor does it come within the terms of section 178 
(i) clause (a) of that Act, Where before the passing of the Bengal 
Tenancy Act a landlord entered into an agreement with his tenant and 
the defendant that the former would hold certain lands under him for 
her life and that after her death the landlord would take kAas possession 
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of them and that her heirs, that is, the defendant or her heirs, would 
never raise any objection or prefer any sort of claim to them : Heldy that 
it was a valid contract under section 7, Act VIII of 1869 (B. C.), that 
the tenant during her lifetime was not an occupancy raiyat and that 
the defendant, who claimed to be the heir of the tenant never having 
been recognized by the landlord as tenant, was a trespasser {Baul 
Chandra Chakravartti v. Nistarini Debi^ 33 Calc., 136 ; 10 C. W. N., 533). 

Sub-seotion (1). Clause (b). — In a suit commenced before the 
passing of the Tenancy Act and brought to eject certain defendants in 
accordance with the terms of a solehnamak^ or agreement, entered into 
between the plaintiff and the defendants, and in which the latter had 
agreed to hold a certain specified area for a term of five years, which 
term had expired, and in which the lower Courts found that as regards 
a certain portion of the land in question, the defendants had acquired 
occupancy rights before the alleged solehnamah was executed, it was held 
that the tenants could not get the benefit of sec. 178. The Court 
(Tottenham and Norris, JJ.), in this case said : — “We think that in this 
suit which commenced before the new Tenancy Act came into force, the 
tenant cannot get the benefit of sec. 178. We think that the point to be 
looked at was, what was the right of the tenant at the time the suit was 
brou>{ht. At the time the suit was brought there was nothing to prevent 
his contracting himself out of his rights.” {Maheshwar Prasad Narain 
Srn^h v. Sheobaran Mahto^ 14 Calc 621). But this case was decided 
before the Full Bench case of Deb Narain Datta v. Narendro Krishna 
(16 Calc., 267), and would seem not to be in accordance with the 
principles laid down in it ; for sub-section (1), clause [b\ of sec. 178 
does affect a substantive right, and from the words “any contract made 
between a landlord and a tenant before or after the passing of this Act, it 
would appear that It was expressly intended that this clause should have 
retrospective effect. See note to sec. 2, p. 12. 

Sub-section (1). Clause (o).— This clause “makes it clear that 
under the present rent law in all cases to which it applies there can no 
longer be any eviction on the ground of forfeiture incurred by denying 
the title of the landlord.” {Debirudin v. Abdur RahifHy 17 pale., 
196.) See note to sec. 89, p. 274. A stipulation in a lease to the effect that 
the lessee shall not purchase the jote rights of any tenant, and that, if ho 
does so, the purchase shall be null a id void, and that on expiry of the 
term of the lease, the lessor shall be entitled to khas possession is valid and 
in no way contrary to public policy ( Watson 6 !r*Co. v. Rant Chandra 
Datta^ I C. W. N., 174). In a case in which it was sought to eject a 
tenant from certain homestead land held as part of a raiyati holjling 
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under a lease which contained a stipulation that the tenant would quit 
whenever the landlord called upon him to do so, it was ruled that sec. 44 
cl. (^f only applies when the lease is granted for a fixed term, and that 
under sec. 178, sub-section i cl. (^), the stipulation in the lease could not 
be enforced {Nando Kumar Guha v. Kail Kumudin ffaji, 3 C. W. N., 
xlvii). * 

Sub-seotion (2).“The 15th July, 1880, mentioned in this sub- 
section, is the date of the publication by the Government of Bengal of 
the Rent Law Commissioner’s Report and Draft Bill. The date of the 
passing of the Act is the 14th March, 1885. 

Sab-section (3). Clause (d). — A transfer of a tenure made in 
terms of the provisions of this Act is not binding on the landlord if there 
be a contract between the landlord and the tenant that the transfer shall 
not be valid and binding until security to the satisfaction of the landlord 
has been furnished by the transferee, and such security has not been 
furnished. Sec. 178 does not deal with this matter [Dhiabandhu Rat v. 
W. C. Bonerjee^ 19 Calc., 774). 

Sub-section (3). Clause (h).— A tenant before the passing of the 
Tenancy Act executed a kabulyai agreeing to pay interest on arrears 
at a higher rate than 12 p. c., p, a. In execution of a decree for arrears, 
his holding was put up to sale and purchased by the defendant. The 
landlord then sued the purchaser for arrears and interest at the rate 
stipulated for in his predecessor’s kabulyat. It was held that the plaintiff 
was not entitled to a higher rate of interest than that allowed by sec. 67 
of the Act, as the stipulation to pay a higher rate, though it might have 
been binding on the former tenant so long as he held the land, was not 
an ordinary incident of the holding and did not attach to the land so as 
to bind the defendant who purchased the holding at the sale (Alim v. 
Sotish Chandra Chaiurdhuriny 24 Calc., 37). This clause is appli- 
cable to contracts entered into afier the passing of the Act, j4th 
March 1885, and parties cannot contract themselves out of the provisions 
in s. 67 which limits interest to simple interest at 12 p. c., p. a. by the 
device of making the rent payable otherwise than quarterly. Such a con- 
traefis not enforceable in so far as it may provide for payment of interest 
at a rate higher than 12 p. c. (Narendra Kumar Ghosh v. Gora Chand^ 
^3 Calc., 683). See note to sec. 67, p. 221. 

Proviso (iii). Horticultural.— In the Notes on Clauses of the Bill 
of 1906 it was said : 

“It seems reasonable that proviso (iii) to section 178 should be extend- 
ed <6 horticultural land, temporarily let out for the cultivation of ordinary 
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crops. If a tenant is given a temporary lease of such lands, he should 
not be allowed to retafn them after the expiry of the lease, on the plita 
that occupancy rights have accrued.” 

^ This necessitated a definition of the meaning* of “horticultural,” 
which has been given ip the “ Explanation^^ 

Contracts for payment of rent.— A contemporaneous oral 
agreement cannot be proved to shew that the rent is less than what is 
stated in the registered kahulyat {Radha Raman Chaudhuri v. Bhawani 
Prasad Bhuimik, 6 C. W. N., 6o). Where one of several joint tenants 
executed a kahulyat for the entire tenure and it was found that the other 
tenants did not acquiesce in, and were not bound by it, held that the 
tenant executing the kahulyat was not liable for the whole rent or for 
more than his share of it (^Ram Taran Chaiturji v. Asmatullahy 6 
C. W. N., III). 

179 - Nothing in this A.ct shall be deemed to 
Permanent prevent a proprietor or a holder of a 
leases. permanent tenure in a permanent- 

ly-settled area from granting a permanent mukarrari 
lease on any terms agreed on between him and his 
tenant. 

Proprietors have power by sec. 2, Reg. V of 1812 and sec. 2, Reg. 
XVII I of 18 12 to grant leases for any period, even to perpetuity, and at 
any rent which they may deem most conducive to their interests. This 
power is now extended to permanent tenure-holders, but not to other 
classes of tenants. 

This section controls see. 67 .— This section controls sec. 67 ; 
so that a lease of a dar-patni taluk^ created on the 13th February, 1886, 
i. er., after the Tenancy Act had come into operation, by the terms of 
which the defendant was bound to pay rent in monthly instalments, and, 
if not so paid, to pay interest at the rate of i p. c., per mensem^ is not 
affected by the provisions of sec. 67 read with those of sec. 178 (3J (A), 
being a permanent lease granted by a permanent tenure-holder in a per^ 
manently settled area {Atulya Charan Basu v. Tulsi Das Sarkar, 

2 C. W. N., 543). But the contrary was laid down in ^astmia Kumar 
Rat Chaudhuri v. Promotha Nath Bkarttacharjea^ (26 Calc., 130 ; 

3 C. W. N., 36), in which it was held “ that a contract by a tenant holding 
under a permanent htukarari lease to pay interest on the arrears of 
rent at a higher rate than 12 per cent, per annum is not enforceab^in 
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law.” The conflict between these two rulings was referred to a Eull 
Bench by which it w\s settled that sec. 179 does control sec 67, and that 
the latter of the two cases referred to above was wrongly decided 
(^Matangini Debt v. Makrura Bibi^ 5 C. W N., 438 ; 79 Calc., 674 ; 
Afimunnissa ChaudkUrani v. Skama Charan Raji^ 32 Calc., 749 ; 9 
C. W. N., 466 ; I C. L. J. 176). An auction-piA’chaser of a dav-paini 
tenure is bound by a stipulation contained in the dar-patni lease as 
to the payment of interest on the arrears of rent, such a stipulation, 
where there is nothing unusual in it, being part of the ordinary incidents 
oi 2LX.tXi\xx^ {Raj Narain Mitra Panna Ckand Singh^ 30 Calc, 213). 
See note, p. 224. 

This section controls sec. 74. — In a suit for arrears of ckauki- 
dari tax payable by a paUiidar under the paini settlement, the defence 
was that it was an abwab or illegal cess, and therefore, could not be 
recovered in consequence of the provisions of sec. 74 of the Act. It was 
held that it was not an abivab^ and, therefore, that it was unnecessary to 
consider the effect of sec. 179 of this Act. It was^ however, said that 
“ there is no doubt some repugnancy between this section and sec. 74 of 
the Act, but whether, following the principle enunciated by the Lord 
Justice James in Ebbs v. BoulnoiSy (ro Ch., App., 479 (484)), we regard 
the latter, which is a special provision, as a qualification of the former, 
which is a general one, or adopting the rules stated by Keating, J., in 
Wood V. Riley (L. R., 3 C. P., 26 (27) ) that of two repugnant clauses in 
a statute the last must prevail, give effect to the latter, there seems 
to be good reason for thinking that sec. 179 is not controlled by 
sec. 74 ” {Ahsanullah Khan v. Tirlhabashini, 22 Calc., 680). This was 
followed in Krishna Chandra Sen v. Stishila Sundari^ 26 Calc., 
6it } 3 C. W. N., 608, in which it was decided that a stipulation for the 
payment of an abwab in a permanent mukarari lease is valid and sec. 74 
does not control sec. 179. Where a permanent tenancy was created by a 
lease dated i860, /. before the passing of this Act, the provisions of s. 
179 will not apply and the landlord cannot recover any abwab from the 
tenant (Apurna Charan Ghosh v. Karam Ali, 4 C. L. J., 527). See note, 
p. 246. 

utbandi, ohur 180. (1) Notwithstanding any- 

tond«. '^**"^* thing in this Act, a raiyat — 

(a) who, in any part of the country where the 
custom of utbandi prevails, holds land ordi- 
narily let under that custopi and for the 
time being let under that custom, or, 
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(b) who holds land of the kind known as chur or 
diara, 

shall not acquire a right of occupancy — 

in case (a), in land ordinarily held under the 
custom of utbandi and for the time being 
held under that custom, or 
in case (b), in the chur or diara land, 

until he has held the land in question for twelve 
continuous years ; and, until he acquires a right of 
occupancy in the land, he shall be liable to pay such 
rent for his holding as may be agreed on between him 
and his landlord. 

(2) Chapter VI shall not apply to raiyats holding 
land under the custom of utbandi in respect of land 
held by them under that custom. 

(3) The Collector may, on the application of either 
the landlord or the tenant or on a refeTence from the 
Civil Court, declare that any land has ceased to be 
chur or diara land within the meaning of this section, 
and thereupon all the provisions of this Act shall 
apply to the land. 

Utbandi tenancies. — An utbandi tenancy is a tenancy from year 
to year, sometimes from season to season, the rent being regulated, 
not as in the case of halhasili by a lump payment in money for the 
land cultivated, but by the appraisement of the crop on the ground, 
and according to its character. So far it resembles the tenancy by 
crop appraisement of the bhaoli system ; but there is between* them 
this marked difference that, while in the latter the land does not change 
hands from year to year, in the former it may. (See Selections from 
papers relating to the Bengal Tenancy Act, 1885, P- The term 

utbandi is said to be due to the fact that under this system of tenancy 
the land at the end of the season or of the period of the lease may 
lie fallow on account of the exhaustion of its strength or because no 
one has come forward to take it. The system prevails in the districts of 



Stic, 180.3 


UTBANDI TENANCIES. 


i^3 


24-Parganas, Nuddea, Jessore, Khulna, Murshidabad and also Pubna. 
(See letter from the Commissioner of the Presidency division, 24 R L., 
dated 17th Sept, 1884, printed at p. 183 of the Bengal Government’s 
report on the Bengal Tenancy Bill, 1884, Vol. II). The cases in which 
this system of tenancy has been noticed are as follows. In Kenny v. 
Ishar Chandra Poddar^ (W. R., Sp. No., 1864, Act X, 9), it is pointed 
out that the ufbandi system prevails in the district of Nuddea and the 
uibandt TaSyatxs noiA continuing tenant, but cultivates only a piece 
of land in one year, and another, the next. In Mirsxn Biswas v. Hills 
(3 W. R., Act X, 159), it is said : — “There exists in the district of 
Kishnagar a custom, under which tenants can cultivate land, which is 
not directly let out to other tenants, but remains khas khamar on 
payment of certain high rates of rent. In the case of such tenants, 
there exists an implied agreement between the parties, that such rent 
shall be paid ; and the amount of land so cultivated and the rent to be paid 
for it are ascertained each vear by actual measurement. The lands in 
question are called utbandi lands, and the rates are calculated at what 
are called utbandi rates.” Again, in Dwarka Nath Misra v Nabo 
Sardar^ (14 W. R., 193), Jackson, J., observed— “Some little confusion 
appears to me to have been introduced into the case by the use of the 
term utbandi. So far as my experience and knowledge of the matter 
go, an utbandi tenure is one by which a raiyat holds a certain area of 
land (which I believe is usually defined), but fi)r which he pays rent 
according to the quantity of that land which year by year he cultivates. 
The rent will, therefore, vary according to the actual cultivated area ; 
but I am not aware that there is any authority for saying that a landlord 
is at liberty to vary at his pleasure the rate at which a tenant holding 
an utbandi tenure pays for the land which he cultivates, due notice 
being served on him under sec. 13, Act X of 1859,” 

In the case of Premanand Ghosh v. Surendra Nath Rai^ (20 W. R., 
329) the jote in question was a nuksan jote, which was said to be very 
much the same as utbandi and it was ruled that occupancy rights could 
be acquired in such jotes^ if held for twelve years, although the tenant 
under the custom of the locality only paid rent for the years when he 
could cultivate the land. But in Beni Afadhab Chakravartii v. Bhuban 
Mohan Bis^t/as, (17 CaXc.j was decided that under sec. r8o of 

this Act a right of occupancy cannot be gained in a piece of land held 
on the utbandi system, if the possession of the land has not been contin- 
uous, though it may have commenced more than twelve years pre- 
viously. In this case it was remarked Section 180 of the Bengal 
Tenancy Act prohibits the acquisition of an occupancy right in land 
ordinarily let under the custom of utbandi until that particular land haa 
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been held for twelve year.s continuously. In this respect uthandi \%XiA is 
dealt with in the Act differently from ordinary rayati land in which by 
sec. 2r a settled raiyat h is a right of occupancy, no matter how short a 
time he has held it. Now, it is necessary to enquire what this utbandi 
system really is ; for there seems to have been som^s difference of opinion 
regarding it and perhaps in fact the incidents of that system do vary in 
different places. .Sever.il Judges who have sat in this Court have stated 
their own opinions on this subject, and their opinions have not been 
quite uniform. Perhaps our s.ifest guide in the matter is what is to be 
found in special reports made by Revenue Officers, and in the descrip- 
tions given in the Statistical Account of Bengal compiled by Sir W. W. 
Hunter from information carefully collected through local officers in the 
districts where the system exists. When the present Bengal Tenancy 
Act was under consideration by the Select (Committee of the Legislative 
Council, a memorandum by Mr. Cotton, then a Secretary to the Board 
of Revenue, was submitted by the Government of Bengal for the inform- 
ation of the Select Committee. Mr. Cotton here reports upon the 
utbandi system and transcribes the passages describing it in the Statistical 
Account of Bengal in the districts of Nuddea, Jessore, Moorshedabad 
and Pabna ; and be sums up the results. We quote the passage in the 
Statistical Report relating to the utbandi system in Nuddea : — ‘ Utbandi 
is applied to land held for a year, or rather for a season only. The 
general custom is for the husbandman to get verbal permission to culti- 
vate a certain amount of land in a particular place at a rate agreed upon. 
When the crop is on the ground the land is measured and the rent is 
assessed on it* Mr. Cotton says, too, that the utbandi raiyat^ abandons 
altogether (/. /*., has no right to cU»m again) any land, except such as he 
has under cultivation in any given year. The samindar may let in 
juma to somW one any land which the utbandi raiyat has not got under 
cultivation in any year. Again, in September, 1884, the Commissioner 
of the Presidency division submitted to Government an analysis of the 
reports of his district-officers regarding utbandi tenures. The Collector 
of Nuddea stated that cultivators who take such lands are not obliged 
to cultivate them a second year ; but as a rule they can keep them for 
certain for three years, if they elect to do so. Generally, the lands 
under this system are cultivated from one to five years, and then left 
fallow for the same period. The cultivators acquire no right of occu- 
pancy, nor do they desire to do s^. These descriptions of utbandi 
seem to refer rather to particular areas taken for cultivation for limited 
periods and then given up, than to holdings of which parts are culti- 
vated and other parts lie fallow, while the rent for the whole is assessed 
year by year with reference to the quantity within the holding under 





Sbq. 18 L] 


CHUR AND DIARA LANDS. 


S2S 


cultivation in that^year. A holding of the latter description hardly seems 
to answer to the general conception of ut6andi\ Q.\though the rent may 
be ari;ived at each year by ascertaining what area has been cultivated. 
It is not clear to which description the four bighas of the present suit 
belong, whether they are part of a larger holding once settled with the 
plaintiff, or whether they form a separate holding which he has from 
time to time cultivated on the utbandi system during a period which has 
covered more than twelve years. If it is the former case, his right of occu- 
pancy would seem to be complete, but if it is the latter case, we are not 
prepared to hold that cultivation at various times and under separate 
agreements on each occasion, such periods not being continuous, 
although of the same piece of land, would confer the right upon the 
ground that the first of such periods commenced more than twelve years 
before ^he alleged dispossession.” ^ 

No notice of abandonment need be given.— No notice is re- 
quired to be given by the tenant to the landlord in abandoning ^xi^utbandi 
tenure, as it is a settlement for a year only (Amrita Lai Mukhurji v. 
Giridhar Ghosk^ 5 C. L. J., 398 ; 11 C. W. N., 581). 

Chur or diara land. -The expression chur or dearah land has 
not been defined in the Act, but chur^ (or properly char) means a sand- 
banjc formed in a river, or which has accreted to its bank ; while dearah 
(properly diara) means an island formed in the bed of a river. (See 
Wilson’s Glossary), The presumption, which is created by section 20, 
clause (7) of the Act is applicable cannot be applied to land to which 
section 180 of that Act. In dearah or land the person who alleges 
that he has been for twelve continuous years in possession, must prove 
that allegation. Held^ further, that section 4 of Regulation XI of 1825, 
cannot apply. The tenants being held to be annual tenants and there 
being no pre-existing right to the land in the tenants to which any right 
to the later accretion can be said to be annexed. (Beni Prasad Koeri 
V, Chaturi Tewari, 33 Calc., 444). 


181 . 


Nothing in this Act shall affect any incident 
to of a ghatwali or other service tenure, or, 


servioe tenures. 


in particular, shall confer a right to 


transfer or bequeath a service-tenure which, before 
the passing of this Act, was not capable of being 


transferred or bequeathed. 

* 

Qhatwali texL\xreB,~^G^ttaaii tenures may be divided into two 
classes, viz., (i) tenures granted for a species of military service to be 
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rendered by guarding the or passes on the western frontier of 

Bengal, and (2) tenures granted on condition of rendering Police service.. 
In their judgment in the case of Manoranjan Singh v. Lilammd Sdngh^ 
(3 W. R. 84), which related to a ghatwali tenure, Trevor and 

Campbell, JJ., observed that there appears to be “a considerable variety 
in the tenures known under the general name oighatwali in different parts 
of the country. They all agree in this that they are grants of land 
situated on the edge of the hilly country and held on condition of 
guarding the ghats or passes. Generally, there seems to be a small 
quit-rent payable to the zamindar in addition to the service rendered, 
and with the view of marking the subordination of the tenure. But in 
some zamindaries and patnies these tenures are of a major, in others, 
of a minor, character. Sometimes, the tenure of the great zamindar 
himself seems to have been originally of this character. More fre- 
quently large tenures consisting of several whole villages are held under 
the zamindar. In other places, e. g.^ in Bishenpore, as explained by 
Harrington (Analysis, Vol. Ill, p. 510), the sardar and sxx^wqy ghatwals 
have small and specific portions of land in different villages assigned 
for their maintenance. These last, says Harrington, are analogous to 
the chakaran assignments of land to village watchmen in other districts. 
But he goes on to explain that the gkaiwali tenure differed essentially 
from the common chakaran in two respects : — First — that the land is 
not liable to resumption at the discretion of the landholder, nor the 
assessment to be raised beyond the established rule ; and secondly that 
although the grant is not expressly hereditary, and the ghahval be 
removeable for misconduct, it is the general usage on the death of a 
faithful gkatwal to appoint his son, if competent, or some other fit 
person in his family, to succeed to the office.” In the case of Lilanand 
Singh v. Manoranjan Singh (3 Calc, 251), Garth, C. J., re- 
marked that “these tenures were created by the Mahomedan Govern- 
ment in early times as a means of providing a police and military force 
to watch and guard the mountain passes from the invasions of the 
lawless tribes who inhabited the hill districts. Large grants of land 
were made in those days by the Government, often to persons of high 
rank, at a low rent or at no rent at all, upon condition that they should 
provide and maintain a sufficient military force, to protect the inhabitants 
of the plains from these lawless incursions ; and the grantees on their 
part sub-divided and re-granted the lands to other tenants (much in the 
same way as military tenures were created in England in the feudal 
age), each of whom, besides paying generally a small rent, held their 
lands in consideration of these military services, and provided (each 
according to the ^extent of his holding) a specified number of armed 
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men to fulfil the requirements 6f the Government.” Gkatwali tenures 
originated in Tappah Sarath or Sewratb, Dcogarh, which was formerly 
part of the Birbhum District, but which has now been incorporated 
with the Sonthal Parganas District. The Birbhum gkatwali tenures, have 
formed the subject of legislation (Reg. XXIX of 1814 and Act V of 
1859). Gfiatwali tenures are also to be found in the districts of Bankura, 
Bhagalpore, Monghyr, Manbhum, Purneah and Patna. The following 
rulings relating to such tenures are arranged according to the districts 
to which the disputed tenures belonged. 

Birbhum ghatwali tenures.— The of Birbhum are pos- 

sessed of estates of inheritance without the power of alienation, and this 
estate cannot be void so long as they perform all the obligations of service 
and payment of rent incident to their tenures. A perpetual sub-lease 
granted bona fide by Vighatwal will be good not only during the tenancy 
of the grantee but after his decease during the tenancy of his heirs 
{Deputy Commissioner of Birbhum v. Rango Lai Deo^ W. R., F. B., No,. 
34 J Jogendta Nath Singh v. Kalt Charan Rai^ 9 C. W. N., 663.) But a 
different rule on this latter point was laid down in subsequent cases {Grant 
V. Bangshi Deo^ 15 W. R., 38 : 6 B. L. R., 652 ; Jogeshwar Sarkar v. 
Nimai Karmakar^ i B L. R , s. n., vii ; and Narain Mallik v Badi Rai^ 
29 Calc., 227 ; 6 C. W. N , 94), in which it was ruled that a ghatwal is 
not competent to grant a lease in perpetuity and his successors are iJot 
bound to recognize any such incumbrance. Succession to the Birbhum 
ghatwali tenures is regulated by no kulachar or family custom nor by the 
Mitakshara law, but solely by the nature of the tenure, which descends 
undivided to the party who succeeds to and holds the tenure ghatwal 
and who may be a female {Kastura Kumari v. Manohar Deo^ W, R., Sp. 
No., 1864, 39). It would be inconsistent with the true character of these 
tenures to hold that the legislature intended that they should devolve on 
issue of the body only, and not on heirs generally according to the law 
which may govern such succession. The word “descendants,” therefore 
in sec. 2. Reg. XXIX of 1814, is not to be construed in its restricted 
meaning but includes the widow of a deceased ghatwal^ who may, there- 
fore, be one of the heirs. With reference to the peculiar character of 
tenures described in Reg. XXIX of 1814, it would seem that 
they wtre intended to be the exclusive property of the ghatwal for the 
time being, and not joint family property (Chatradkari Singh v, 
Saraswati Kumari^ 22 Calc., 156). Long continued possession at a 
uniform rent may lead to the inference of a fixed and permanent ghatwali 
tenure {Ram Ranjan Chakravartti v. Ram Narain Singh^ 22 Calc., 533 ; 
L. R., 22 1, A., 60). Long possession (presumably from the decennial 
settlement) and gradual cultivation by a ghatwal on payment of a quit 
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rent (and not merely possession withodt cultivation) are evidence of an 
implied grant, which protects the ghUwal from enhantjement or 
assessment on the land so cultivated (Erskine v. Manik SingH^t W. R., 
lo). When it is admitted that a ghaiwxVs estate dates from a titrie 
anterior to the decennial settlement and before the creation of the 
zamindari, the tenure is protected from any fresh assessment {Erskine v. 
Government^ 8 W. R., 232). As long aa such a tenure exists, the 
presumption under sec. 50 can arise {Gauri Kant v. Ram Gopal 
2 C. L. J , 379), Ghaiwali tenures are not liable to sale or attach- 
ment in execution of decrees. Tne surplus proceeds of such a tenure 
collected during the life-lime of the judgment-debtor are liable to be 
taken in execution as being personal property, but not profits 
accumulated after the judgment-debtor’s death {Kastura Kumari v. Binod 
Ram Sen^ 4 W. R., Misc., 5)(i) The rents of a ghatwali tenure are not 
liable for the debts of the former deceased holder of the tenure {Binod 
Ram Sen v. Deputy Commissioner of the Sontkal ParganaSy 6 W.R., 129 ; 
S. C., 7 W. R., 178). The same rule has been held to apply in the case 
of the tenures to the south of Birbhum, which are not the 

subject of express legislation {Rakra Nath Singh v. Nilmoni Singy 5 
Calc., 389 ; 4 C. L. R , 583 ; S. C., 9 Calc., 187 ; L. R., 9 I. A., 104). A 
shikmi ghatwaU tenure held under the ghatu/al is also npt liable 

to sold in execution, nor are its proceeds liable to attrehinent for 
satisfaction of the debt due from its holder {Bali f)obey v. Ganei DeOy 9 
Calc., 388). When a ghatwal becomes a defaulter, it is in the power of 
the authorities under Reg XXIX of 1814 to transfer his tenure, and that 
power is not put an end to by the money being offered before the tenure 
is actually made over to another person {Chitro Narain Singh v. Assistant 
Commissioner y Sonthal ParganaSy 14 W. R., 203). Where a per- 
manent tenure has been granted by a ghatwaly if the successor of such 
ghaiwaly being one of ghativah to whom Reg. XXIX of 1814 applies, 
wishes to resume that tenure, he must bring his suit within twelve years 
after succeeding to the ghatwali estate. The possession of the tenant 
is adverse to him from the time of the decease of his immediate pre- 
* decessor {Madho Kuari v. Ram Chandra Singhy 9 Calc., 41 f ). Occupancy 
rights cannot be acquired in ghatwali lands {Upendra Nath Hazra v. 
Ram Nath Chaudhri, 33 Calc., 630 ; Mohesh Manjhi v. Pran Krishna 
Mandaly i C. L. J., 138). 

Ohota Nagpur ghatwali tenures.— As between two mal raiyats 
with whom a settlement has been made under Reg. Ill of 1877, there 
may he a partition of the waste and jungle land, but it cannot be binding 
_ — — — ■„ - 

(1) Cf. Tko v, Bitksidhar, 23 Calo., 878, which, however, relate! to a Kharakpore 

jlfhatwali. 
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on the superior Jandlord, the i^katwal^ and will only subsist during the 
currency of the settlement {Doman Pandi v. Panchu Kol^ 5 C. W. N., 
i8s). 

EZharakpore ghatwali tenures.— Kharakpot e ghatwali tenures 
are to be met with in the districts of Bhagalpore and Monghyr. One of 
the earliest cases which has reference to such tenures is that of Lilanand 
Singh V, Government of Peffgal, (6 Moo., I. A., loi ; 4 W. R., P. C., 
77)1 in which their Lordships of the Privy Council decided that the 
Khurakpore ghatwali tenures are perpetual and hereditary grants of land, 
which cannot be resumed by*Governmcnt. In Manoranjan Singh v. 
Ltlanand Singh, (3 W. R., 84 ; 5 W. R., 101 ; 13 H. L. R., 124), the 
satiilndar having come to an arrangement with Government under which 
the Government dispensed with thfe services in consideration of an 
annual sum to be paid in lieu of these services, the zamindar sued to 
resume the ghatwali lands on the ground that the services on which 
they were held were no longer required. It was decided, however, that 
the lands could not be resumed and that the ghatwals had permanent 
hereditary tenures at a fixed jama and could not be evicted except for 
misconduct. See also Manoranjan Singh v. Lilanand Singh, (2 B. L, R., 
125 note ; 13 B. L. R., 124), and Kuldip Narain Singh v. Government, 
(B. L. R., Sup. Vol., F. B., 559 ; 6 W. R., 199 : ii B. L. R., P. C., 7 * ; 
14 Moo. I. A., 247). But in Lilanand Singh v. Sat wan Singh, (5 W.'R., 
292), it was held on a conside ration of the terms of the lease under which 

ghafwal held the lands that the zamindar could resume them, when 
the services were no longer required. See aHo Lilanand Singh 

V. Nasib Singh, (6 W. R., 80) ; Mahbub Hossain v Patasu Kumari, (10 

W. R., 179 ; X B. L. R., A, C., 120). K ghahvali estate is not necessarily 

held by males to the exclusion of females {Durga Prasad Singh v, 
Durga Kuari, 20 W. R., 154). The lands of the ghatwals of Kharakpore 
are not capable of alienation by private sale or otherwise, and are not 
liable to sale in execution of decrees, except with the consent of the 
zamindar and his approval of the purchaser as a substitute for the out- 
going v, Durgabati, W. R., Sp. No., 1 864, 249 ; 

Guman Singh v. Grant, ii W. R., 292) After deduction of all necessary 
outgoings from the total rents due Xoaghatwal, the residue, being his own 
personal property, may be attached in execution of a personal decree 
against him {Rajkeskwar Deo v. Bansidhar, 23 Calc., 873). The income 
of a ghatwali prop^tiy \s aoi \tst\{ a ghatwali property and is liable to 
be sold {Suraj Malv. Kristo Prasad Singh, 10 C. W. N., cclx). Future 
rents and profits that may become due to a ghatwal be attached 

^ in>icxecution of a decree against him {Udai Kumari v. Hafi Ram Shaka, 
28 Calc., 483). In Anando Rai v. Kali Prasad Singh, 10 Ca\c , (>77 

34 • , 
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S. C,, 15 Calc., 471), it was held (i) that ^ ghatwali tenure in Kharakpore 
is transferable, if the namindar assents and accepts the transfer, which 
assent and acceptance may be presumed from the fact of the zamindar 
having made no objections to a transfer for a period of over twelve years, 
and (2) that in dealing with a (^hatwali tenure the Court must have 
regard to the nature of the tenure itself, and to the rules of law laid down 
in regard to such tenures, and not to any particular school of law or the 
customs of any particular family, and that ^ i^hatwali^ being created for a 
specific purpose, has its own particular incidents and cannot be subject to 
any system of law aiVecting only a particular class or family. In this case 
it was pointed out that there is this differenre between the ghatwah of 
Birbhum and those of Kharakpore that the former are appointed by 
Government, and the latter by the Zamindar. In a suit by the zamindar 
to enhance the rent it was decided that as long as the are 

able and willing to perform the services, the zamindar has no right to 
enforce the payment of an enhanced rent on the ground that their 
services are no longer lequjrcd {Lilanand Sinj^k v. Manranjan Singh^ 
3 Calc., 251). Any presumption there may be against the right of a 
s;hai%ual to grant mukarari Ic.ases c.mnot hold good against such leases 
when granted in good faith for the clearance of jungle {Dwvies v. Debi 
Mahian^ 18 W. R., 377). 

Manbhum ghatwali tenure,!?. -A suit for khas possession by 
Government will not lie in respet't ghaiwali lands admittedly included 
in a decennially settled estate, though Government may have a right 
to claim service from ghativals^ and may compel the nomination of 
ghatwals to perform such services {Gadadhur Ihinurji v. Government^ 
6 W. R., 326) ; bat a suit will lie to assess Linds occupied by ghat- 
wals in excess of the area recorded in their isnifuivisi {/ago Jiwan Lai 
V. Ra^hu Nath Kopat^ 6 W. R., 197). A suit against a jagirdar on 
account of arrears unpaid by his predecessor must fail, unless he is sued 
as the legal representative of the late jagirdar^ in which case he may 
be liable to satisfy the arrears out of any assets, other than the jag'tr 
ji which may have come into his hands {Nilmani Singh v. Madhab Singh^ 
I B. L. R., A. C., 195). A right to re-inslate a ghatwal in possession 
of lands cannot exist in the Government, or in any.person or body^ what- 
soever {Anand Kumari v. Government^ ii W. R., 180.) 

Purneah ghatwali tenure.— In a suit in which the plaintiff, an 
auction-purchaser at a sale for arrears of revenue, sued to resume the 
lands of a jagif', which had been held rent-free by the defendants for 
nearly a century, it appeared that the lands had been granted by ftie 
Government before the Permanent Settlement, as a hereditary jagir 
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tenure, in consideration of services which the ja^rdars rendered to 
Government in repressing the incursions of wild elephants upon the 
cultivated lands of the zamindari. It was held that, notwithstanding 
that the lands were the subject of assessment when the zamindari was 
permanently settled by Government with the zamindar^ the plaintiff had 
no right to assess the lands, and that the settlement between the Govern- 
ment and the zaniindar could not affect the rights of the jagirdars^ 
whose rights were derived not from the zamzndar but from the supreme 
authority in the State. It was further decided that the lands held on 
this tenure, even if chdkaran^ differed from the ordinary chakaran lands 
contemplated by sec. Reg. VIII of 1793, and that the jagirdars were 
bound, if occasion required it, to protect the pargana from the incursions 
of wild elephants and might forfeit the tenure if they wilfully failed in 
the performance of that duty, but were not liable to have their lands 
resumed, because there was no longer any occasion for the peiformance 
of the particular service {Forbes v. Mir Mahomed Taki\ 14 W. R., P. C., 
28 ; 5 B. L. R., 529 ; 13 Moo. I. A., 438). ^ 

Patna ghatwali tenure.— -A Commissioner of Revenue is not 
warranted by law on the demise of a ghalival to consider the eligibility 
of rival claimants to the tenure (a perpetual and descendible one) and 
to reject the claims of the natural heir on considerations purely moral 
(Lai Dhari Rai v. Brajo Lai Singh^ 10 W. R., 401). 

Police ghatwali tenures - The Civil Courts cannot interfere to 
re-instate ^ ghaitval^ who has been dismissed by the Police authorities 
in the land which he formerly held as ghalival. The right to possess 
the lands depends on the tenure of the {Debt Narain Singh v, 

Sri Krishna \ W. R., 321). Permanent leases granted by the 
ghatwals of Birbhum prior to the Decennial Settlement for the due 
performance of the police duties for which the lands were originally 
granted to the ghalwals^ and which have been held from generation 
to generation cannot be set aside at the instance of the present sirdar 
ghatwals. The creation of such under-tenures is not beyond the power 
of the ghatwals (Makurbhano Deo v. Kastura Kocri^ 5 W. R,, 2155. 
The dismissal of 2, ghatwal will carry with it the forfeiture of his tenure 
{SecMary of State 4 . Poran Sinj^/i, 5 Calc. 740). 

Service tenures. — The law relating to chuukidari chakaran lands 
is to be found in sec. 41, Reg. VIII of 1793, and Act VI of 1870 (B. C.) 
Part II, ss. 48-61. In Jai Krishna Mukhurji v. Collector of East 
Burdwan (i W. R., P. C., 26 ; 10 Moo. I. A., i6\ it was explained that 
before the British possession of India the samindars were entrusted as 
well with the defence of the territory against foreign enemies as with 
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the administration of law and the maintenance of peace and order within 
their district ; ihat for this purpose .they were accustomed to employ 
not only armed retainers, but also a large force of thanadars or a general 
police force, and other officers in great numbers under the name of 
chaukidars^ paiks and other descriptions as well for the maintenance 
of order as for the protection of the property of the zamindcir^ the 
collection of his revenue and other services personal to the zaminiar. All 
these different officers were at that time the servants of the zamhidaf\ 
appointed by him and removable by him, and they were remunerated 
in many cases by the enjoyment of land rera-free or at a low rent in 
consideration of their services. The lands so enjoyed were called 
ckakaran or service lands The effect of the decennial settlement was to 
divide them into two classes ; (i) fhewadari lands, which by Reg. I 
of ^793» sec. 8, cl 4, were made resuraablc by the (Government ; (2) all 
other c/fci^arau Irindsj whith by Reg. VIII of 1793, sec. 41, were, whether 
held by public officers or private servants in Jieu of wages, to be annexed 
to 7 nalg 1 fizari lands and declared responsible for the public revenue 
assessed on the whole estate. The mere fact of long prior possession of 
a service tenure on no rent at all gives the lioUier no exemption from the 
payment of rent when the service is no longer required or performed 
{Chandra Natk Rai V. Bhtrn Sardar, W.R., Sp No,, 1864, Act X, 37). 
Where the original donee of a service tenure ceases to do any service and 
pays in lieu a rent, which his descendants continue to pay, the condition 
of the tenure becomes altered fiom service to rent {Mahcndni Singh v. 
Jokha Sing-h, 19 W. R , 211). Where a sanad granted to the holder of a 
jagir was only a confirmation by the (government and the zamindar of 
the tenure under which the jagir was held and authorized the jagirdar to 
remain in possession but did not describe the service he was bound to 
perform, it was held that the zamindar could not resume the land without 
proof that the services to be performed were personal services only to the 
zamindar {Nil Muni Singh Dea v. Government^ i8 W. R., 321 ; S. 
C., 6 W. R., 121). A grant to a man and his heirs on condition of 
performing service does not in general mean that the servioe is to be 
personally performed by the grantee or his heirs, but that the grantee 
is to be responsible for its performance {Shib Lull Si^gy. Murad Khan^ 
9 W. R., 126). A distinct refusal by a tenant to perform services inciden- 
tal to the holding renders him liable to ejectment, and it would seem that 
no rights of occupancy can accru- in lands held under a service tenure 
{Haro Gobind Raka v. Ram Ratno De^ 4 Gale., 67'. A service tenure 
created for the performance of services, private or personal to the zamin- 
dar, may be resumed by the zamindar, when the services aVe no longer 
required^ or when the grantee of the tenure refuses to perform them. 
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But a zamindar is not entitled to resume when the grant is for services 
of a public nature. There is also a distinction between the grant of an 
estate burdened with a certain service and that of an office, the perform- 
ance of whose duties is remunerated by the use of certain lands. 

In the former case the zamindar is not ordinarily entitled to resume, 
while in the other case he may do so when the office is terminated 
{Radha Prasad Singh v. Badhu Dashady 32 Calc., §38. See also 
Bhimapaiya v. Ram Chandray 2^ Bom., 422). When lands are held 
upon a grant subject to a burden of service and not merely in lieu of 
wages, as long as the holders of the grant are able and willing to 
perform the services, the zamindar has no right to put an end to the 
tenure whether the services are required or not (^Venkata Narasinha 
Rao v. Sobhanadri Appa RaOy 10 C. W. N., 161 ; 3 C. L. J., i). Land 
ceases to be chauhidari chakafan land when Government transfers it to 
zamindar {Ram Ranjan Chakravartti v.Janoki Nath Paly 4 C. W. 
N., Ixiv), who can dispose of it as he pleases (Janab AH v. Raki- 
buddin Malliky 9 C. W. N , 571 ; i C, L. J., 303 ; Trailokhyo Nath 
Chaudhuri v. Ram Dayal Samantay 10 C. W. N., Ixvii). They should 
be transferred not to the zamindar of the village in which they are « 
situated, but to the zamindar of the estate to which the lands appertain 
{Pratap Narain Mukhurji v. Secretary of SiatCy 3 C. L. J., 530; 10 C. 
W. N., 637 ; 33 Calc., 390). When ckaiikidari chakaran lands are 
transferred by Government to the zamindariy and the zamindati has 
been let in pat?iiy the lands pass to the patnidaVy if not excepted from 
his lease (Girish Chandra Rai v. Hem Chandra Raiy 2 C. L. J., 21 «), 
The Courts must look at the contract between the parties to see what 
their intention wms with regard to such lands {Pursoftam Basu v. Khetra 
Prasad BasUy 5 C, L. J , 143). When a patnidar sought to have 
transferred to him certain chaukidari chakaran lands which the Govern- 
ment had settled with the zamindar VI of 1870, B. C., and 

when it was found that the lands were part of the plaintiflPs painiy and 
that the landlord had sub-let the land to a tenant, it was held (i) that 
the patnidar was entitled to possession but not to khas possession of 
the lands * (2) that the tenant with whom the lands had been settled 
by the, was ^entitled to retain actual possession of the lands, 
and (3) that the patnidar was bound to pay the zamindar such rents for 
those lands as corresponded to the proportion between the Government 
collections and the patni rent formerly payable by him {Hari Narain 
Masufndar v. Mukand Lai Mandaly 4 C. W. N., 814). Certain chauki- 
dari chakaran lands were resumed by Government and made over to the 
zamindar who allowed the defendants to remain on the land and accepted 
rent from them. The plaintiff patnidar was entitled by bis /a//?/ lease to 
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all resumed land ; held^ that the plainliiT was entitled to eject the defen- 
dants ( Upendra Narain Bhatiacharya v. Pratah Chandra Pradkan^ 8 
C. W. N., 320 ; 31 Calc., 703. See also Ncwaz Khoda v. Ram Jadu Dey^ 
34 Calc., 109). When chaukidari chakaran lands, after resumption and 
transfer to the zamindar^ have been wold for non-payment of the Govern- 
ment assessment, both the ztunmdar and the patnidar are entitled to 
share in the surplus sale proceeds, provided the lands are included within 
the paint grant {Han'da^ Goszvamiv. Nisiarini Gupia, i C. L, J., I02w). 
A right of occupancy may be acquired under section 6 Act, X of 1859, 
even in chaukidiri chakaran /and {Ram Kumar Bhattacharji v. Rani 
Newas Rojg^uru^ 31 Calc,, 1021 ; 8 C. W. N., 860, but not by the 
under-ten. ant of a holder of sei vice tenure {Mrifanjai v. Kenatulla^ ii 
C. W. N, 46 ; 5 C. L J., 53). 

Onus of proof.— Long possession of lands as chaukidari chakaran 
lands affords ground for the presumption that the lands were set apart 
as such at the decennial seUlement. The onus of proof that the lands 
were the private lands of the zamindaf\ not set apart at the decennial 
settlement as chau/ddari chakaran^ is on the zamindar^ {Muktakeshi Debt 
*Chaudhrani v. Collector of Murshidabad^ 4 W. R., 30). The onus 
is upon an auction-purchaser who seeks to dispossess or to rack-rent 
grantees under sanads to make out a clear case for resumption {Forbes v, 
Mir Mohomed Tah\ 14 W. K , P. C., 28 ; 5 H. L. R , 529 ; 13 Moo. I. A. 
438). When a plaintiff sues for the recovet y of possession of land alleging 
it to be chaukidari chakaran land, lying within his zamindari^ which the 
Collector has transferred to him, it lies on him to prove so much of his 
case as is not admitted by the defendant {Narendra Lai Khan v. 
Jogi Hari, 2 C. L. J., 107). A purchaser of an estate at a revenue sale 
acquires no title to resumed chaukidari chakaran land, which is held 
by the zamindar on a different title { Kashinz v. Prasamio Kumar 
Mukhurji^ 10 C. W. N., 598 ; 5 C. L. J., 299). 

Proof of adverse possession of service tenures. —When 
lands are held as a remuneration for services, the fact that no services 
have been performed does not of itself mnke the holding adverse : to 
make the holding adverse, there must be a refusal to perform service or a 
claim to hold the lands free of service {Komargozoda v. Bkimaji^ 23 
Horn., 602). 

Ejectment of service Lenure-holders.— Service tenures are 
excepted from the operation of sec. 89 of this Act, and holders of such 
tenures tan, therefore, be ejected otherwise than in execution of a decree 
{Makbul Hossain v. Amir^ 25 Calc., 131). They can be ejected without 
the service on them of a notice to quit or of a notice under s. 155 (Bonerji 
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V. Akbal Jamadar, i C. L. J., ; Ansar Ali v. Grey^ 2 C. L. J., 403 ; 

Ananda Moyi v. Lakshi Chandra^ 3 C. L. 274 : 33 Calc , 339). One 
co-sharer cannot bring a suit for the partial ejectment of a tenant who 
holds the land in lieu of services {Ghulam Mohiuddin v. Kkairan^ 8 C. 

W. N., 325 ; 31 Calc., 786). 

182. When a raiyat holds his homestead other- 
wise than as part of his holding as a 

Homosteads. . i i 1 • A 

raiyat, the ineidents 01 his tenancy of 
the homestead shall be regulated by local custom or 
usage, and, subject to local custom or usage, by the 
provisions of this Act applicable to land held by a 
raiyat. 

Effect of this section. —This section does not apply to tenants in 
general, but only to raiyats(‘) fsec 5 (2) ]. When a raiyat holds his 
homestead as a part of his holding as a raiyat, the provisions of this 
Act apply both to his homestead, and to his agricultural land. When a 
raiyat holds his liome.stead otherwise than as part of his holding as a 
raiyat, the provisions of this Act are still applicable to both, but are 
liable to be overridden by local custom or usage. In one case a raiyat 
was a settled raiyat (sec. 21) in respect of some agricultural land in a 
village. He then took a plot of homestead land in the village, but 
distinct from his agricultural land. He held this homestead land for 
three years, when the landlord sued to eject him. It was decided that, 
there being no local custom or usage to the contrary, the provisions of 
this Act vveie applicable, and under secs. 21 and 182 he had occupancy 
rights in the homestead land and was a settled raiyat in respect to it as 
well as to his agricultural holding. It further appeared that he had 
bound himself by the terms of his lease to give up the land on the 
expiry of a certain period, but this was held to be immaterial, as under 
sec. 178 (i) (^^) and {b) he could not contract himself out of his rights 
as an occupincy raiyat (S. A., No. 1078 of 1892, decided i6th May, 
1893). * Under the old law, too, it was held that when the rent of bastu 
lands was paid by the raiyats to their landlord separately from the rent 
paid for cultivated lands, but the tenure of the ba^fu lands was a raiyati 
tenure, this did not exclude those lands from the operation of Act VIII 
of 1869, B. C. {Po<rose v. 22 W. R., 51 1). The provisions of this 

Act are not applicable to land granted for building purposes and for the 

( 1 ) As to the position of residonts of ti village, who arc not ral5'ats, soo note, p, 18 . 
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establishment of a coal depot (^Raniganj Coal Association v. Jadu Nath 
Gkosh^ 19 Calc., 489). See note, p. 22. 

In Hassan Ali v, Govinda Lai Basak^ 9 C, W. N,, 141, it is said by 
Mitra, J,, that the Act has of course no operation as regards homestead 
lands situated in towns or outside towns. But see note below, and note 
on “ Occupancy rights in homestead land^' p. 537. 

When homestead land is part of raiyat^ holding and when 
not.— Under the former law, it was decided that where the principal 
subject of the eniiie occupation is bastu land, the residue (if any) of the 
holding being entirely suhordin.ito, the Snnll Cause Court has jurisdic- 
tion. but when the piincipal subject is agricultural land, the buildings 
being mere accessories thereto, the S nail Caii^e Court will not have 
jurisdiction {Chandessari v. Ghinah Pandey^ 24 W. R., 152). Under 
the present Provincial Small Cause Court Act (IX of i887\ however, a 
Mofussil Small Cause Couit has no jurisdiction to entertain suits of 
arrears of rent of homestead or bastu land ( Uma Charan Mandat v. 
Bijari Bewa^ 15 Calc., 174); so that the Court in which an action 
for arrears of rent will lie will no longer be any guide as to whether 
homestead land is pau of a raiyat’s holding as a raiyat or not. 
This is a question of fact, which must be decided on the evidence given 
in each case. In the case of Abdul v. Kufhan^ (r C. W. N., clxxl), the 
defendant No, 5 had a raiyati holding and some homestead land with a 
house on it in a certain village. He sold both to the defendant No. 6, 
who again sold only the ba^tu land and the h )use to the plaintiff The 
plaintiff was cli5pos:3Psse(l by the landlord of the village and sued to 
recover possession. In this case it was ruled that as the plaintiff did not 
claim to recover possession as an occupancy raiyat, and as upon the 
facts it appealed that he did not hold the homestead as part of his own 
jote^ and the agricultural lands of the original tenant (the defendant 
No. 5) had not been sold to him, he could not be said to be a raiyat in 
respect of the homestead lands 

The provisions of thi j section are applicable whether the homestead 
and the raiyati holding are held under the same or different landlords : 
per Geidt^J^ in Ptaiap Chandra Das v. Biseswar Paramanik^ 9 C. W. N , 
416). It is not required by sec. 182 that a tenant in occupation of 
homestead land should be a raiyat in the village in which the homestead 
is situated, nor is it necessary for him to be the tenant under the same 
landlord as the landlord of tlie homestead land {KHpa Nath Chakravartti 
V. AnUy 10 C. W, N., 944 ; 4 C. L. J., 332). This would seem to be at 
variance with the view expressed in Kuldip Singh v- Chhafur Singh Bui 
3 C. L. J., 285, ste ante, p. 93. 
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Local custom dr usage relating to homestead land.— The 

only local custom or usage concerning homestead land of which any trace 
is to be found in the judicial decisions of the Courts is a custom of 
transferability, which it would appear may exist in some districts. See 
Chandra Kumar Rai v. Kadirmani Dasi^ 7 W. R., 247 ; Reni Madhub 
Banurji v. Jai Krishna Mukhurji^ 7 1 ?. L. R., 152 ; 12 W. R., 495 j 
Durga Prasad Misray, Brindabati Sukal^ 7 B. L. R , 159 ; 15 W. R., 
274 ; Skima Sundari Debt v. Nobin Chandra Kolya^ 6 C. L, R.^ 117 ; 
Hari Naih Karmokar v. Raj Chandra Kannokar^ i C. W. N., cxxxvi ; 
2 C. W. N., 122. But these cases do not establish the prevalence of such 
a custom with rekfard 10 the class of homestead land to which this Act 
is applicable, lu Chandra Kut?iar Rai Kadir Mani Dasi^ (7 W. R., 
247), the raiyat was a tenant of khudkasht land, who had built a pukka 
house, and had acquired a right of pcrup.ancy in the land under Act X of 
1859, In the case of Beni Madhab Banurji v. Jai Krishna Mukhurji, 
(7 B. L. R., 152 ; 12 W. R., 495), it was held that by the custom of the 
Hooghly district a tenure granted for building purposes is transferable. 
Peacock, C. J., went further and said that in his opinion “ if one man 
grants a tenure to another for the purpose of living upon the land, that 
tenure, in the absence of any evidence to the contrary, would be assign- 
able,” that is, otherwise than by custom. This, however, is an obiter 
dictum and the land in dispute m this case was evidentlj? non-agricultural. 
In \.\\^ oi Durga Prashad Misra V. Brindaban Sukal^ (7 B. L. R., 
159; 15 W. K., 274), the tenant had been allowed to erect mud houses 
and to plant trees on the land without objection on the part of the land- 
lord and had occupied the land for forty years, and it was held that hi^ 
holding was not a temporary one. In this case, too, the land appears 
to have been non-agricuUural In the oi Shama Sundari Debt v. 
Nobin Chandra Kofya, (6 C. L. R., 117), also, the land had been taken 
for tne erection of a dwelling house and it was ruled that it was trans- 
fferable by local custom, though held on a non-permanent tenure. It was 
also decidetl that the landlord could evict the tenant by service on him 
of a sufficient notice to quit. In Hari Naih Karmokar v. Raj Chandra 
Karmokar^ (t C, W. N., cxxxvi ; 2 C. W. N., 122), it was said that pre- 
vious to the passing of the Transfer of Property Act, non-agricultural 
lands might or might not have been assignable. The incident of non- 
transferability is common to tenancies from year to year of homestead 
lands created before the passing of the Transfer of Property Act in the 
absence of a custom to the contrary {Madhu Sudan Sen v, Kamini 
Kanta Sen^ 32 Calc., 1023 ; 9 C. W, N., 895). 

Occupancy rights in homestead land,— Under the former law 
rights of occupancy could not be acquired in land occupied exclusively 
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by buildings {Sarno Mayi v. Blumhardt^ 9 W. R., 552 ; Mohar Alt v. 
Bam Ratan Sen, 21 W. R., 400), or of which the mam object of occupa- 
tion was the dwelling house (AW/ Krishna Biswas v. Jatiki, 8 W. R., 
250) or in any land, except land of which the main object was cultivation 
(Ramdhan v. Haradhan Paramanik, 12 W. R., 404 \ 9 B. L. R., 107, 
note). But now under this Act, provided a tenant is a raiyat, he may 
acquire a right of occupancy in his homestead land, whether it be held 
as part of his agricultural holding or not, unless there be a local custom 
or usage to the contrary. Rights of occupancy cannot be acquired in 
suburban lands let for purposes of building {liakhal Das Addi v. Dlna- 
viayi Debt, 16 Calc., 652). In this case the tenant was clearly not a 
raiyat. 

Enhancement of rent of homestead land.— Under the former 
law it was held that the rent of basiu or homestead land, when it is part 
of the raiyat’s jote or holding is as liable to enhancement under Act X of 
1859 as the rent of any other land {Naimudin Joardar v. Scott Moncrieff, 
3 B. L. R., A. C., 283 ; 12 W. R., 140 ; Abdul Hamid v. Dongaram Dey, 
3 B. L. R., App. 133) ; but ha^tu or homestead land used for sites of 
houses in a town cannot form the subject of suits under Act X of 
1859 for enhancement. See note to sec. 3 (3), pp. 18 — 22. The only 
change made by this Act in the law on this point is, as already pointed 
out, that when the homestead is held otherwise than as part of the rai- 
yat^s agricultuial holding, the provisions of this Act relating to enhance- 
ment of rent are liable to be over-ridden by local custom or usage ; and 
further, th.it in one instance the Act apparently provides for the enhance- 
ment under its provisions of the rent of land oexupied by buildings : 
for under sec. 167, sub-sec. (4), a purchaser of a tenure or holding sold 
in execution of a decree for arrears of the rent thereof may, if he has 
power to avoid all incumbrances, sue to enhance the rent of land which 
is the subject of a “protected interest, as defined in sec. 160, clause (r), 
/. €,, “any lease of land whereon dwelling houses, manufactories of other- 
permanent buildings have been erected, or permanent gardens, planta- 
tions, tanks, canals, places of worship or burning or burying grounds 
have been made.^^ Where the subject matter of a tenancy is bastu land 
situated in a municipality to which the provisions of the Bengal Tenancy 
Act are not applicable, a suit for enhancement of rent brought by a land- 
lord without previously serving the tenant with a notice to quit or to pay 
rent at an enhanced rate must fail {Krishna Kant Saha v. Krishna 
Chandra Rai, 9 C. W. N., 303.) 

Ejectment of tenant from homestead land.— Subject to local 
custom or usage, when homestead land is held otherwise than as part 



Seo. 182.] 


HOMESTEADS. 


539 


of the raiyat’s agricultural holding, a ralyat can be ejected from his 
homestead land on the same grounds as those on which he can be eject- 
ed from his other land (^nde secs. lo, i8, 25, 44 and 49). One of the 
grounds on which occupancy and non-occupancy raiyats can be ejected 
is that they have used the land of the holding in a manner which renders 
it unfit for the purposes of the tenancy, and therefore it would firimn 
facie appear that when a raiyat has erected buildings or permanent 
structures on agricultural land, he is liable under the provisions of this 
Act to be ejected, provided always that the landlord has not stood by 
and passively acquiesced in the construction of the houses {S/iib Das 
Bandopadhya v. Banian Das Mukhopadhya^ 8 B. L. R., 237 ; 15 W. R., 
360). The construction of a suitable dwelling house for the raiyat and 
his family together with all necessary out-ofifices is, however, an “im- 
provement” [sec. 76 (2) ( f) ], and cannot render a raiyat liable to eject- 
ment. And in Prasanno Kumar Chaturji v. Jagan Nath Basak, (10 
C. L. R., 25) it was held that where land has with the consent of the 
landlord ceased to be agricultural, and the tenant has since built a home- 
stead or used part of it for tanks or gardens or other purposes as well as 
for agriculture, the nature of the tenure is not thereby changed, nor is 
the tenant deprived of any right of occupancy which he may have ac- 
quired. On the other hand, the mere record of the name of a tenant, 
who is found in occupation of a particular piece of homestead land, 
and of the rent payable by him, in settlement proceedings does not in- 
vest him with any permanent title to hold it (Aral Sahu v. Prandhan 
Paikara, ro Calc., 502). ^ 

There are a considerable number of cases concerning the ejectment 
of tenants from homestead land of a non-agiicultural character. In 
many of them the Courts have refrained from giving decrees for eject- 
ment against the tenants on the ground that in the circumstances a pre- 
sumption might be made that the tenants’ leases were of a permanent 
nature. But the rulings as to the circumstances in which such a pre- 
sumption may be made are conflicting. In several it has been laid down 
that mere long possession or the mere construction of buildings on the 
land will not justify the raising of any such presuooption (Addaityo 
Charan De v. Peter Das, 17 W. R., 383 ; 13 B. L. R., 417 note ; Prasanno 
Kumar Debi v. Ratan Baipari, 3 Calc., 696 ; i C. L. R., 577 ; Tarak 
Paddo Ghosal v. Shama Charan Napit, 8 C. L. R., 50 ; Prasanno Kumar 
Chaturji v. Jagannaih Basak, 10 C. L. R., 25 ; Rakhal Das Addi v, 
Dinainayi Debi, 16 Calc., 652). There appears to be only one case in 
which mere long possession has been held sufficient to warrant the 
presumption of a tenure being of a permanent and transferable nature, 
viz., Dunne Nabo Krishna Mukhurji, 17 Calc., 144). In the other 
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cases in which the Courts have presumed that the tenants had a permanent 
interest the land, Beni Madhab Mukhuyji v. Jai Krishna Mukkurji^ 
7 B. L. R, 152 ; 12 W. R., 495 ; Durga Prasad Misra v. Brindaban 
Sukoil^ 7 B, L. R , 159 ; 15 W. R. 274 ; Braja Nath Kundu v. Stewart^ 
16 W. R., 216 ; 8 B. L. R., App., 51 ; Johari Lai Sahu v. Dear^ 23 W. R., 
399 ; Gopi Chand v.Liakat Hossain^ 25 W. R., 211 ; Gafigadhar Shikdar 
V. Ayimudin Shah Bisivas^ 8 Calc., 960; S. C , ii C. L. R., 281; 
Ranga Lai Lohia v. Wilson^ 26 Calc, 204 ; 2 C. W. N., 718), the lands 
had either been originally let for building purposes or the tenant had to 
the knowledge of the landlord and without objection on his part erected 
pukka buildings or spent large sums of money in improvements of a 
substantial character. Most of these cases are discussed in Nahu 
Mandal v. Cholivi Mallik, 25 Calc., 896), in which it was held t^lat mere 
long possession was not sufficient to justify the presumption of the tenure 
being of a permanent and transferable nature. In Krishna Kishor 
Ncogi V. Mir Mahomed A/i, (3 C. W. N, 255), it was said that a landlord 
by merely not objecting to his tenant’s raising ts. pukka building does not 
confer on the tenant a permanent right to remain on the land, and 
though long possession coupled with the acquiescence of the landlord in 
the raising of pukka buildings and bis receiving rent after such buildings 
have been raised may justify the inference that a tenant has such a right, 
yet if the landlord’s interest was let out in ijara at the time the build- 
ing was raised, the absence ol objection on his part should not be con- 
strued as amounting to acquiescence. Then, m Ismail Khan v. Jaigun 
Bil^ (27 Calc., 570 ; 4 C. W. N., 210), it was held that in a suit for eject- 
ment v\ hich a tenant rcsist.s on the ground that the tenancy is a per- 
;nanent one, and that the landlord stood by and permitted him (the 
tenant) to erect buildings on the land in the belief that the said 
tenancy was a permanent one, it is incumbent on the tenant to show that 
in erecting the buildings he was acting under an honest belief that he 
had a permanent right in the land, and that the landlord, knowing that 
he (the tenant) was acting under such belief, stood by and allowed him 
to go on with the constiuction of the building. See also Ismail Khan v, 
Broughton^ (5 C. W. N., 846) The Privy Council, too, on the authority of 
Ramsden v Dyson (L. R. i H. L. 129), has laid down that lessors are 
not estopped in equity from bringing suits for e jectment merely by reason 
of their tenants having erected permanent sti uctures on the land with- the 
knowledge of and without in»:ufeicnce by the lessors {Beni Ram v. 
Kundan Lal^ L. R., 26 I. A,, 58 ; 21 All., 496 ; 3 C. \V. N., 5 p 2 ). 0 ) 

(1) Uut comuiaro S'lfifar AH v. Joo Ifnrnin Singh^ Ui W. R., lUl ; Uda Bfigain, tf, Imam-udclin^ 
I AU., S2 ; iCunhanmed v, Naiw/anan Mad., H2\) ; Onhirapn v. Subigi Pandurang^ Ifi 

Rom., 71 ; Jivan Bhafe v. Oasmm Jwna Ahwd^ 20 Horn., 208. 
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But in Durga Mohan Das v. Rakhal Chandra Rai^ (5 C. W. N. 801), 
it was held that the fact of long possession and instances of transfer 
and succession may raise a presumption in favour of the permanency of 
a tenure, and in Ismail Khan v. Aghorc Nath Mukhurjee^ (7 C. W. N., 
734) that in the absence of words importing it, the hereditary character 
of a tenure may be supplied by the evidence of long and uninterrupted 
enjoyment and of the descent of the tenure from father to son. The 
mere fact of an acceptance of rental the same rate for a long period 
of years would nut be conclusive against the landlord to show that a 
lease was of a permanent nature, if the origin of the lease be known, 
but the circumstances of a particular case may properly lead to such 
an inference, each case depending upon its own circumstances (Winters- 
cate V. Sarat Chundta Banurji^ 8 C. W. N., 155). 


The facts of long possession of a tenancy by the tenants and their 
ancestors and of the landlord having permitted them to build a pukka housc^ 
which has existed for a very considerable lime and which was added 
to by successive tenants and of the tenure having been from time to 
time transferred by succession and purchase, in which the landlord 
acquiesced or of which he could not have been ignorant are sufficient to 
warrant the f^ourt in presuming that the tenancy is of a permanent nature 
{Caspenz v. Kcdar Nath Sarbhadhikan^ 28 Calc., 738 ; 5 C. W. N., 859. 
Seeijgilso Ismail Khan v, Miinmayi Dasi^ 8 C. W. N., 301 ; Ismail Khan 
V. Asmatulhiy 8 C. W. N., 297 ; Upendra Krishna Mandal v. Ismail 
Khan^ 32 Calc., 41 ; 8 C. W, N., 889 ; Nil Ratan Mandal v. J small 
Khatt^ 32 Calc., 51 ; S C. W. N., 895 ; Promoda Nath Rai v. Sri^obinda 
Chaudhuri^ 32 Calc., 648 ; 9 C. VV, N., 463 ; Grant v. Robinson^ 
II C. VV. N., 243 ; 5 C. L. j., 178 ; Naha Kiimari Dcbi v. Bihari Lai Sen^ 
6 C. L. J., 122). 

* 183 . Nothing in this Act shall aftbet any custom, 
Saving of cus- usago Or Customary right not incon- 
sistent with, or not expressly or by 

’necessary implication modified or abolished by, its 
• ■ • * 
provisions. 


Illmtratiom. 


( 1 ) A usage under which a raiyat is entitled to sell his holding without 
the consent of his landlord is not inconsistent with, and is not expressly or by 
necessary implication raoditied or abolished by, the provisions of this Act. 
That usage, accordingly, wherever it may exist^will not be affected by this 
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(2) The custom or usage that an under-raiyat should, under certain oir> 
oumstances, acquire a right of occupancy is not inconsistent with, and is not 
expressly or by necessary implication modified or abolished by, the provisions 
of this Act. That custom or usage, accordingly, wherever it exists, will not 
be affected by this Act. 

Effect of custom.— According to the terms of this section, ‘‘cus- 
tom, usage, or customary right” will prevail over the provisions of this 
Act, provided the custom, usage or customary right is not inconsistent 
with them, or is not expressly or impliedly modified or abolished by 
anything in the Act. This is in accordance with the general principle 
laid down by their Lordships of the Privy Council in the case of 
Nilkrishna Deb Barmano v. TUr Chatuha T/iakur^ (12 Moo. I. A, 523 ; 
12 W. R., P. C., 21 ; 3 B. L. R., P. C., 13), “that where a custom is 
proved to exist, it supersedes the general law, which, however, still 
regulates all beyond the custom.” This rule was again enunciated in 
the Privy Council case of Sartaj Kuiiri Dearaj Kuari^ (lo All., 272; 
L. R.. 15 I. A., 51). The law appears to have been the same, while the 
former Rent Acts were in force, for it was said by Peacock, C. J., in the 
case of Thakurani Dasi v. Bisheshar Mukhurji\ (B. L. R., F. B., 326 ; 
3 W.R., Act X, 29), “that Act X of 1859 did not take away the right of any 
raiyat who had a right by grant, contract, prescription, or other valid title, 
to hold at a fixed rate of rent.” “The mode of proving custom U not 
very well understood in this country,” it is observed in the Rent Law 
Commissioner’s Report, para 12, “and, unfortunately, notwithstanding 
a dictum of Sir Barnes Peacock to the contrary, an idea got to prevail, 
that Act X had superseded all customs, and was intended to do away with 
all agricultural rights, except those especially mentioned and provided for 
in that Act. We believe that there are many local customs in this as well 
as in every other country, well understood by the people, recogniz^ by 
the landlords, and susceptible of proof in the Courts of Justice, and we 
think it very desirable to make it clearly understood that the Bill is not 
intended to interfere with any of these, unless they have been expressly 
rescinded by, or are clearly inconsistent with, its provisions.” 

The provisions of these sections are apparently intended to give eflect 
to these views of the Rent Law Commissioners. 

Elements of custom— For the rules of English law as to custom, 
see Broom’s Legal Mawms, jlh edition, p. 917, The Indian cases on 
this subject are as follow. In the case of Har Prasad v. Sheo D^al (26 
W. R., 55 ; L. R., 3 I. A., 285), their Lordships of the Privy Council have 
said that *‘a custom is a ruffe, which, in a particular family or district, has 
^om long usage, obtained the force of law. It must be ancient, certain, 
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and reasonable and, being in derogation of the general rules of law, must 
be construed strictly.” In Kastura Kumari v. Manohur l)e^ (W. R., Sp. 
No., 1864, 39) it is held that “where it is ancient, invariable and establish- 
ed by clear and positive proof, it over-rides the usual law of inheritance.” 
It is of the essence of special usages, modifying the ordinary law of succes- 
sion, that they should be ancient and invariable : and it is further essential 
that they should be established to be so by clear and unambiguous evi- 
dence Ammalv. Sivanananiha Pertimal Sethurayer^ \2 

B. L, R., 39b ; 14 Moo. I. A., 570 ; 17 W. R., 553). In Lala v. Him 
2 All, 49), Oldfield, J., observed .- — “Amongst the conditions 
essential for establishing a custom are that the custom must be of remote 
antiquity, that it has been continued and acquiesced in, that it is reason- 
able and is certain and not indefinite in its character.” Again, in Beni 
Madhab Banurji v. Jai Krishna Mukhiirji, (7 B. L. R., 152 ; 12 W. R., 
495), Glover, J., pointed out that “a custom must be proved by strict evi- 
dence that what is sought to be established has existed unaltered and un- 
interrupted from time immemorial.” In a recent case, however, Kuar Sen 
V. Mamniapij 17 All, 87, the Allahabad High Court dissented from this 
view, and said ; — “We cannot in these provinces apply the principle of the 
English Common Law that a custom is not proved, if it is not shown to 
have been immemorial To apply such a principle would be to destroy 
many customary rights of modern growth in villages and other places.” 
The necessity for a custom being certain has been dwelt on in several 
cases besides La/a v. Him Sinf>h. Thus, in Lachnan Rai v. Akbar Khan^ 
(i All, 440) Turner, J , observed : “A custom to be good must be 
definite in Janiila Khatun v. Pa^al Rain^ (i W. R , 250) it is said : — 
“ The plaintilY relies upon a custom, and unless he can show that the 
custom is undoubted and invariable, he is not entitled to a decree.” See 
also Bhagwan Das v. Balgovind Singh, i B. L. R., s. n., 9. In Chandra 
Kumar Rai v, Piari Lai Banurji, (6 W. K., 190), however, Trevor and 
Campbell, JJ., laid down that a custom as to the transferability of 
khudkasht jotes in Hooghly need not be absolutely invariable ; but Glover 
J., in Beni Madhab Banurji v. Jai Krishna Mukhurji, said he had doubt 
as 10 the correctness of this decision. In Kuar Sefi v. Mamman, (17 All, 
87), it was said : — “A local custom to have the effect of excluding or 
limiting the operation of the general rules of law must be reasonable and 
certain.” Then, in Lachmipat Singh v. Sadatulla Nashya, (9 Calc., 698 ; 
12 C. L R., 382), the necessity for a custom being reasonable was insist- 
ed on. In this case, the defendants alleged that they had by custom a 
right to fish in the plaintiff’s bits. But it was held that this custom 
could not be treated as a valid custom on account of its unreasonableness. 
“The^ was no limitation,” it was said, “to the number of persons entitled 
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to enjoy it. The tenantry may increase to any number, so that according 
to this custom an unlimited number of persons can take away the profits 
of a private property, and that nothing may be left to the owner. . , 

Such a custom as this does not seem to be reasonable and ought to be 
rejected as invalid.^’ Other instances of customs being held to be unrea- 
sonable will be found in the cases of Ransordas Bho^ilal V. Kes$ising 
Mohan Lai (i Bom. H. C. 229); Arlapa Naik v. Narsi Keshavji &r»COy (8 
Bom. H. C, Kep, A. C., 19) ; De Sou::a v. Pestanji Dhanjibhai^ (8 Bom., 
408). In.a suit in Madras in which the drancing girls of a temple claimed 
to have by custom a vote upon the introduction of any new dancing girls 
into the service of that temple, it was held that such a custom could not 
be recognized on account of its immorality, as it depended upon an 
association of women to enjoy a monopoly of the gains of prostitution 
{CJtinna Ummayi v. Tcgarai Chetti^ i Mad., 168). 

' Proof of CUBtom. — In Doc. d. Jago Mohan Rai v. Nima Dasi^ 
(Montriou’s Cases of Hindu Law, 596) Grey, C. J., observed : — “Although 
in this country we cannot go back to that period which constitutes legal 
memory in England, viz..^ the reign of Richaid I, yet still there must be 
some limitation, without which a cui>tom ought not to be held good. In 
regard to Calcutta, I should say, that the Act of Parliament in 1773, 
which established this Supreme Court, is the penod to which we must go 

back to find the existence of a valid custom In regard to the 

mofussil, we ought to go back to 1793. Prior to that date there was no 
registiy of the legulations, and the relics of them are exceedingly loose 
and uncertain. I admit that a u^age for twenty years may raise a 
presimiption in the absence of direct evidence of a usage exiiiting beyond 
the period of legal memory.” .^But \w Jai l\?ishna Mukhnrji Durga 
Narain Nagj (ii W. R., 348), it was held that “ in an enquiry as to 
whether tenures of a certain class are transferable according to local 
custom, it is sufficient if there is credible evidence of the existence and 
antiquity of the custom, and none to the contrary : there is no necessity 
for the witnesses to fii: any particular time from which such tenures 
became transferable.” In Lachman Rai v. Akbar Khan^ (i All,, 440), 
Turner, J., said : — “ The most cogent evidence of custom is not that 
which is afforded by the expression of opinion as to the existence, but 
by the enumeration of instances in which the alleged custom has been 
acted upon, and by the proof afforded by judicial or revenue records, or 
private accounts and receipts tlr t the custom has been enforced.” The 
acts required for the establishment ofcustomaiy law should be plural, 
uniform and constant. They may be judicial decisions, but these are 
not indispensable for its establishment, although some have thought 
otherwise. The authors of the acts roust have performed thetii'^ with 
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the consciousness that they fpring from a legal necessity* To 
prove M local custom the evidence must be precise and conclusive 
(Durga Prasad Singh v. Durga JCuari, 20 W. R., 154). What 
the law requires before an alleged custom can receive the recog- 
nition of the Court and so acquire legal force, is satisfactory 
proof jjf usage so long and invariably acted upon in practice as 
to show that it hasj" by common consent, been submitted to as the 
established governing rule of the particular family, class, or district 
of country ; and the course of practice upon which the custom 
. rests, must not be left in doubt but be proved with certainty {Psrumai 
Sethurayar v. Pamalin^a Selhurayar^ 3 Mad. H. C. Rep., 77). In 
Kuar Sen v. Mamman^ (17 All, 87), it was observed that a local 
custom as a general rule is proved by good evidence of a usage 
which has obtained the force of law within the particular district, city, 
mohalla or village, or at the particular place, in respect of the persodi^' 
and things which it concerns. Where it ,is sought to establish a local 
custom by which the residents, or any section of them, of a particular 
district, city, village or place arc entitled to commit on land not belong- 
ing to or occupied by them acts which, if there was nc^ such custom, 
would be acts of trespass, the custom must be proved by reliable evi- 
dence df such repeated acts openly done, which have been assented and 
submitted to, as leads to the conclusion that the usage has by agreement 
or otherwise become the local law of the place in respect of the person 
or things which it concerns. In order to establish a customary right to 
do acts which would otherwise be acts of trespass on the property of 
another, the enjoyment must have been as of right, and neither by 
violence nor by stealth nor by leave asked from time to time. The 
statute law of India does not prescribe any period of enjoyment during 
which in order to establish a local custom it must be proved that a right 
claimed to have been enjoyed as by local custom was enjoyed. And in 
our opinion it would be inexpedient and fraught with the risk of disturb- 
ing perfectly reasonable and advantageous local usages regarded and 
observed by all concerned as customs to attempt to prescribe any such 
period. But general custom is not proved by the statements of two in- 
dividuals, or by proving that two particular tenants paid at a particular 
rate Das v. Sheo Nath Rai^ W. R, Sp. No., 1864, Act X, 27), 

nor a local custom by the evidence of a few antagonistic witnesses 
{Jai Krishna Mi^urjiy, Raj Krishna Mukhurji^ i W. R., 153),^^) The 
proceedings of two former suits where under similar circumstances a 


(1) For other cases in which the etidonoe was held Insufficient to prove a custom, see 
Tara V. Jtib Aam, 8 Mad. H. C, Hep, 50^ and Mitdhavrav v, MfkHshm 

4 Horn. H. C. , Rep. A. 

35 
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ri^fht of pre-emption was admitted to exist may be received as evidence 
of such a custom (Madhub Chandra Ndih Biswas v. Tomi "Bewa^ 
7 W. R., 210). Decrees passed in favour of such a custom are admissible 
to prove its existence {Gurdayal Mai v. Jhanda Mal^ lO All., 1585). 
But the conflicting decisions of subordinate Courts will not prove a 
custom {Jndra JVarain Chan dhuri V. Mahomed Nasiruddin^ i W. I^,’234). 
A wajib-uUurz prepared and attested according to law is prima fade 
evidence of the exi'.teace of any custom which it records (^Tsri Srnj^k v. 
Gang'a^ 876; Mahnmrnad Jlosaln \\ Munna Lal^ 8 All, 434). 
But a wajih ttl-arz containing a mere expression of the views of a* 
proprietor is not an authentic record of local customs {(/man Prasad 
v. Gandharp Sinf[h^ 15 Calc, 20; L. R, 14 1 . A , 127). A book of 
local history should not be used to prove a local custom without 
calling the attention of the parties to it and hearing them with regard to 
^S^Vallabha w. Madusudanan^ /2 M.id,, 495). Until some connexion 
either geographical or political, is shown to exist between the districts, 
there is no ground for inferring the custom of one district from its 
existence in another {llira Naih Kuar v. Baram Narain Singhy 

17 W. R., 329. See also Anna Puma Dan v. Uma Charan DaSy 

18 W. R., 55). The recognition by a landlord of a raiyat as tenant of a 
portion of a holding is not sufficient proof of the custom of the transfer- 
ability of occupancy rights in that locality \Ganesh Das v. Ram Pratab 
Singhy 5 C. W. N., clxxv). To prove or disprove a light or custom it is 
not enough to adduce evidence of a tiaiisaction in which or in the course 
of which the right or custom was asserted or denied. The transaction will 
be relevant under see. 13, d. (/?) <^>f the Evidence Actj if it be one by 
which the right or custom was asserted 01 denied {Bansi Singh v. Mir 
Amir Aliy ii C. W. N., 703). 

Usage. — No definition of usage is given in the Art. li} speaking of 
“mercantile usage,” their Lordships of the Pnvy Council in the case of 
Jaga Mohan Ghosh v. Manik Charidy (7 Moo., I. A., 282 : 4 W. R. P. C., 
8) have said “ To support such a ground there needs not be either the 
antiquity, the uniformity 01 the notoriety of custom which in respect 
of all these becomes a local law. The usage may still be in course of 
growth ; it may require evidence for its support in each case; but in 
the result it is enough, if it appear to be so well known and acquiesced 
in, that it may be reasonably presumed to have been an ingredient 
tacitly imported by the partic: into their contract.^’, ^On the subject of 
“ family usage,” in Krishna Singha v. Ramjai Sarmahy (ig W, R.y 
8; t Calc , 186), it has been said It is of the essence of family 
usages that they should be certain, invariable and continuous, and well 
established. Discontinuance must be held to destroy them. This would 
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be so when the discontinuance has arisen from accidental causes ; and 
the effect cannot be less, when it has been intentionally brought about by 
the concurrent will of the family.” The subject of local usage has been 
considered in the case of Palakdhari Rai v. Manners^ (23 Calc,, 179). 
In this case, the defendants alleged that certain occupancy holdings 
were transferable by !‘the law and custom prevailing in Behar.” Prinsep 
and Ghose, JJ., who decided this case, pointed out that under sec. 
183, illustration (i), a transfer in accordance with usage* was valid 
even without the consent of the landlord. After quoting the passage from 
the Privy Council case of Ja(:^a Mohan Ghosh v. Manik Chand^ above 
cited, they said : — “ In applying this case, it must be borne in mind 
that it relates to a usage in dealing in a particular class of mercantile tran- 
sactions and contiacts made in the couri^e of such business. Consequent- 
ly, in introducing these principles in the present case, which does not 
relate to contracts entered into between the parties to the litigation bin| 
affects a third party, the landlord, it would be necessary either to prove the 
existence of the usage on his estate or that it is so prevalent in the neigh- 
bourhood that it can reasonably be presumed to exist on that estate. 
It may be that the usage may have gradually sprung up all round an 
estate, and yet never have been introduced on it, or been recognised 
on it, and therefore, in considering the evidence, it is of much importance 
that this should be taken into consideration in connection with the 
conduct of the landlord in regard to any such transfers as may have 
taken place without his consent.” 

The word ‘ usage’ in this section would include what people are now 
or recently in the habit of doing in a particular place. It may be that 
this particular habit is only of very recent origin, or it may be one which 
has existed for a long time. If it be one ordinarily or regularly prac- 
tised by the inhabitants of the place where the tenure exists, there would 
be usage within the meaning of the section {Dali^leish v. Guzaffar 
flossain, 23 Calc., 427). In the same Ccase in appeal after remand, it 
was pointed out (i) that it is not necessary that a long period of time 
should elapse for the growth of a “usage” or “local usage” ; (2) that a 
“usage” may be established in a much less period of time than a 
“custom” ; and (3) that a usage may have sprung up since the passing^ 
of the Act, and that what is necessary to establish a “local usage** of 
the transferability of occupancy holdings is evidence of purchases or 
transfers by persons other than the landlords made with the knowledge 
but without the consent of the landlords, and to which no objection was 
made by them {Dalgleish v. Guzaffar Hossain^ 3 C. W. N., 21). 

The transfer of occupancy holdings cannot be justified by local usage 
which is growing up. The usage should have fructuated into maturity. 
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To establish a usage as to the transferability of occupancy holdings in 
a locality it is not enough to prove that several cases of transfers of such 
holdings# have taken place. It is necessary to prove that such transfers 
have been made with the knowledge and without the consent of the 
landlord and that no successful objection to such transfer has been 
made by the landlord (Ramhart Sjn)>h v. Jabar Ally 6 C. W. N., 86 1). 
See also Jagan Prasad v. Posan Sahu^ 8 C. W. N., 172 . 

Where the question was whether an occupancy holding was transfer* 
able or not, the lower appellate Court found as follows : “There is abun- 
dant evidence on the record to show that such lands are actually sold 
in the locality, and the kabalas filed in this case support that fact : heldy 
that this did not amount to a finding of local usage {Dino Nath Ghosh 
V. Nobin Chandra Ghoshy 6 C, W. N., 181.) 

The finding that tenants do transfer their rights of occupancy without 
the landlords’ consent does not in itself estaldish a usage in this respect 
so as to affect the landlord’s right to accept or refuse to consent to such 
transfer. The finding that payment of a is requisite implies that 
the landlord’s consent is necessary {Radha Kishor Manikya v. Ananda 
Jpriay 8 C. W. N., 235. See also ^ibo Sundari Ghosh v. Raj Mohan 
Guhoy 8 C. W. N., 214). 

In order to establish usage it is not necessary to give proof of its ex- 
istence for any length of time and the statement of persons who are in a 
position to know of its existence in their locality are admissible as evid- 
ence of it {Sarlaiullah Sarkar v. Prannath Nandiy 26 Calc., 184). 
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CHAPTER XVI. 

Limitation. 

184 . (1) The suits, appeals aud applications speci- 
Limitation in Schedule III annexed to this Act 

andaVpiSns ^e instituted and made within the 

111 Schedule III. prea^jribecl in that Schedule for them 

respectively ; and every such suit or appeal instituted, 
and application made, after the period of limitation so 
prescribed, shall be dismissed, although limitation has 
not been pleaded. 

(2) Nothing in this section shall revive the right 
to institute any suit or appeal or make any application 
which would have been barred by limitation if it had 
been instituted or made immediately before the com- 
mencement of this Act. 

Power of Court to take cognizance of question of limita- 
tion. —A lower appellate Court is empowered under s. 4 of the Limitation 
Act and s, 184 of this Act to take cognizance of a question of limitation, 
though it has not been raised «s a defence In the Court of First Instance, 
if upon the proceedings in the case it is clear that the suit is barred by 
limitation {Deo Narain Chaudhuri v. Webb, 28 Calc., 86). 

Limitation in suits, appeals and applications specified in 
Schedule III. — For an instance of arrears of the rent of a paint taluk 
being held barred under the provisions of this section and Schedule 
art. 2 {b), see Bamomnyi Dasi v. Barmamayi Chaudkurani, 23 Calft, 
191). There is no saving clause in this section for suits in which the 
cause of action had arisen before the passing of this Act {Ramdhan 
Bhadra v. Ram Kumar 17 Ca\c., 92(1). An. \\\ cA 

the Bengal Tenancy Act prescribes one period of lii^lution for ah suits 
for arrears of rent brought^ under its provisions. It includes #suU far 
arrears payable under a lease, and there is no distinction as to the foriu 
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of the lease, or whether it is registered or not {Iswari Prasad Narain Sahi 
V. Crowdy^ 17 Calc., 469 ; Mackenzie v. Mahomed Ali Khany 19 Calc., l). 

Limitation in suits, appeals and applications not specified 
in Schedule III, — The periods of limitation prescribed in Act XV of 
1877 are applicable to sujts, appeals and applications not specified in 
Schedule III of this Act. See Golap Chandra Naulakha v. Krishna 
Chandra Das BiswaSy (5 Calc., 314). 


Portions of the Indian 
Limitation Aetiiotap* 
plicable to such suits, 

XV of 1877. 

foregoing section. 


185 . (1) Sections 7, 8 and 9 of 
the Indian Limitation Act, 1877, 
shall not apply to the suits and 
applications ffientioned in the last 


(2) Subject to the provi.sions of this Chapter, the 

provision.s of the Indian Limitation Act, 

XV of 1877. , „ , „ . , 

1877, siiall apply to all suits, appeals 

and applications mentioned in the last foregoing 

section. 


Provisions of Limitation Act inapplicable to suits, appeals 
and applications specified in Schedule III.— .Sei tion- 7 of the 
Limitation Act is to the effect that if a person entitled tC^sue or make 
an application is a minor, or insane, or an idiot, he may sue or make the 
application within the same period after ihe disability has ceased as 
would otherwise have been allowed from the time prescribed by the law. 
This was also held to be the case in a suit for arrears under Act VI 11 of 
1869, f>. C. {Girija Nath Rai v. Patani Bibiy 17 Calc , 263). Section 8 
of the Limitation Act provides that when one of several joint creditors or 
claimants is under any such disability, and a discharge can be given 
without his concurrence, lime will run against them all ; but where no 
such discharge can be given, lime will not run against any of them, until 
one of them becomes capable of giving such discharge without the concur- 
rence of the others. Under the provisions of section 9, when once time 
has begun to run, no subsequent disability or imibility to sue stops it. 
But it is only to the suits, appeals and applications specified in Schedule 
III that these sections of the Limitation Act are inapplicable. To other 
suits, appeals and applications brought or made under the Bengal Tenan- 
cy Act these provisions of the Limitation Act are fully applicable. In a 
case where limitation is determined by the provisions of s. 167 of the Act, 
9 . 7 of the Limitation Act has no application and a minor is not entitled 
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to any fresh period of limitation {Akshai Kumar Sur v. Bijai Ckdnd^ 39 
Calc., Si 3). 

Sub'Section (2).— This sub-section makes it clear that the provi- 
sions of section 5 of the Limitation Act, as well as the rules laid down 
in Part III of tfie Act for the computation of the period of limitation, 
are to be applied in computing the special periods of limitation specified 
in Schedule III of this Act. (See Jhhari Lai Mukhurji v. Mangala Nath 
Mukhurji^ 5 Calc., no; Golap Chandra Naulakha v. Krishna Chandra 
Das Biswas^ 5 Calc., 314 ; Kush Lul Mahtan v, Ganesh Datta^ 7 Calc., 
690 ; Khettra Mohan ChakravartU v. Dinabashi Shaha^ 10 Calc., 265. 
Compare Nagcndra Nath Mallik v. Alathur Mohan Parht^ 18 Calc., 
368). This sub-section makes the provisions of sec. 19 of the Limitation 
Act applicable to the execution of rent decrees. The acknowledgment 
under s. 19 does not aflect or alter the period of limitation prescribed in 
art. 6, Sched., Ill of this Act, but only gives the deciee-holder a fresh 
startir.g point for counting the period prescribed by the article {Harthar 
Lai V. Gancndra Ptasad^ 1 C. L. J., 61 «.) 

Lfimitation in cases in which litigation has prevented 
institution of suit. — The f<ent Law Commission (see para 162, p. 72, 
of their Report), proposed to introduce a section to the effect that “ when 
the result of the litigation between any persons ii» such that they are 
found to stand in the relation of landlord and tenant to each other, and 
to have stood in this relation while such litigation was pending, but 
until their mutual rights were finally determined by such litigation such 
landlord was unable to sue such tenant for rent, the period of limitation 
for suing for any such rent shall be computed from the termination of 
such litigation.” They explained'that this proposed rule was founded on 
the case of Swarnaniayi v. Saski Mukhi Barmant^ (12 Moo. I. A., 244 ; 
II W. R., P. C., 5 ; 2 13 . L. R., P. C., 10). In this case, “a zamindar 
brought a ;!>^//// tenure to sale under Reg. VTII of 1819. The patmdar 
was, thereupon, ousted, and the purchaser took possession of the palm 
tenure. The patnidar then successfully sued to have the sale reversed 
on the ground of irregularity, and recovered possession of the patm 
tenure, together with mesne profits, from the purchaser for the period of 
his posses.sion. The satnindar subsequently sued the patmdar for rent 
for this period. Such rent was barred, if the period of limitation con- 
tained in Act X of 1859 were to be applied without qualification. The 
Pnvy Council, however, held, that it was not barred ; that the cause of 
action accrued at the time at which, the sale having ^been set aside, the 
obligation to pay this rent revived; that the palmdaryt^n being restored 
to possession, tbok back the estate subject to the obligation^ pay the 
rent j and that the particular arrears must be taken to have1>ecome 
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due in tl|e year in which that restoration to possession took place.” This 
case was followed in /s^an Chandra Rai ^ . Ashanutlah, (8 B. L. R., 
537, note ; i6 W. R., 79) ; Din Dayal Patamanik v. Radha Kishori 
Debt^ (8 B. L, R., 536 ; 17 W. R., 415); Mohesk Chandra Chakladar 
Ganj^amam Dasz\ (iS W. R., 59) and Dhanpat St^gh v. Saraswati 
Misrain^ (19 Calc., 267). The Rent Commission pointed out that in the 
case of Swarnamtiyi v. Sashi Mukhi Barmani^ “ there are two points to 
be noticed : (1) the zamindar could not sue the patnidar for the rent as 
long as the latter was out of possession ; (2) the patnidar received mesne 
profits for the period for which rent was claimed.” From this case, it 
was said, were distinguishable “ some subsequent cases, in which, although 
the landlord had denied the continuance of the relation of landlord and 
^ tenant, and attempted to put an end to such relation, the tenant was, 
nevertheless, not dispossessed and there was in consequence nothing to 
prevent the landlord fiom recovering his rent. In these cases, although 
one element, receipt by the tenant of the profit of the land, was present, 
the other element, vis.^ inability of the landlord to sue, was wanting.” 
See Watson Co. v. Dhanendra Chandra Mukkurji^ 3 CJalc.j| 6 ; 
Brajendra Kumar Rai v. Rakhal Chandra Rai, ib., 791 ; Haro Prasad 
Rai V. Gopal Das Datta^ ib.^ 817 ; Haronath Rai v. Golak Nath, 19 W. 
R., f8 ; Barada Kant Rai v. Chandra Kumar Rai, 23 W. R., 280 ; Haro 
Prasad Rai v. Gopal Da 9 Datta, 9 Calc., 255 ; 12 C. L. R., 129 ; Skerriff 
V. Dinonath Mukhnrji, 12 Calc., 258 : Haro Kumar Ghosh v. Kali 
Krishna Thakur, 17 Calc., 251 ; Barnomayi Dasi v. Bramamayi 
Chaudhurani, 23 Calc, iqr ; Mahomed Masid v. Mahomed Ashatt, 23 
Calc., 205. Where a suit for the recovery of arrears of rent was brought 
more than three years after th<? due|^ date ; held, that the fact that a 
suit for enhancement had been brought by the plaintiff within that period 
and in that suit the plaintiff had claimed enhanced rent for the year 
in question, stayed the operation of the law of limitation {Hem Chandra 
Chaudhvri v. Kali Prasanna Bhadhuri, 8 C. W. N , i). 
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CHAPTER XVII. 
Supplemental. 


Pencdties. 


186. (1) If any person, otherwise than in aecord- 
PenaUits. ance with this Act or some other 


Penalties for illegal 
interference with pro- 
duce. 


enactment for the time being in 
force, — 


(a) distrains, or attempts to distrain the >produce 

of a tenant’s holding, or 

[b) resists a distraint duly made under this Act, 

or forcibly or clandestinely removes any 
property duly distrained under this Act, 


or, 

(c) except with the authority or consent of the 
tenant, prevents or attempts to prevent the 
reaping, gathering, storing, removing or 
otherwise dee^ling with any produce of a 
holding, 

he shall be deemed to have committed criminal 
trespass wjtliin the meaning of the 
Indian Penal Code. 


XLV of 1860 . 


(2) Any person who abets within the meaning of 

XLV f 860 Indian Penal Code the doing 

of any act mentioned in sub-section 
(1), shall be deemed to have abetted the commission 
of criminal trespass within the meaning of that Code. 

Criminal trespass is defined in sec. 441, and hs punishment is 
prescribed in sec. 447, of the Penal Code. Abetment is diSilt with in 
Chap. V, secs. 107 to 117 of the same Code. 
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[ Damages for denial of landlord’s^ title. 

186 A. (1) When, in any suit between a landlord 
^ and tenant as such, the tenant renounces 

Damagofi for 

denial of land- his character as tenant of the landlord 

lord’d title. 

by setting up without reasonable or 
probable cause title in a third person or himself, the 
Court may pass a decree in favour of the landlord for 
such amount of damages, not exceeding ten times the 
amount of the annual rent payable by the tenant, as 
it may consider to be just. 

(2) The amount of daniage.s decreed under sub- 
section (1), together witli any interest accruing due 
thereon, shall, subject to the landlord’s charge for rent, 
be a first charge on the tenure or holding of the 
tenant ; ami the landlord may execute such decree for 
damages and interest, either as a decree for a sum of 
money, or, subject .to the provisions of section 158B, 
in any of the modes in which a decree for rent may 
be executed.] 

This section was introduced into the Act by s. 57, Act I, Tl. C., 1907. 

Under the former rent law, s. 11 1 of the Transfer of Property Act, and 
the English law, denial of a landloid^s title is a ground of forfeiture of 
the tenant’s interest. It is not a giound of forfeiture under the present 
Act (see notes pp. 106 and 274). The Committee who framed the draft 
Bill of 1906. considered that forfeiture of the tenant’s inteiest would be 
too severe a penalty for such an offence. 'Fhey accordingly framed the 
present section as a substitute for it. In the Notes on Clauses of the 
Bill of 1906, it was said : 

“ One of the main objects of tho Hill is to give landlords greater facilities 
for collecting their rents. It is to a great extent owing to mala fide denials 
of the landlord’s title that ordinary rent-suits have in so many caseA become 
complicated and protracted title suits. The proposed new section will 
doubtlessly be very edectual in preventing tenants from attempting to evade 
payment by the setting up of false titles.” 
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Agents and, representatives of landlords. 

187 . (]) Any appearance, application or act, in, 

Agmu and before or to any Court or authority, 

repreeentativea . , . 1 • i i 1 1 . * 

of landlords. required or authorised by this Act 
Power for land- be made or done by a landlord, may, 

through agent, unless the Court or authority otherwise 
directs, be made or done also by an agent empowered 
in this behalf by a written authority under the hand 
of the landlord. 

(2) Every notice required by this Act to be served 
on, or given to, a landlord shall, if served on, or given 
to, an agent emjiowered as afore.said to accept service 
of or receive the same on behalf of the landlord, bo as 
effectual for the purposes of this Act as if it had been 
served on, or given to, the landlord in person. 

(3) Every document required by this Act to be 
signed or certiiied by a landlord, except an instrument 
appointing or authorizing an agent, may be signed or 
certified by an agent of the landlord authorized in 
writing in that behalf. 

The written authority referred to in sub-section (i) must be stamped 
as a power of attorney under art. 50, Sch. I, Act I of 1879. to 

sec. 145, p. 426. Under sub-section (3) a receipt for rent may be signed 
by an agent'of the landlord : see note to sec. 56, p. 191. 

188 - Where two or more persons are joint-land* 

Joint-Iandiords l^^ds, anything which the landlord is 
touotooiieotive. under this Act required or authorized to 
mon agent. do must be done either by both or all 
those persons acting together, or by an agent autho- 
rized to act on behalf of both or all of them. 

Powers of co-eharer landlords under former law. --Under 
the former law, one co-sharer landlord could not sue a tenant for a 
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kadufyai (Gham Mahomed v, Moran^ 4 Calc., 96 ; 2 C. L. R., 370; 
Sarat Sundari Debt v. iVatson^ 2 B. L. R., A. C., 159 : S. C., n W. R., 
25 ; Uda^ Cham Dhar v. Kali Dasi^ 2 B. L. R., App., 52 ; S. 
C., 1 1 W. R., 392 ; Indra Chandra Dugar v. Brindaban Bihara^ 8 B. L. 
' 9 ^. \ contra^ RamawM, Rakhit V . Chand Hari Bhuiya^ 6 B, L. R., 

356 ; S* C., 14 W. R., 432). He could collect his share of the rent 
separately only if the tenant had agreed to pay him his proportionate 
share of the entire rent. Such an agreement might be evidenced either 
bjr direct proof or by usage from which its existence might be presuttted, 
and was perfectly consistent with the continuance of the original lease of 
the entire tenure, — the cancellation and determination of which was not 
to be presumed from the mere fact of a separate payment of rent to one 
or more of the co-sharers {Ghani Mahomed v. Moran^ 4 Calc., 96 ; 2 C. 
L. R., 370 ; Ramjai Singh v. Nagar Ghasi^ 5 W. R., Act X, 68 ; Ganga 
Narain Das v. Sarada Mohan Rai^ 12 W. R., 30 ; 3 B. L R. A. C., 230 ; 
Sri Misra v. Crowdy^ 1 5 W. R., 243 ; Imdramani Barmani v. Surup 
Chandra Paly 15 W.R., 395 ; 12 B. L. R., 291, note ; Bhairah Mandal 
V. Gangaram Banurjiy 17 W. R, 40S ; Jlaradhan Gossami v. Ratn 
Nawaz Misra^ 17 W. R,, 414 ; Dinobandhu Chaudhrt v. Dinonath 
Mukhurjiy 19 W. R, 168: Lulan v. Ilcmraj Sin^s^hy 20 W. R., 76; 
Baikanto Kaibatia v. Sashi Mohan Pal, 22 W. R., 526; Brajo Kishor 
Bhatlaoharji v. Uma Sundari Debiy 23 W. R., 37 ; Dinobandhu Rai v. 
Uma Ckaran Chaudhri, 23 W. K.y $3 > Mandal v. Kamaludin^ i C. 
L. R., 248 ; Ahamuddin v. Girish Chandra ShamantOy 4 Calc , 350 ; 
Lutfulkak V. Gopichandra Masumdary 5 Calc, 941. But see contruy 
Amrit Chaudhri v. Haidar Aliy W. R., Sp. No., Act X, 63: Mahonied 
Singh V. Maghi Chaudhurainy 4 W. R., 253; Piari Mohan Sin^h v. 
Mirza Ghazi Mazumdary 1 1 W. R., 270 : S. C., 2 B. L. R. 337 ; 
Dinobandhu Rai v. Uma Charan Chaudhriy 23 W. R , 53). But a 
co-sharer landlord could sue for his share of the rent separately if he 
made all his co-sharer parties defendant to it {Harkishor Das v. Jugal 
Kishor Shaha, 16 W. R., 281 ; Salehunnissa Khatun v, Mohesh Chandra 
Raiy 17 W. R., 452 ; Durga Charan Sarmah s,Jampa ^asi^ 21 W. R., 
46 ; 12 B L. R , 289 ; Mokhada Sundmi Dasi v. Karim, 23 W. R, ii ; 
Kali Charan Singh v. Solano, 24 W. R., 267 ; Srinath Chandra Chaudhri 
V. Mohesh Chandra Bandopadhya, \ C. L. R., 453 ; Jadu Das v. 
Sutherland, 4 Calc., 556 ; 3 C. L. R., 223 ; Gan(^a Narain Sarkar v. 
Srinath Banurji, 5 Cak., 915 ; Abhai Govind Chaudhri Mari Charan 
Chaukhriy 8 Calc. 277: contruy Annoda Charan Rai v. Kali Kumar 
Rai, 4 Calc., 89 ; Manohar Das v. Meutzur All, i All, 40), Hp was not 
bound to^ask his co-sharers to join him as plaintiff (iTarim Kant 
Lahiri v. Nanda Kishor PatranaviSy 12 C. L. R., 588). He might also 
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daim the whole rent and asic the Court to make the other co^sharers 
plaintiffs with him Banu^ji v. Amir Mandal^zz W. R., 

394). In a subsequent case it was laid down that this was the proper course 
for him to pursue in such circumstances Shat v* Kadambini Dasi 7 
Calc., 150). One co-sharer landlord could not enhance the rent of his 
share, such an enhancement beinj? inconsistent with the continuance 
of the lease of the entire tenure (Gkani Mahomed v. Moran^ 4 Calc., 96 ; 
2 C* L. R , 370 ; see also Bhairab Mandal v. Gangaram Banutyi, 17 
W. K., 408 ; 12 B. L. R., 290, note ; Haradhan Gossami v. Ram 
Nawaz Misra^ 17 W. R., 414; Raj Chandra Mazumdar v. Rajaram 
Gop^ 22 W, R , 385 ; Chuni Sing v. Hari Mahata^ 9 C. L. R., 37 ; 
7 Calc., 633 ; Kashi Kishor Rai v Alip Mandat^ 6 Calc., 149 ; Jogendro 
Chandra Ghosh v. Nobin Chun^ra Chattopadhya^ 8 Calc., 353 ; 10 
C. L. R., 331 ; Kali Chandra Singh v. Raj Kishor Bhadro, ii Calc., 
6r5 ; but see contra^ Dukhi Ram Sarkar v. Gauhar Mandal^ 10 W. R., 
307 ; Sarat Sundari Debi v.* Ananda Mohan Ghataky 5 Calc., 273 ; 

4 C. L. R., 448 ; Bidhu Bhushan Baste v. Kaniaradin Mandate 9 
Calc., 864 ; Rash Bihari Mukhurji v. Sakhi Sundari Dasiy 1 1 Calc., 
644). He could not do so, even if he made all his co-sharers parties 
to the suit {Bharat Chandra Rai v. Kali Das DCy 5 Calc., 574 ; 

5 C. L. R., 545. Stt confrUy Gopal V, Macnaghletty 7 Calc., 751.) But 
he could issue a notice of enhancement provided the suit was brought 
by all the share-holders {Chuni Singh v, Hira Mahatay 7 Calc., 633 ; 
Bidhu Bhushan Basu v. Kamaradin Mandaly 9 Calc., 864). When a 
tenant had been admitted into possession by all the co-partners in an 
estate, he could not be ejected unless all the partners joined in the 
action {Gauri Sankar Sarmah v. Tirthamaniy 12 W, R., 452 ; Bissessar 
Karmakar v, Jaggabandhu Karmakary 14 W. R., 183; Alatn Manjhi\, 
A shad Aliy 16 W. R., 138 ; Haladhar Sen v. Guru Das Raiy 20 W. R„ 
126; Radha Prasad IVasti v. Isafy 7 Calc., 414; 9 C. L, R., 76; 
Tulsi Pandi v, Bachu Laly \2 C. L. R., 223 ; Bollai Sati v. Akram Aliy 
4 Calc., 961 ; Reasat Hossein v. Chorwar Singh 7 Calc., 470). And in 
one case it was 4 ield that if a single co-sharer had granted a lease of 
land separately enjoyed by him, an auction-purchaser qpder Act XI of 
1859 could not eject the tenant, as the lease by the single co-sharer was 
to be looked upon as the act of all {Manohar Mukhurji v. Jai Krishna 
Mukhurjiy 6 V/. R., 315), and in another, that one of several Joint lessors 
could eject a lessee on the expiry of {Madan Singh ^. j^arpat 
Singh, 2 W. R., 290). When several co-sharers had served a joint botice 
to quit, and they had jointly instituted a suit for the recovery of the land. 


(1) A* tQ the High Oourt*« powetr of Intorfenmce with an order of tli Qourt refusing 
to add another party to the suit, se0 /agadantba Jkuf v. uamn Cfuindra Pvtta, 10 W. k., tOQ. 
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the fact of one of the plaintiffs withdrawing from the suit did not prevent 
the remaining plaintiffs from obtaining a decree for possession of their 
shares [Dwarka Nath Rai v. Kali Chandra Rai, 13 Calc., 75). Where 
land is held in joint proprietorship, an action to recover it from a stranger 
must be brought in the names of all the proprietors jointly {Nandan Lai 
V. Lloyd, 23 W. R., 74). But no man has a right to intrude upon ijmali 
property against the will of the co-sharers or of any them. If he does so, 
he may be ejected without notice, either altogether, if all the co-sharers 
join in the suit, or partially, if only some of the co-sharers wish to eject him : 
and the legal means by which such partial ejectment is effected is by giving 
the plaintiffs possession of their shares jointly with the intruder {Radha 
Prasad WasH v. Isaf, 7 Calc., 414 ; 9 C. L. R,, 76. See also Ghansham 
Singh V. Ranjit Singh, 4 W. R., Act X, 39, and contra, Luchman Sahai 
V. Siiimi Jha, 5 W. R., Act X, 93). One shareholder in a joint undivided 
estate could not apply under sec. 10, Act VI, B. C., of 1862 for the measure- 
ment of land {Muluk Chand Man dal v. Madhushudan Bacha^paii, 16 W. 
R., 126 ; Surendra Mohan Rai v. Bhagabat Chart? n Gangopadhya, 18 W. 
R-) 332 ; 10 B. L. R., 403 note) ; nor couKi he do so under sec. 37, Act 
VIII, 13. C., 1862 {Santiram Panjah v. Baikant Paria, 19 W. R., 280 ; 10 
B. L. R., 397 ; Piari Mohan Mukhurji v. Raj Krishna Mukhurji, 20 W. 
R., 385). But he could do so, under sec. 38, Act VIII, B. C., of 1869, 
after making the remaining proprietors parties to the proceedings {Abdul 
Hossein v. Lai Chand Mahtiin, 10 C.ilc., 36 ; 13 C. L. R., 323). See note, 
p. 278. F'lnally, a co-sharer landlord could not exercise the power of 
distraint except through a manager authorised to collect the rents on 
behalf of all the sharers (sec. 112, Act X of 1859, and sec. 68, Act VIII 
B. C. of 1869). r 

Meaning of “landlord*’ and “joint landlord’* in this sec- 
tion. — The word “landlord” must be taken to mean the whole body of 
landlords {Jagabandhu Pufak v. Jadu Ghosh Alkushi, 15 Calc., 47). The 
terra “joint landlords” must be held to include all the co-sharers 
immediately under whom the tenant holds, whether such co-sharers 
receive their quota of rent from the tenant jointly or separately 
{Haladkar Saha v. Rhidai Simdari, 19 Calc,, 593). When a tenure 
was held under a samindari forming an entire estate, which was 
subsequently partitioned into four, it was held that the effect of the 
partition was to create separate and distinct tenures under the proprietors 
of the four new estates, and that the proprietors of the several estates 
were not joint landlords {Hem Chandra Chaudhri v. Kali Prasanna 
Bhaduri, 26 Calc., 832). Where a tenant agreed with his landlord, a 
dar-mokararidar, to pay rent both to him and the mokararidar, hdd^ 
that they were not joint landlords, and even if they were, by collecting 
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rent and suing separately, they had ceased to be so {Maiangini Dasi 
V. Ram Das Mallik^ 7 C. W. N., 93). When a tenant has contracted 
to pay rent to one of several landlords in respect of his share separately 
from that of his co-sharers, ^nd such rent has been assessed without 
reference to the rent payable to the other co-sharers and has been 
separately collected, the landlord is a separate landlord {Bhahatarini 
Dasi V. Ekabbar Malita^ 5 C. L. J., 235). A kabulyat by which a tenant 
agrees to pay rent at a specified rate to a co-sharer landlord for his 
undivided half share of the lands held by the tenant under the whole 
body of landlords and further to pay additional rent at a fixed rate for 
additional area found on measurement to be held by him under such 
co-sharer creates a separate tenancy, and is not merely an agreement 
to pay the share of the rent separately {Siailendni Nath Miira v. Karali 
Charan Singh, 2 C. L. J., 534). Section 188 does not prohibit joint 
landlords from ceasing to be joint or preclude them from suing for their 
shares of the rent separately, when they have ceased or wish to cease, 
to be joint landlords ; provided the suits are so framed as to free the 
tenant from all further liability to any one of them {Rajnarain Mitra 
V. Ekadasi Bag, 27 Calc., 479 ; 4 C. W. N., 494^ 


Meaning of “ authorized.” — All that this section requires is that 
the agent should be authorized, and such authority may be given either 
verbally or in writing \Gopinath Chakravartii v. Umakanth Das Rat, 
24 Calc., 169). 

Powers of joint landlords under this Act.— Under the pro- 
visions of this Act joint landlords c.annot enhance (ss. 6, 33, 43 and 48), 
the rent of their tenants except jointly or by an agent authorized to 
act on behalf of all of them [Gopal Chandra Das v. Umesh Narain 
Chaudhri, 17 Calc,, 695 ; Mahib Alt v. Amir Rai, 17 Calc., 540 ; 
Haladhar Shaha v. Rhidai Sundan\ 19 Calc., 593 ; fJaidya Nath 
De Sarkar v. Him, 1 C. W. N., 44 ; 25 Calc., 917). But contracts for 
enhanced rent executed before the passing of this Act do not come within 
the operation of this section {Tejendra Narain Singh v. Bakai Singh, 
22 Calc, 658). Co-sharer landlords who are joint landlords cannot now 
sue separately for ^additional rent for additional land found by measure- 
ment to be in a tenant’s possession Xsec. 52 (r/) ; Gopal Chandra Das v. 
Umesh Narain Chaudhrt, 17 Calc., 695 ; Bindii Bashini Dasi v, Piari 
Mohan Basu, 20 Calc., 107). But where the tenant has agreed to allow 
one of several co-sharer landlords to deal with him as his own tenafit 
without reference to the rights of the other co-sharer landlords, the effect 
is to create a separate tenancy under such fractional co-sharer and the 
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provisions of section i88 are inapplicable {PanchanaH Banurjiv, Haj 
Kutfiar Guha^ 19 Calc., 610 ; Govind Chandra Pal v. HamiduUa Bhutan^ 

7 C. W. N., 670. Compare on this point Baidya Nath De Sarkar v. 
Ilim^ (2 C. W. N., 44 ; 25lCalc., 917). So too, when a tenant executed 
a kabulyat agreeing to pay rent for a certain area at a certain rate, and 
ftirthor agreeing to pay rent at the same rate for an additional area on 
its becoming fit for cultivation, it was held that a suit brought on the 
kabulyat by the co-sharer landlord in whose favour it had been executed, 
would lie. It was said that the suit was not one for enhancement or 
one for additional rent for excess land, and if the plaintiff was entitled, 
as he admittedly was, to realize his share of the rent separately, there 
was no reason why he should not be entitled to claim separately the 
rent that was payable, not upon a fresh adjustment of the rent incon- 
sistent with a continuance of the old tenancy, but upon an ascertainment 
of the rent payable in accordance with the terms of the original letting 
{Ram Chandra Chakravartti v. Giridhar Datta, 19 Calc., 755). This 
was followed in Tejendra Narain Singh v. Bakai Sinf^h^ (22 Calc., 658) ; 
and Din Tarini Dasi v. Broughton^ (3 C. W. N., 225). But this is not 
the case when the rent has to be ascertained and adjusted after measure- 
ment (Baidya Nath De Sarkar v. ///w, 2 C. W. N., 44 ; 25 Calc., 917). 
So, when the defendants took possession of certain lands by gradual 
encroachment, and the plaintiffs, being co-sharer landlords, sued for 
assessment of rent, it was held that the holding would be a new holding 
and the rent assessed a new rent, sec. 52 would not apply and sec. 188 
would be no bar to the suit. But if a co-sharer landlord sues for rent not 
merely of the additional land found in possession of the tenant, but in 
respect of the entire quantity of land found in his possession including 
the lands of his old holding, sec. 52 applies and sec. 188 bars the suit 
{Abdul Hamid v. Mohini Kant Saka^ 4 C. W. N,, 508). A fractional 
share-holder cannot granf abatement of the rent of a holding indepen- 
dently of his other co-.sharers (sec. 52 {b) ; Syama Charan Mandal v. 
Saim Mollah, i C. W. N,, 415 ; Bhupendra Narain Datta v, ^tnan 
Krishna Datta^ 27 Calc., 417 ; 4 C. W. N., 107). A co-sharer la^^ord 
who is one of several joint landlords cannot now eject a tenant (secs. 
10, x8, 25 and 49), from a tenancy created by all the co-sharers unless 
it has been determined by all of them (Ghulam Ihdokktddin v. Khairan^ 

8 €. W. N., 325 ; 31 Calc., 786) J^ut a co-shai^fer landlord who is the 

managing member of a joint Hindu family may eject (Annada Mohan 
Sarma v. Basir^ S. A. 1568 of 1886, decided isth Jato., 1887), and this 
S^Ctidn does not apply when the suit is brought under the contract law 
on a breach of the conditions of a lease by the tenant {Hafipria Debt 
V. Rant Chandra Mahantt\ 19 Calc., 54 0 > when separate leases have 
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been executed in favour of each co-sharer, stipulatingf for the separate 
payment of each co-sharer’s share of the rent, giving each co-sharer a« 
right to measure and assess the land independently of the others and 
thus constituting three separate tenancies, one of v?hich might be avoided 
without* affecting the others {Harendra Narain Singh v. Moran^ 15 
Calc., 40). A co-sharer landlord can take joint possession of an aban- 
doned non- transferable holding without bringing a suit for partition 
{Dilbar Sardar v. Hossein Ah\ 26 Calc., 553). See note, p. 267. 

A co-sharer who is a joint landlord cannot now apply for commuta- 
tion of a rent payable in kind fsec. 40), or for a division and appraise- 
ment of rent payable in kind (sec. 69), (Nukheda Sin^h v. Ripu Mardan 
Singh^ 4 C. W. N., 239), or for the registration of landlords’ improve- 
ments (sec. 80), or sub-let (sec. 85), or issue a notice and enter upon 
an abandoned holding (sec. 87), or measure lands (sec. 90) ; {Makib Ali 
V. Amir Rai^ 17 Calc., 540 ; Matangini Dasi v. Ram Das Mallik, 7 
C. W. N., 93,) (in which case the landlords were not joint landlords), 
or apply for a survey and record-of-rights (sec. loi (2) (a), or for a 
settlement of fair rents [sec. T05 (i) and (2) ], or distrain (sec. 121), or 
apply to have the incidents of a tenancy determined (sec. 158, and 
Mahib AH v. Amir Raiyi'] Calc., 538), or apply for the attachment and 
sale of a tenure or holding so that the tenure or holding may pass at 
the sale (sec. 162) ; {Bhaba Nath Rai v. Durga Prasanno Ghosh, 16 
Calc., 326 ; Beni Madhab Rai v, Jaod Ali Sirkar, 17 Calc., 390(1) • 
Durga Charan Mandat v. Kali Prasanna Sarkar, 26 Calc., 727 ; 3 
C. W, N., 586 ; Sadagar Sarkar v. Krishna Chandra Nath, 26 
Calc., 937 ; 3 C. W. N., 742 ; Jarip v. Ram Kumar De, 3 C. W. N., 
747, Narain Uddin v. Srimanta Ghosh, 29 Calc., 2r9, 6 C. W. N., 124). 
Umesh Chandra Rai v. Gour Lai Chaudhri, 10 C. W. N., 1042(2 ), or 
apply to have declared that land has ceased to be chur or diara land 
[sec. 180 (3) ]. But he may institute proceedings under sec. 106, dis- 
puting an entry in a record-of-rights {Sher Bahadur Shahu v. Mackenzie^ 
7 C. W. N., 400). A co-sharer landlord may sue to compel a tenant to 
fill up a tank which he has excavated in one part of his holding (Govinda 
Chandra Basu v. Kamizuddin, 9 C. W. N,, ccxlvi). 

Application of this seoti on to suits for arrears of r&nt.— 
It has been held that this section does not apply to a suit brought by a 
co-sharer landlord for his share of the rent, if he has previously collected 
it separately (Dinamayi Debt v. Satimullah, decided on the 14th Sept, 
1886 ; reference under sec. 617 of Act X of 1877 from the District Judge 

(\) But see Nitayi Jkhari SahM v. Mari (ihvindh Saha, 20 Oalc., 677. 

Th© law on this pQiwt is changad lu Bengal by Act I, B. C*, ot 1907. Heess. 14SA, 
158B. 109 and 188A. 

36 
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of Run^pore, dated j8th June, 1886 . fagabandhu Patak v,Jadu Ghosh 
A/kushly 15 Calc., 47 ; Raj Kumar Mazumdar v. Prabal Chan- 
dra Ganguliy 9 C. W. N., 656) ; or if the tenant has taken a lease from 
him in respect of hts share of the holding { Bikari Charan Sen v. Bhut 
Nath Paramaniky 3 C. W. N., 214) : or to a suit by a co-sharer landlord 
Tor the entire rent, after making the other co‘-sharers, who will not join 
in the suit, parlies defendant {Prc 7 n Chand Naskar v. Mukhoda Debiy 
14 Calc., 201, and Umesh Chajtdra Rai v. Nasir Malliky 14 Calq., 203, 
note). Hut a suit by a co-sharer landlord for his proportionate 
share of the rent cannot be maintained, when there is no contract 
under which the tenant is bound to pay his share separately, although 
the other co-sharers landlords are made defend^LUts (AV^w Sara 7 i v. Ne 7 fi 
Narain, 6 C. W. N., 326). When a landlord sues for the entire rent of a 
holding, but it is found that he is entitled only to a share of the rent, 
the suit must be dismissed, unless h‘.s co-sharers are made parties to it 
or an arrangement is proved between the landlords and the tenant, that 
the latter should pay each landlord his proportionate share of the entire 
rent {Nepal Chandra Ghosh v. Mohendra Nath Raiy 31 Calc., 707). 
When a decree for the entire rent of a tenure is obtained by one of 
several co-sharers by making the others parlies defendant and is executed 
by him alone, the decree has the same effect as if obtained by all the 
co-shareis, and sec. 1S8 has no apphration {Chandfa Sikhar Patf'av. 
Rani Ma77jhiy 3 C. W. N., 386). It is, only when plaintiffs can show that 
those entitled as co-sharers to join with them refused to join, or have 
otherwise acted prejudicially to their interests, that they are entitled to 
sue alone and make their co-sharers defendants in the suit {Dwarkanath 
Mittra v. Tara Prasaniio R<u\ 17 Calc. 160 \Jiba?iti Nath Kha?i v. Gokul 
Chandra Chaitdhuru 19 Calc , 760 ; Sashi Sikha 7 ‘esswar Rai v. Giris 
Chandra T.ahiriy i C. W. N., 659). But such a suit should not be dis- 
missed merely on the ground that there is no evidence to show that the 
other co-sharers refusetl to join as plaintiffs {Bissessar Rai Chaudhuri v. 
Braja Kant Rai, r C. W. N., 221). If co-sharers are unaware 
whether the share of the rent due to their other co-sharers has been 
paid or not, they are entitled to bring their suit in the alternative, 
asking for their share of the rent only in the first instance, but 
praying that, if any portion of the rent due to their co-sharers be 
unpaid, they may be allowed 10 amend their plaint and claim a decree for 
the entire rent {Prakash Lai v. Ek kauri Balgohind Sahaiy 19 Calc., 735). 
See sec. 148 A, p. 439. In Piari Mohan Basu v. Nobin Chandra Rai, 26 
Calc., 409 ; 3 C. W. N., 271) as the Court was of opinion that there was a 
conflict between the cases of Tarini Kant Lahiri v. Nanda Kishor 
Patronavis (12 C. L. R., ^Z%)y Dwarkanath Mittra v. Tara Prasanna 
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Rai (17 Calc., 160), Bissessar Rat Chaudhuri v. Braja Kanta Rai^ (i C. 
W. N., 221), and Sashi Shikareswar Rai v. Grish Chandra Lahiriy (i. C* 
W, N., 659) it referred the following question for the^ decision of a 
Full Bench : “When two parties contract with a third party, can a 
suit bygone of them, making the other a co-defendant be dismissed, 
because the plaintiff had not proved that the ro defendant had refused to 
join as plaintiff?” The Full Bench answered this question in the negative. 
When a number of landlords collect rent jointly, the fact that one of them 
alone has got his name registered under the Land Registration Act in 
respect of his share does not entitle him to recover his share of the rent 
separately, {Ratnpad Singh v. Ramdas Pandiy i C. W. N., ccxiv). 

Where a whole body of co-sharer landlords and tenants have come to 
an arrangement by which rent is made payable to the co-sharers separately 
in proportion to their shares in the estate, it is not competent for one of 
the co-sharers so long as such arrangement subsists, to bring a suit for 
the full rents of the tenure by making his co-sharers parties defendants 
{Pfomoda Nath Rai v. Ramani Kant Rai^ 9 C. W. N., 34). But there is 
nothing to prevent the co-sharers reverting to their original condition, if 
they are all agreed {Shama Charan Bhutiacharya Akhai Kumar Mitra^ 
10 C. W. N., 787 ; 3 C. L. J., 627,) where there is nothing to show that 
their former arrangement to collect the rent separately was to be perpe- 
tual (Akhai Kumar M Ur a v, Gopal Kamini Debiy 33 Calc. 1010 ; Jo C. 
W. N., 952 ) 

Where several co-sharer landlords, who had been collecting the rent 
due to them separately from the dar-maurasidarsy united in bringing an 
action against the intermediate maurasidars for arrears of rent, so as to 
obtain a decree which would be binding upon and would pass the tenure ; 
heldy that the landlords were not bound to continue to collect rent in this 
manner unless they had given their consent in writing under sec. 88, and 
that their action in bringing a joint suit did not amount to fraud (Girish 
Chandra Mukhurji v. Chhatradhar Ghoshy 3 C. L. J., 379). 

But see the changes introduced in Bengal by ss. 148A, 158B, the pro- 
viso to s. 169, and s. 188 A, added to the Act by Act I, B. C., of 1907. 

Saits for damages by co-sharer landlords.— A suit for damages 
for trees cut down by a tenant is maintainable at the instance of one of 
several joint landlords (Hrisikesh Singha v. Sadhu Charan Lohary 2 C. 
W. N., 80). 

High Court's powers of revision.— Orders passed illegally and 
with thalerial irregularity under this section may be revised by the High 
Court under sec. 622, C. P. C. (Jagabandhu Patak v. Jadu Ghosh 
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Alkushu 15 Calc., 47/ Hrisikesh Singha v. Sadhu Chardin Lokar^ 2 C. 

w. n;, 80). 

[I88A- Notwithstanding anything 
Procedure in contained in thi.s Act, every suit between 
londlords. landlord and tenant as such instituted 

by— 

(a) a sole landlord, 

(&) the entire body of landlords, or, 

(c) one or more co-sharer landlords, 
shall be subject to the provisions of sections 143 
to 153 (both inclusive) ; 

and to every decree passed in a suit framed under 
sub-section (1) or sub-section (2) of section 158B, the 
provisions of Chapter XIV shall, so far as may be 
practicable, be applicable.] 

This section was introduced into the Act by s. 58, Act I, B. C., 1907. 
In the Select Committee’s report on the Bill of 1906, it is said with refer- 
ence to this section : 

“We have recast this clause in order more fully to counteract the ruling 
in the case of Jogendra Nath Ohosh v. Paban Chandra Oliokh referred to 
in the note on clause .‘i4. Wo have made the provisions of sections 143 to 153 
applicable to all suits between landlord and tenant as such instituted by a sole 
landlord, tlie entire body of landlords or one or more co-sliarer landlords, and 
have omitted mention of sections 108, 169, 184 and 185, and we have applied 
the various sections of Chapter XJ V of the Act to proceedings in execution of 
rent decrees in suits framed under section 358B. This was apparently the 
intention of the framers of the Bengal Tenancy Act, 1885, but the intention 
was frustrated by the ratio decidendi in the case of Jogendra Nath Qhoah 
V. Paban Chandra Cho$h,^^ {)i V, W. N., 472). See notes to 148A, 158H, 
169, and Sched. Ill, Arts (2) and (0). 

Rules under Act. 

189. The Local Government may, from time to 
time, by notification in the official 
Gazette, make rules consistent #with 
this Act — 


'tiidea under Act. 

Power to make rules 
regarding procedure, 
powere officers and 
service of notices. 
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(1) to regulate the procedure to be followed by 

Revenue-officers hi the discharge of any duty im- 
posed upon them by or under this A.ct, and may by 
such rules confer upon any such officer — ’ 

(а) any power exercised by a Civil Court in the 

trial of suits : 

(б) power to enter upon any land, and to survey, 

demarcate and make a map of the same, 
and any power exerciseable by 
V (B. c.) of J87o. officer under the Bengal 

Survey Act, 1875 ; and 

(c) power to cut and thresh the crops on any land 
and weigh the produce, with a view to 
e.stiinating the capabilities of the soil ; and 

(2) to prescribe the mode of service of notices 
under this Act where no mode is prescribed by this 
or any other Act. 

[(2) to prescribe the forms to be used, and the 
mode of service of notices issued, under this Act, 
where no form or mode is prescribed by this or any 
other Act ; 

(3) to prescribe the manner in which landlord’s 
fees shall be transmitted to the landlord ; and 

* (4) to prescribe the authority by whom the fees 
deposited under sections 12, 13, 15, 17 and 18, clause 
(a), may be declared to be forfeited, and the mode in 
which such fees, when so forfeited, shall be dea}|^ 
with.] 

Sub-sections (2), (3), and (4) in brackets have been substituted for 
sub-section (2) of this section by s. S9) Act I, B. C., 1907< 

■it 
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Extended to Orissa, (Not., Jan 5th, 1893), and to the Chota Nagpur 
Division, except the district of Manbhum (Not., Aug. 4th, 1906). 

Government Roles under this Act.— The rules made by the 
Local Government under this section, with the Board of Revenue’s 
instructions thereon, are printed in Appendix I. It was held in Upadhya 
Thakurv, Persidh Siiigh, (23 Calc., 723) that rule 25 of the former Chap. 
VI of the Government rules under the Act which allowed any number of 
tenants occupying land undet the same landlord to be joined as defend- 
ants in the same proceeding for the settlement of retits had been legally 
made by Government under clause (i) of this section. See rule 39 of the 
present Chap. VI. 

Board of Retrenue’s Survey and Settlement Rules. — All 
rules in the Board of Survey and Settlement Manual relating to the duties 
of Revenue officers making a survey and preparing a record- of- rights 
under the auihoiity of section 101 of the Bengal Tenancy Act, so far as 
such officers are Judicial officers and purporting to be instructions to 
those officers, which li ive not been passed by Government in the manner 
prescribed by se'^s. 189 and 190, are altogether without sanction of law 
and are in no way binding on such o^i.<^\i,{^Secrciiiry of State Neini 
Sing^h^ 21 Calc., 38, pp. 48, 49). 

190. ( 1 ) Every authority having power to make 

rules under .any section of this Act shall, 
before making the rules, publish a draft 
of tlie proposed rules for the information 
of persons likely to he affected thereby. 

(2) The publication shall be made, in the case of 
rules made by the Local Ooverninent or High Court, 
in such manner as may, in its opinion, be sufficient for 
giving information to persons interested, and, in the 
case of rules made by any other authority, in the 
prescribed manner : * 

Provided that every such draft shall be published 
in the official Gazette. 

* (3) There shall be published with the draft a 
notice specifying a date, not earlier than the expiration 
of one month after the date of publication, at or after 
which the draft will be taken into oopsideration. 


Procedure for 
itiaking, publi- 
cation and con- 
finnatioii of 
rules. 
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(4) The authority shall receive and consider any 
objection or suggestion wliich may be made by any 
person with respect to the draft before the date so 
specified. 

(5) The publication in the official Gazette of a rule 
purporting to be made under this Act shall be con- 
clusive evidence that it has been duly made. 

(6) All rul es made under this Act may, from 
time to time, subject to the sanction (if any) required 
for making them, be amended, added to or cancelled 
by the authority liaving power to make tlie same. 

Extended to Oiissa, (Not., Jan. 5th, 1893) and to the Chota Nagpur 
Division except the district of Manblium (Not., Aug. 4tli 1906). 

The only other authority, besides the Local (Government, authorized 
by this Act to make rules under it i^ the High Court (see secs. 100, 142 
and ^43). Tiie rules framed by the High Couit under secs. 100 and 142 
will be found printed in Appendix III. No rules under sec. 143 have as 
yet been made by the High Court. Rules framed by the Inspector 
General of Registration under sec. 69 of the Indian Registration Act 
and approved of by the Loral (government will be found in Appendix IV, 
but they are not rules made under this Act. 

Provisions ns to tempo rarily-sef tied districts. 

191 . Where the area comprised iu a tenure is 
situate in an estate which has never 
been permanently settled, nothing in this 
Act shall prevent the enhancement of 
the rent upon the expiration of a tempor- 
ary settlement of the revenue, unless the 
right to hold beyond the term of the 
settlement at a particular rate of rent has been ex- 
pressly recognized in settlement- proceedings by a 
Revenue-authority empowered by the Government 
to make definitively or confirm settlements. 

Extended to Orissa (Not., .Sept, loth, 1891 ). 


Provisions as 
to temporarily^ 
settled districts. 

Saving aa to 
tenures hold in 
estates which 
have been per- 
manently settl- 
ed. 
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This section was originally section 20 of the Bengal Tenancy Act Bill, 
1883. In the Statement of Objects and Reasons for the Bill it is slated 
with reference to this section, which saves to a landlord in a temporarily 
settled tract a ri^ht to raise the rent of any tenure when a new settlement 
of the revenue is made, that it is new and “ may be defended as being in 
accordance with the views that prevail as to the relative position of the 
landlord, the tenant .and the Government in such tracts. The Govern- 
ment has a right to raise its revenue on the occasion of afresh settlement. 
Of this right, no act of the landlord can deprive it ; and, accordingly, if 
the landlord were to be bound by a grant at fixed rates made by him so 
as to extend beyond the term of the settlement, the result would be that 
on the occasion of a new settlement, he might be exposed to the risk of 
having to pay an enhanced revenue without the possibility of recovering 
it from his tenant.” (Statement of Objects and Reasons, Bengal Tenancy 
Bill, 1883, Chap. Ill, para. 21 ; Selections from the papers relating to the 
Bengal Tenancy Act, 1885, p. 189). 

Section 192, however, as amended by Act I, B. C., of 1907, enables 
a Revenue Officer making a settlement of land revenue in a temporarily 
settled estate, to fix fair and equitable rents of his own motion, even 
where the landlord has granted a lease or made a contract purporting 
to entitle the tenant to hold the land free of rent or at a particular rent. 

This section does not apply to a case in which an estate though not 
permanently settled in 1793 was subsequently permanently settled in iSii 
(Tamasha Bibi v, Asutosh Dha 7 \ 4 C. W. N., 513). 


192. When a landlord grants a lease, or makes 


Power to alter 
rent in case of 
new assessment 
of roveiiuo. 


any other contract, purporting to entitle, 
the tenant of land not included in an 
area permanently settled to hold that 


land free of rent or at a particular rent, and while the 


lease or contract is in force — 


(a) land-revenue is for the first time made payable 
in respect of the land, or 

(^>) land-revenue having been previously payable 
in respect of it, a fresh settlement of land- 
revenue is made, 

a Revenue-officer may, notwithstanding anything 
in the contract between the parties, by order, on the 
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application of the landlord or of the tenant, [or of his 
own motion shall] fix a fair and equitable rent for the 
laud in accordance with the provisions of this Act. 

The words within brackets were inserted in this section by s. 60, Act 
I, B. C., 1907. 

’ 

Extended to Orissa, (Not, Oct 17th, 1892). 

This section was sec. rai of the Bengal Tenancy Bill, 1883, as first 
introduced^ In the Statement of Objects and Reasons (Chap. IX, para. 
86} it is said that this section “ in effect enacts that contracts fixing rents 
shall, in temporarily-settled tracts, hold good only until a fresh settle- 
ment is made. The reasons for the provision are similar to those stated 
above (para. 21) in connection with sec. 20^' (now sec. 191). (See 
Selections from the papers relating to the Bengal Tenancy Act, 1885, p. 
199). But it would seem that under the law as it stood before the 
Amendment Act I, B. C., of 1907, leases and contracts made by a land- 
lord purporting to entitle a tenant of temporarily settled land to hold that 
land rent-free or at a particular rent, could only be avoided in the manner 
prescribed by the section, and, further, that a Settlement Officer could act 
under the section only on the application of the landlord or the tenant 
and could not of his own motion alter the rent agreed upon by the parties, 
though the land might be assessed for revenue purpose at full rates. 
But the words added by Act I, B. C., of 1907 enable a Revenue officer to 
fix rents in such cases of his own motion. The Notes on Clauses append- 
ed to the Amendment Bill of 1906 contain the following remarks : — 

** This clause is intended to enable the Revenue Officer, in cases where a 
settlement of land revouuo is being made, to fix a fair and equitable rent of 
his own motion for all lands, in respect of which the settlement of land 
revenue is being made. It sometimes happens that temporary settlement- 
holders, in the course of a sotllement, fraudulently create fictitious rent-free 
holdings or holdings at low rates of rout, with the object of reducing the value 
of the estate and getting the revenue lowered. The revenue demand is fixed on 
a fair valuation of the lands of the estate, but unless fair and equitable rents 
are fixed, the settlement-holder may be unable to meet the demand, and the 
Government revenue may be endangered. It is considered necessary, there- 
fore, that the Revenue Officer should have power to settle fair and equitable 
rents of his own motion, in cases whore the settlement-holder has collusively 
lowered the rental demand, with the object of preventing a new settlement 
being made on a fair revenue.” 
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Rights* of pasturage, tfc. . 

193 . The provisions of this Act applicable to 
, suits for the recovery of arrears of rent 

Riyhtfi of pas- ^ 

turaye, d'c. sliall, as far as may be, apply to suits 

Rights of pas- ^ \ ^ 

tiirage. forest- for tliG recovery of anything payable 

or deliverable in respect of any rights 
of pasturage, forest*rights, rights over fisheries and 
the like. 

Rights of pasturage, forest rights and fisheries.— When 
pasture land, a forest, thatching gras^ land, or a tank is held by a tenure- 
holder or raiyat as part (jf his tenure or holding, the provisions of this 
Act will be fully applicable ; but when they are held otherwise, only the 
provisions of this Act for the recovery of arrears of rent will be applic- 
able, and they only “so far as may be.” The provisions of this section 
make no change in the law on this su])ject which prevailed before the pass- 
ing of this Act. Thus, under the old law it was held that a right of occu- 

pancy could be gained in land Ubcd for grazing horses {^Fitzpatrick v. 
Wallace^ II W. R., 231) and in a tank •situated on land let for cultivation, 
but not in a tank forming the principal subject of the lease, and with 
only so much land appurtenant as was necessary for its banks (Afidki 
Krishna Basu I'am Das Sen^ 20 W. R, 341 ; Shibu Jclya v. Gopal 
Chandra Chaudhuri^ 19 W R., 200), or in a tank not part of an agri- 
cultural holding but u^ed for rearing and preserving fish i^Mahananda 
Chakravartti v. Manifula Kcotani^ 31 Calc., 937) or when the tenant had 
merely a right to graze cattle, cut wood, catch fish or cut the grass of 
thatching grass land which grew spontaneously, and which he in no way 
cultivated {Gur Dial v. Ravi Dui, i Agra, F. H., 15). No right of 
occupancy can be acquired in a fishery or jalkar ( Uma Kanto* Sarkar v. 
Gopal Sin^hy 2 W. R., Act X, 19 ; Sham Narain Ckaudhuri v. The Court 
of WardSy 23 W. R., 432 ; Jaogubandhii Saha v, Proviatha Nath Raiy 
4 Calc., 767 ; Bollai Sati v. Akratn Aliy 4 Calc., 961). So, too, a 
lessor cannot sue under Act X of 1859 to enhance the rent payable by 
a lessee on account of a right leased to the latter to the collect lac insects 
from trees growing in the formers lands ( Gopal Singh Murah v. 
Sa7ikari Pahatuiy 23 W. R., 458). But a rent suit may be brought under 
a farming lease from the owner of a hat to collect a portion of the 
proceeds of sale from persons exposing their goods for sale in the hat 
(^Bangshodhur Biswas v. Madhu Mahaldary 21 W. R., 383). See note to 
secs. 3 (3), and 3 (5), pp. 21, 22, or for rent of the description known as 
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phalkar ( Gobind Sukal v. Gokul Bhakat^ 23 W. R., 304). That the pro- 
visions of this Act for the recovery of arrears of rent are only made 
applicable to rights of pasturage, forest rights, etc., “ as far as ' may be,” 
would appear to be due to the fact that the holders of such rights may 
have only limited or no interests in the land over which they exercise 
these rights (Bishun Lul Das v. Khairunnissa Be^um^ l W. R., 78 ; 
Manohar Chaudhu 7 ‘i v. Nursingh Chaudhuri^ 1 1 W. R., 272 ; Radha 
Mohan Mandal v. Nil Madhitb Mandat^ 24 W. R , 200 ; David v. Grish 
Chandra Guha^ 9 Calc., 183^, though there is no such broad proposition 
that the settlement of a jalkar implies no right in the soil (Rakhal 
Char an Mandal v. Watson Co ^ 10 Calc., 50). It is, therefore, 
doubtful how far the provisions of Chap. XII, lelatmg to distraint and 
of Chap. XIV, relating to sales for arrears under decree, will apply to 
arrears of rent of such rights It has been held that a jalkar is not an 
easement within the meaning of sec. 27 of the Limitation Act, IX of 1871. 
(Parbati Nath Rat v. Madhu Patol^ 1 C. L. R., 592). But it may exist 
in India as an incorporeal hereditament {Foi'bcs v. Mir Muhammad 
Nosscin^ 12 B L. R., 210 ; 20 W. R. 44) and is immoveable property 
within the meaning of the General Clauses Act (I of 1868) (Fadu Jfiala 
V. Gaur Mohan Jhala^ ig Calc. 544). Jalkar^ or water rights, may in- 
clude rights to drift and stranded timber as well as ri,»hts to fishing or any 
other interest of a similar kind in the produce of a river 
Debi V. Secretary of StatCy 24 Calc., 504 ; r C. W. N., 249). When 
a grant is merely of a right of fishery, the lessee raccjiiires no right 
in the sub-soil nor is he entitled to retain possession when the water 
dries up ( Mahanand Chakravartti v. Manga/a Kcotaniy 31 Calc , 937 ; 
8 C. W. N., 804). One who h.is a right of fishery in a public navig- 
able river is entitled to such right also in a channel which is connected 
with it like an arm of the river .system, and flows in the bed from which 
the river has shifted {Jagendra Narain Rai v. Crawford^ 2 C. L. J., 569.) 
A suit for rent of a jalkar will lie in the Court where the suit for posses- 
sion of the fishery would lie (sec. 144 of this Act ; Shibii Haidar v. Gopi 
Sundari Dasiy i C. W. N., Ixxxvii). The rent law in Bengal does not 
apply to ferry tolls {Rackhca Singh v. Upendro Chandra Singhy 27 Calc., 

239) 
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Saving for conditions binding on landlords. 


194. Where a proprietor or permanent tenure- 


Saving /or condllionx 
binding on la}vH.ords, 
Tenant not enabled 
by Act to violate con- 
ditions binding on 
landlord. 


holder holds his estate or tenure 
subject to the observance of any 
specified rule or condition, nothing 
in this Act shall entitle any person 


occupying land within the estate or 


tenure to do any act which involves a violation of 
that rule or condition. 


Savings for special enactments. 

Savings for Hpii- 195. Nothing ill this Act shall 

dal enachn/exita. afioct 

Savings for spe («) the powers and duties of 

ciai enactments. Settlcment-officers as defined by aiiy 

law not expressly repealed by t^is Act ; 

(J)) any enactment regulating the procedure for 
the realization of rents in estates belonging 
to the Government, or under the nianage- 
inent of the Court of Wards or" of the 
Revenue-authorities ; 

{c) any enactment relating to the avoidance of 
tenancies and incumbrances by a sale for 
arrears of the Government revenue ; 

(d) any enactment relating to the partiticj 4 of 

revenue-paying estates ; 

(e) any enactment relating to patni tenures, in so 

far as it relates t*^ those tenures ; or 

(f) any other special or local law not repealed 

either expressly or by necessary implication 
by this Act. ^ 
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Extended to 'the Chota Nagpur Bivision, except tlft district of 
Manbhum (Not., Feb, 9th, 1903). 

Settlement laws.>-The principal laws relating to settlements in 
Bengal are Regulations VII of 1822, IX and XI of 1825, and IX of 1833, 
Act VIII, B. C., of 1879 is in force only in districts to which the Bengal 
Tenancy Act has not been extended. 

Realization of rents in Government and Wards* Estates.— 
The Acts relating to this subject are Acts VII (B. C. ) of 1868, and I 
(B. C.) of 1895. 

Sales for arrears of Government revenue.-rThe laws rejating 
to the avoidance of tenancies and incumbrances by sales for arrears of 
Government revenue are Acts XI of 1859 (secs. 37 and 53), VIl (B. C.) 
of 1868, (secs. II and 12), and II (B. C.) of 1895. 

Partition of revenue-paying estates. —The law now regulating 
the partition of revenue-paying estates in Bengal is Act V (B. C.)of 1897. 

Patni tenures.— The laws relating \oJ>atni tenures are Regulations 
Vill of 1819 and 1 of 1820 and Acts VI of 1853 and VIII (B. C.) of 
1865. Regulation VIII of 1819 being an enactment relating to 
tenures is under sec. 195 (<?) of the Bengal Tenancy Act not affected by 
that Act, and the provisions of sec. 13 of that Act have no application 
to paini tenures {Gyanoda Kanth Raiv. Bramomayi Dast\ 17 Calc., 162). 
But the provisions of secs. 15 and 17 of the Bengal Tenancy Act apply to 
paini tenures. The object of sec. 195 {c) is that nothing in the Bengal 
Tenancy Act should interfere with the patni law in respect oi patni 
tenures, bu^ that in other respects the Bengal Tenancy Act should be 
held to apply, as supplementing the patni \?an {Durga Prasad Bando- 
padhya v. Brindaban Rai^ 19 Calc,, 504). Where certain shares in certain 
mahals were granted in a permanent lease along with certain jote lands 
situated in those mahals by one instrument which described it as ti patni 
settlement, at a rent fixed in a lump and where in such a case there was 
no appropriation of the rent of the jote jamas as distinguished from those 
of the patni taluks : held that the settlement created by this lease cannot 
be regarded as a valid patni tenure although the parties may have 
originally agreed that the patni regulation will apply (Hayes v. Bidya 
Hand Thakur, 3 C. L. J., 373 )* 

Dar-patni tenures.— tenures are not included within 
the terms of clause (e) of s^c. 195. “The words ‘in so far as it relates 
to those tenures, must,* we think, be treated as expressly limiting the 
provision to enactments relating to patnis properly and strictly so called 
and as intended to exclude those which relate to tenures, which, although 
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resembliDgJJ^/^/j, as dar-pattih^ &c., are not strictly not possess- 
ing all the qualities of them.” Section 13 of this Act, therefore, applies 
to sales of dar-patni tenures in execution of decrees {Mahomed Abbas 
Mandal v. Brajo Sundari Debi^ 18 Calc, 360), So, notwithstanding a 
stipulation in a pat 7 ti lease that on default of any instalment of rent, the 
landlord shall be entitled to realize it by the sale of the patni^ ih^paini- 
dar\s personally liable {Sourendra Mohun Tagore v. Sarnomoyi^ 26 
Calc., 103). 

Construction of Act. 


Construction of 
Act. 

Act to 1)6 read 
subject to Acts 
hereafter passed 
by Lieutenant- 
Governor of 
Bengal in Coun- 
cil. 


196. Tills Act shall be read 
subject to every Act passed after its 
coinmencenient by the Lieutenant- 
Governor of Bengal in Council. 


“In the absence of some such provision as this, the Bengal Legislative 
Council would, owing to the wide extent of ground covered by this mea- 
sure of the Supreme Legislature, find itself practically debarred for all 
time to come from dealing with almost every question affecting the rela- 
tions of agricultural landlords and tenants.” (Report of the Select Com- 
mittee, dated 12th February, 1885. Selections from papers relating to the 
Bengal Tenancy Act. 1885, p. 389). Under sec. 5 of the Indian Councils 
Act, 1892, {55 and 56 Viet, c. 14, s. 5,) the local legislature of any province 
may with the previous sanction of the (iovernor-( General repeal or amend 
as to that province any Act or Regulation of the Supreme .Legislature 
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Nl'XttEK AND VBAIl, 

VIII of 1793 

XU of [805 

V of 1812 

XVIII of 1812 

XI of 1825 


SCHEDULE I. 

( See Section 2.) 
Rkpeai. of Enactments. 
Regulations of the Bengal Code, 


SUIHJECT (H? Ukoulation. 


A Rep^ulalion for re-enacting with 
modifications and amendments the 
rules for the Decennial Settlement 
of the IHiblic Revenue payable from 
the lands of the zamindilrs, inde- 
pendent lalukddrs and other actual 
proprietors of land in Beni^al, Behar 
and Orissa, passed for those Tro- 
vinces respectively on the i8th 
September, 1789, the 25th Novem- 
ber, 1789, and the 10th February, 
1790, and subsequent dates. 

A Re^julation for the settlement and 
collection of the Public Revenue 
in the zilla of Cuttack, including the 
parg.'inds of Pattiispnr, Kummadi- 
chour, and Bagiac, at present in- 
cluded in the zilla of Midnapur. 

A Regulation for amending some of 
the rules at present in force for the 
collection of the land-revenue. 

A Regulation for explaining Section 
2, Regulation V, 1812, and rescind- 
ing Sections 3 and 4, Regulation 
XLIV, 1793, Sections 3 and 4, 
Regulation L, 1795, enacting 
other rules in lieu thereof. 

A Regulation for declaring the rules 
to be observed in determining 
claims to lands gained by alluvion 
or by dereliction of a river or the 
sea. 


EXTBKr OF REPEAL. 


Sections 51, 52, 

53 . 54 , 55 , 64 
and 65. 


Section 7. 


Sections 2, 3, 4, 
26 and 27. 


The preamble 
and sections 2 
and 3. 


In clause i of 
Section 4, from 
and including 
the words “nor 
if annexed to 
a subordinate 
tenure” to the 
end of the 
clause. 
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NuMBIR AN1> VF.AR. 

StJBJIKrr OF ACT. 

SXTETer OF BBPRAL. 

VI of 1862 

An Act to amend Act X of 1859 (to 
amend the law relating to the recov- 
ery of rent in the Presidency of Fort 
William in Bengal). 

The whole Act. 

IV of 1867 

An Act to explain and amend Act VI 
of 1862, passed by the Lieutenant- 
Governor of Bengal in Council, and 
to give validity to certain judgments. 

The whole Act. 

VIII of 1869 

An Act to amend the Procedure in 
suits between landlords and tenants. 

The whole Act. 

VIII of 1879 

An Act to define and limit the powers 
of Settlement-officers. (M 

The whole Act. 


Act of the Governor -General in Council. 


NnMBren and ykar. 


SrBjKr’T or act. 


KXTeNT OF RRPEAL, 


X of 1859 An Act to amend the law relating to The wholeAct, 
the recovery of rent in the Presidency 
of Fort William in Bengal. 


(1) The following nection of tlio Bengal Tonancy (Araondrnont) Act, 1SP8, further repeals 
Act V, B. C., of 1894. See note, p, 372. 

11. Bengal Act V of 1S94 (an Act to remove doubts which have arisen in 
coniieotion with the re-settlement of land-revenue in 
A^rv of temporarily-settled areas, and to amend the Bengal Tenancy 

Act, 1885j is hereby repealed. 
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FORM OF RECEIPT, 


SCHEDULE II. 

Forms of Receipt anp Account. 
{See aections 66 and 67), 
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Details of payments {Tenant's portion,) Details of payments {Landlords portion,) 


Bengal tenancy act. 
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See Calcutta July 24, 1889, Sup , p 1374. Modified for Onssa (See Government notification. No. 373 L. R., 21st 

January, 1993, Calcutta Oozette, January 28th, 1903, Part I, pp. 81, 82). 
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SCHEDULE III. 

Limitation. 

(See section 184.) 
Part I, — Suits. 


DoHcriptifm of Huit. 


Porioti of Time from which period 

rilTintHlfou. ImgliLS to run. 


1. To eject any tenure-holder or 

raiyat on account of any 
breach of a condition in res- 
pect of which there is a con- 
tract expressly providing that 
ejectment shall be the penalty 
of such breach. 

[l {a) To eject a non -occupancy 
raiyat on the ground of the 
expiration of the term of his 
lease. 

2. For the recovery of an arrear 

of rent fin a suit brought by — 
( 2 ) a sole landlord, 

(//■) the entire body of land- 
lords, or 

(m) one or more co-sharer 
landlords.] 

{tt) when the arrear fell due be- 
fore a deposit was made under 
.section 6i on account of the 
rent of the same holding. 

{/>) in other cases , 


3. To recover possession of land 
claimed by the plaintiff as an 
occupancy-raiyat f a raiyat 
or an under-raiyat] 


One year. The date of the breach. 


Six months The expiration of the 
term.J 


Six months. The date of the service 
of notice of the de- 
posit. 

Three years The last day of the 
Bengali year in 
which the arrear fell 
due, wheie that year 
prevails, and the last 
day of the month of 
Jeyt of the Amli or 
Fasli year in which 
the arrear fell due, 
where either of those 
years prevails. [The 
last day of the agri- 
cultural year in which 
the arrear fell due.] 

Two years. The date of dispos- 
session. 


The new article T ui) has been added and the words in brackets have 
been inserted by sec. 6i, Act I, B. C., 1907. The words “ the last day of 
the agricultural year ” have been substituted for the whole of the words 
in the 3rd col., opposite art. 2, and the words “ a raiyat or an under- 
raiyat are substituted for the words an occupancy raiyat ” in article (3). 
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Pakt II. — Appeals. 


DoBcription of Apfuial. 


Period of Time from which period 

LiaiiiHtiot). begins to run. 


4. From any decree or order under 
this Act, to the Court of a Dis- 
trict Judge or Special Judge. 


Thirty days.j The date of the decree 
or order ajipealed 
against. 


5. From any order of a Collector 
under this Act, to the Commis- 
sioner. 


Thirty days. 


The date of the order 
appealed against. 


Part III. — Applications. 


l)o.scnptiou of Applicatit 


Period of That) from which period 

Lmiitatiou. begins to run. 


For the execution of a decree or | Three years 
order made under this Act, or 
any Act repealed by this Act, 

[in a suit between landlord 
and tenant 10 whom the 
provisions of this Act are 
applicable,] and not being a 
decree for a sum of money j 
exceeding Ks. 500, exclusive 1 
of any interest which may 1 
have accrued after decree j 
upon the sum decreed, but 
inclusive of the costs of exe- 
cuting such decree ; except 
where the judgment-debtor 
has by fraud or force pre- 
vented the execution of the 
decree, in which case the 
period of limitation shall be 
governed by the provisions 
of the Indian Limitation 

Act, 1877- 


(1) The date of the de- 

cree or order ; or 

(2) where there has 

been an appeal, 
the date of the 
final clecice or 
order of the Ap- 
pellate Court ; or 
(3} where there has 
been a review of 
judgment, the 
date of the deci- 
sion passed on 
the review. 


The words in brackets in article 6 have been substituted by sec. 61, 
Act I, B. C., 1907, for the words “under this Act, or any Act repealed by 
this Act.” 
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Article 1 .— -A landlord who has’ waived his right to sue for the can- 
celment of a lease on the raiyat’s failure to pay six successive instalments 
is not barred by limitation from suing for cancelment on further breaches 
of the covenant {Duli Chand v, Meher Chand SaAu, 8 W. R,, 138). But 
in a suit for the cancelment of a lease on the ground of an alleged breach 
of its conditions, viz., the defendant’s failure to plant 2,000 betel-nut trees 
within five years from the date^ of the lease, it was held that the plaintiffs 
cause of action was not a continuing or an annually recurring one, but 
accrued when the breach actually took place, (f. ^.,) on the expiration of 
the stipulated five years, and that plaintiff was bound to sue within one 
year from thut dsitti (^a/i /Cawa/ Majumdar v. Jumat Ah\ ii W. R. 
4S2 ; 3 B. L. R., App., 47). 

For a suit brought to eject a tenant for misuse of the land in a manner 
which has rendered it unfit for the purposes of the tenancy, the period of 
limitation is two years under art. 32, Sch. II of Act XV of 1877 (Soman 
Gope v. Raghtibar Ojha^ 24 Calc., 160 ; i C. VV. N., 223). 

Article 1 (aj.—Section 45 hris been repealed in Bengal, and the 
period of limitation for a suit for the ejectment of a non-occupancy raiyat 
on the ground of the expiration of the term of his lease has been trans- 
ferred to its more appropriate place, Schedule III. See note, p. 153. 

Article 2 . -This article includes a suit to recover under a lease, and 
there is no distinction as to the form of the lease, or as to whether it is 
registered or not (Ishwari Prasad Narain Saht v. C^owdy^ 17 Calc., 469). 
Suits for rent founded on registered contracts in respect of lands subject 
to the provisions of the Tenancy Act are governed by the limitation pro- 
vided by this article (Mackenzie v. ^Pahomed Ali Khan, 19 Calc., i). A 
registered lease granted for building purposes and for establishing a coal 
depot, not being a lease of land for agricultural or horticultural purposes, 
does not come within the operation of the Tenancy Act and the limitation 
applicable to a suit for rent reserved in such a lease is that prescribed by 
art. 1 16 of the Limitation Act. (Raniganj Coat Association v,Jadu 
Nath Ghosh, 19 Calc., 489). The period of limitation applicable to a 
suit for compensation for use and occupation of land is six years under 
art. 120 of the Limitation Act (Watson ^S^• Co. v. Ram Chand Datta, 23 
Calc., 799 )- 

The words introduced into this article and into article 6 by s. 6r, Act 
I, B. C., 1907, it is said in the Selecf Committee’s Report on the Bill, 
‘‘will restore to suits for arrears of rent and to executions of rent deerees 
the rules of limitation originally intended by the framers of the Act to ap- 
ply to such rent and execution proceedii^s, as to the applicability of 
which, as explained in the Note on Clause 39 in the Statement of Objects 
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and Reasons, and in the note on clause 34 above, there may be some 
doubt.*V 

See also notes to ss. 148 A, 158 B, 165, and 188 A, pp. 439—441, 472, 
495 and 564. 

Article 2 . («). — By a condition in the lease of a ialtik additional rent 
became payable in respect of all lands, which, not being in a state of 
cultivation at the time of the lease, should be subsequently brought into 
cultivation, so soon as the lessee had enjoyed them rent-free for the space 
of seven years. Rent having become due under the condition on certain 
lands, which hid not been in a state of cultivation at the time of the- 
making of the lease, the lessee deposited in Court, as the entire rent pay. 
able in respect of the the same amount as he had paid in previous 

years. In a suit brought a year after the lessor had notice of such 
deposit, to recover the entire rent payable in respect of the lands newly 
brought into cultivation, it was held that such suit, having been institut- 
ed more than six months after service of notice of such deposit on theles-r 
sor, was barred under sec. 31 of Bengal Act VIII of 1869. (ffuM Sankar 
Senapati v. Bir Chandra Manikya^ 4 Calc., 714). But a suit for rent due 
for a period prior to a deposit being made under Act VIII (B. C.) of 
1869 is not barred, where the contention of the defendants is that the 
tenure was the depositor’s and that the rent was due from him and not 
from them {Ramdin Siny^h v. Chandi P ras had Singh ^ 2 \ W. R., 278), and 
lhi$ period of limitation does not apply to a deposit made before the rent 
\s (Tara Mtvti Kiittwari V. Jiban Mandar^ 6 W. R., Act X, 98; 
Ahmed Hossain v, Kcramat^ 8 W. R., 353 : Surja Kant Achatya 
Hemanta Kumar 20 Calc., 498. But see Mahomed Shuhurulla v. 
Rumya Bzbiy 7 W. K., 487). Fhe notice of deposit is to be served by 
the Court, and it is, therefore, to be presumed until the contrary be 
shpwn, that the notice was issued and duly served (Bijai Govind Sin^h 
v. Karu Singh^ 18 W. R., 53B. When co-sharer landlords are jointly 
and severally entitled to the rent claimed, the service of a notice of 
deposit of rent on any one of them will not reduce the period of lilthitation 
to six months, as piovided in this article {^Rup Chand Mahton v. Gudar 
Singh, 6 C. W. N., 15 ; 29 Calc., 283). 

Article 2 (b).— The last day on which a suit for recovery of arrears 
of rent can be instituted under sec. 29, Act VllI (B. C.) of 1869, is the 
last day of the third year from the close of the year in which the rent 
became payable {Kashi Kant Bhattacharji v. Rohlni Kant Bhattacharji, 
6 Calc., 325. See also Durga Das Chaiurji v. Nobin Mohan 
Ghosal, 6 W. R , Act X, 63 ; Umur Narain Puri v. Ararat Lai, 7 W. R., 

; Baikant Ram Rai\, Shapfunnissa Begam, 15 W. R., 523; ffdro 
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Kumar Ghosh v. Kali Krishmi Tkakur, 17 Calc., 251 ; Barnamayi 
Dasi V. Barmamayi Chaudhurani^ 23 Calc., I90-, The liinitation 
of thiffee years alloH'ed for a suit to recover arrears of rent must 
reckon, not from the dale of instalments, but from the day of the year in 
which the arrear becomes due {Gobind Kumar Chaudkri v, Haro Gopal 
II W. R., 537). This article docs not apply to a suit brought by an 
assignee of arrears from the landlord {Mahendra Nath Kalamori v. 
Kailash Chandra Dot^ra, 4 C. W. N., 605). The Rent Act recognizes 
payment in kind as rent. Non-payment in kind, theiefore, must be deem- 
ed to be an arrear of rent and as such a suit may be brought to recover 
it within three years from the last day of the Bengali year in which it 
shall have become due. But inasmuch as the actual grain is not pro- 
ducible at any time within three ye.ars from the time when it became due, 
the money value of the grain, as it stood when it was ready for delivery 
and ought to have been deliveied, must necessarily be taken to represent 
the grain itself {Krishnahandhu Bhaiiacharji v. Rotish^ 25 W. R., 307). 
See note, p. 188. The right of a landlord to recover any sum payable by a 
tenant as drainage charges under Act VI, B. C, of 1880, accrues not on 
the date on which the Collector assessed the amount payable by the 
tenant, but on the date on which the landlord himself enters into an 
engagement with the (government to pay the cost with which he is 
charged under the Act {Man Mohim Dasi v Priya Nath Besali, 8 C. W. 
N., 640 ) A suit to recover such drainage charges is governed by cl. (2) 
Sch. 1 1 1 of this .Act (Nafar Chandra v. Jyoti Kumar Mukhurji^ 1 r C. 
W. N., 57). 

The word “arrear” in the tliird column of this article means “rent in 
arrear,” and where the Fasli year prevails, the suit must be brought with- 
in 3 years of the Jeyt of the year in which it fell due. The period of 
limitation is therefore not 3 years, but 2 years and 9 months {/shwardhari 
Singh V. Ram Brich Rai, 3 C. L. J., 74 n). 

When the period of limitation referred t j in this article has expired, 
the plaihtiff cannot be allowed to fall back upon art. 132, Sch. II of the 
Limitation Act {Kali Charan Bhaumik v. Harendra Lai Rai, 4 C. L. J., 
553). 

As regards the changes made by s. 6i, Act I, B. C., 1907 in this 
article, it is said in the Select 'Committee’s report on the Bill of 1906 : 

“The present state of affairs regarding limitation for the bringing of suits 
for recovery of rent is anomalous. By this amendment, which has been made 
on the suggestion ol the High Court, we have attempted to remove the anoma- 
ly. The chan (re will affect those portions of the Province only wherjO the AniH 
or Fanii year prevails.^ There will result a slight extension in favour of the 
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landlords of the period of limitationi and there can be no reasonable objection 
from the tenants’ ppint of view'. The present custom fulfils no particular 
Object.” 

Article 3. — The introduction of this article is due to a proposal of 
the Rent Commission, who in their report (Vol. I, § 158, p. 71) say : “We 
have provided that one year shall be the period of limitation for a suit by 
a raiyat against his landlord to recover the possession of a holding from 
which such raiyat has been illegally ejected by such landlord in any case 
not governed by sec. 9 of the Specific Relief Act, 1 of 1877 i tn other 
words, for a suit intended to try not merely the question of dispossessif>n 
without consent, but also the question of title.” The Select Committee 
on the Bill observed regarding this article : — “We consider that a 
moderately short period of limiiation should be fixed for the recovery by 
an occupancy-raiyat of land comprised in his holding, and, following the 
precedent presented by sec. 81 of the Central Provinces Act, 1881, we 
have fixed the period at two years from the date on which he is ejected.” 
(Selections from papers rcliting to the Bengal Tenancy Act, 18S5, p. 242) 
In Ramsani Bibi v. Amu Batpari^ (15 Calc., 317), it was held that this 
article relates to suits brought by an occupancy raiyat against his land- 
lord, and not to a suit brought again.st a tliird party, who is a trespasser. 
In Chixnclui Kishor De v Raj KtsJwr Maziiuuhw^ (15 Calc., 450), it was 
similarly ruled that the suit mentioned in sec. 184, and Sched III, Part 
I, art. 3, of the Bengal Fenancy Act, 1885, means a suit by an occupancy 
raiyat as such, that is, an occupancy-raiyat claiming a right of occupancy 
as against his landlord. Then, in Saraswati Dasi v. llari Tttran 
Chakravarlii, ^16 it was decided that this article applies to 

all suits by occupancy r.uyats for the recovery of possession Of land from 
which they have been dispossessed by their landlords, and in which the 
title of the raiyais is denied and put in issue. “There is nothing in the 
terms of the law,” it was said, “to lead us to suppose that the legislature 
provided only for suits of a possessory nature, such as was previously 
detiU with by sec. 27 of Bengal Act VI 11 of 1869.” This was followed 
in the case of Ramd/utn Bhadra v. Rain Kumar De^ (17 Calc., 926), in 
which, it was observed, but as an obiter dutum^ by Ghosi, J., that “the 
words of aiticle 3 of the ntw Act seem to Indicate, although the matte 
is not clear, that alt suits for the recovery of possession wherein an occu- 
pancy right may be claimed are to be governed by the limitation pres- 
cribed in that article.” But in Julmati v. Kali Prasanna Rai^ (28 Calc., 
127 ; 4 C. W. N., 803), in which the plaintiffs sued as occupancy raiyats 
to recover possession of land from which they had been dispossessed by 
the defendants, one of whom was one of their landlords (/. e. a co-sharer 
landlord) and the others were persons who had acted collusion with 
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him, it was decided by a Full Bench that this article was applicable. 
Then, in Bheka Singh v. Nakchhed Singh^ (24 Calc., 40) it was ruled that 
the operation of the article is not restricted to suits against the landlord 
alone, and that it applies to a suit brought against a tenant with whom 
the laid has been settled by the landlord. “We are not aware of any 
decision,” it was observed in this case, “(there is none reported) which 
limits the article against the landlord alone, and holds that it does not 
apply to a suit against a person holding under the landlord. The omis- 
sion to add the landlord as a party would not in our opinion extend the 
period of limitation from two to twelve years. It is the circumstance of 
the ouster, and the fact that a particular person has ousted the plaintiff, 
which gives I ise to the necessity of his proving bis occupancy right as 
against that person and, therefore, makes it necessary for him to sue to 
recover possession of the land, claiming it to be held by him as an occu- 
pancy raiyat.” See also Rnkhit Afahanta v. Padda Bauri, (9 C. W. N., 54). 
So, too, when the dispossessing defendants have been inducted into the 
land by the agents of the landlord, {C/tintamani Sahu v. Upendro Nath 
^amakur^ 4 C. W. N., 326). The two years’ period of limitation applies 
whether the dispossession be by a fractional landlord, the sole land- 
lord, or the entire body of landlords {Parameswar v. Kali Mohan^ 28 
Calc., 127 ; 4 C. W. N., 800 j Annada Sundari Chandalini v. Kcbalram 
Changa^ 7 C. W. Nf, 542.) But when the landlord is no party to the 
suit and there is nothing to show that he had any hand in the ouster, the 
period of limitation applicable is twelve years, though the defendant may 
claim to hold under the same landlord as the plaintiff {fradat v. Dalu^ 
I C. W. N., 573). See also A fo/iarnm A li V. Tukha Ali\ {() C. W. N., 
ccxxxi) ; aticl Ramijulla v. IshaU Dhalt\ (6 C. W. N., 702 , 29 Calc., 610) ; 
which overrules Mara Kumar v. Nasarudin^ (4 C. W. N , 665), in which 
it was held that this article applies, if after the ouster the dispossessing 
defendants took a settlement from the landlord. If the suit is brought 
against the landlord, it is immaterial whether he is described as such in 
the plaint or not {per Ghose, J., in Kamdhan Bhadro v. Ram Kumar De^ 
17 Calc., 930). But the special limitation of two years, as laid down in 
this article, does not apply to a case where an occupancy raiyat has been 
dispossessed from his holding by his landlfiftl, not as a landlord, but as a 
purchaser of the holding in execution of a decree for rent KAhhai Charan 
Mukhurji v. Titu^ 2 C. W. N., 175, Mahomed Khalil v. Hirendro Nath 
Bhuitacharji^ 5 C. L. J., 650), or as purchaser of the right, title and in- 
terest of a tenant at a sale held in cxecuti9n of a rent decree obtained by 
him as a co-sharer landlord {Brajo Kishor Mahapatra vt Saraswati 
Dasi^ 6 C. W. 1 |,, 333), or to one where a suit is brought by a person 
who h^s purchased the right of an occupant tenant as against one 
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who happens to be the landlord and who claims to maintain his posses- 
sion by virtue of a decree which he has obtained for possession as 
against the occupant tenant, the mortgagor {Dimhandhu SAoAa v. Lalit 
Mohan Maitro^ 2 C. W. N., 595). When a raiyat has been dispossessed 
by one co-sharer landlord but his title has been recognised by all parties 
concerned and the recognition has been up to within two years of the 
institution of the suit, the suit is not barred under this article. {Sara/- 
udin Mandal v. Chandra Mani Gupta^ 5 C. W. N., 405). This article 
does not apply to a suit for the recovery of possession of homestead land 
not held as part of an occupancy holding {Abdul v. Kutban^ i C. W. N., 
ckxi), or to suits brought by other than occupancy raiyats 1 |/^r Ghose J., 
in Ramdhan Bhadro v. Ram Kumar De^ 17 Calc., 930^, e. by under- 
raiyats for the possession of land sub-let to them by an occupancy-raiyat 
{Bha^ban Chandra Saha v. Jaj>neshar Ghosk^ 2 C. W. N., cccxviii). 
This period of limitation runs from the date of actual dispo.*jSession. A 
plaintiff cannot have a fresh start of limitation from the date of attach- 
ment by a Criminal Court under sec. 146, Crim. Pro. Code {Deo Narain 
Chaudhuriv, Webb, 28 Calc., 86 ; 5 C. W N., 160.). 

All this is changed in Bengal by the substitution by s. 61 (3), Act I, 
B. C., of 1907 of the words “a raiyat or an under-raiyat” for “an 
occupancy-raiyat.” 

Article 0 . —This article applies not only to decrees under the Bengal 
Tenancy Act, but, on its introduction into any territory, division or dis- 
trict, to decrees made under “any Act repealed by this .^ct,” — consequent- 
ly, to decrees passed under Aqt X of 1859 or Act VIII, B. C. of 1869, as 
the case may be. The words “inclusive of costs” in this article set aside 
the ruling of the High Court in Kadambini Debt v. Kailash Chandra 
Pal, (6 Calc, 554). Decrees for arrears of rent are decrees made under 
the Tenancy Act within the meaning of this article, and the “final decree” 
mentioned in this article must be the final decree in the suit, and cannot 
be held to include an order in appeal upon an application to set aside 
that decree under sec. 108 of the Code of Civil Procedure {Baikanta Nath 
Mittra v. Ajc^hor Nath Basu, 21 Calc., 387.) An application for the 
execution of a decree for rent made more than three years after the date 
of that decree is barred, even though the decree-holder has taken some 
step in aid of execution in the interval {Sahib Rat v. Gangadhar Prasad, 
I C. L. J., TOiw). An application for execution of a decree for a sum 
not exceeding Rs. 500, obtained by a co-sharer landlord for his share 
of the rent i^overned not tllis article, but by art. 179 of Sch 11 of the 
Limitation Act {Kcdar Nath Banurji v. Ardha Chandra Rai, 29 Calc., 
54 ; 5 C. W. N,, 763). But this is changed by s. 61, Act 1 B. C., 1907. 
See note to article 2, p. 582. ' 
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Article 0. — Limitation runs from date of decree.— Under 
sec. 58, Act VIII (II C.) of 1869, limitation runs from the date of the 
decree and not from the dates of payment of instalments {Mamtazul Hak 
V, Nirbhai Singh^ 9Cdc., 711; 12 C. L. R., 318). Similarly, under the 
Tenancy Act, limitation runs from the date of the decree and not from the 
date fixed for payment of the decretal amount {Ram Sadat Mukhurji v. 
Dwarka NalJi Mukhurji^ 22 Calc., 644). An acknowledgment of liability 
under s. 19 of the Limitation Act made by a judgment-debtor to the 
decree-holder’s right to execute a rent decree gives the decree-holder a 
fresh starting point for counting the period of limitation piescribed by 
art. 6, Sch. lit {Harihar Lai v. Gunendra Prasad^ 9 C. W. N., 1025 ; 
Rakhal Chandra Tewati v. Hemanoini Dcbi^ 3 C. L. J., 347). 

Applications in continuation of former proceedings.— 
When the execution of decices has been unavoidably stayed owing lo 
proceedings in Court proceedings to set aside the deciees which 
it is sought to execute, the Courts have mitigated the rigour of the provi- 
sions of the Limitation Act by legarding applications for execution made 
after the expiry of the period of limitation, not as fresh applications for 
execution, but as applications made in continuation of former proceedings. 
This rule was lirat laid down in the case of Piaru Tuhohildarmi v. 
Nazir Hossein^ (21 which was followed in Pani'i Ram v. 

Gardner^ PiW y 355), Kaiyanbkai Dipchufid v. Ghanasham Lai Jadu-^ 
nathji, (5 Bom, 29), Is^san Dasi v. Abdul Khalak^ (4 Calc., 415) ; and 
Basaiit L.al Baiui Biln^ i^bAli. 'Fins doctrine was applied to a 

rent decree under Act VIII (B. C.) of 1H69 in Chandra Ptadhan v. Gopi 
Mohan Saha, (14 Calc., 385), and to deciees under this Act in Baikanta 
Nath M lira Aghorc Nath Basu, (21 Calc., 387); but only so far as 
regarded property mentioned in the former application. See also Ram 
Sunday Sanyal w. Gopeshar M us taji, {'^ 7 lf>) ; and Hart Charan 

Basu V. Sabaidar, (12 Calc., 161). The decree-holder obtained a decree for 
rent on the 12th January 1892, and, made an application for execution on 
the loth March 1892, which was dismissed on the ground of informality 
on 30th June 1892. On the ist July 1893, a temporary injunction was 
issued, restraining the decree-holder from executing the decree pending 
the decision of a suit brought by the judgme U-dcb‘.or in which it was 
inter alia prayed to set aside the decree which had been executed. 
The suit was decreed by the High Courts but on appeal it was dis- 
mis.sed and the injunction was discharge 4 the 20th May, 1S97 : held, 
that the application of the rent decree dated i8th May, 1897 ^as barred ; 
the decree-holder was not entitled to a fresh starting point from the 
20th May, 1897 {Sarup Ganjan Singh v. Watson &f* Co, 6 C. W. N., 735). 
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Court-fees.— Section 7, cl (ii) ie) of the Court Fees Act (VII of 1870) 
does not apply to i suit for possession of an occupancy holding brought 
by the tenant against the landlord, as well as the person whom the 
landlord has inducted into the land ; the Court-fee payable on the 
plaint in such a ca.se must be computed on the market value of the pro- 
perty which the plaintift to recom {Farzattd Ali\. Mohant Lai 
Puri, 32 Calc., 268). 
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APPENDIX I. 


RULES UNDER THE BENGAL TENANCY ACT 

MADE BY THE 

LOCAL QOVEllNMENT.i}) 

NOTIFICATION. 


No 2705T.R .— jjsi October^ i-goy. In exercise of the power 
conferred upon him by sub-section (2) of section 61, section 134 and 
section 189 of the Jien^jal Tenancy Act, 1885 (VI I J of 1885), the 
Lieutenant-Governor is pleased to direct that the following revised rules 
under the said Act, which, subject to the modifications now made therein, 
were published, in accordance with the provisions of sub-sections (l), (2) 
and (3) of section 190 of the said Act, at pages 1371 — 1398 of the' 
Calcutta Gazette, Part I, of the 7th August 1907, shall be substituted 
for the like rules, which were published with the notification dated the 
21st December 1885, at pages 1255—68 of the Calcutta Gazette, Part I, 
dated the 23rd idem, as subsequently added to, modified or altered up 
to the date of this notification. 

E. A. GAIT, 

Offg. Chief Secy, to the Govt, of Bengal. 

Government Rules under the Bengal Tenancy Act 1885 
(VIII of 1885 ), modified by subsequent legislatioTii] 

CHAPTER I.— General. 

I. In carrying out the following rules, Revenue-officers shall have 
regard to the instructions of the Board of Revenue for the guidance of 
Revenue-officers, so far as such instructions are consistent with the 
rules herein prescribed under Act VIII of 1885. 

(') By Notification No. 292 , L. R., published in the Calcutta OazeUt 
of the 25 th Jany, 1893 , Part 1 , p. 59 , these rules were declared to be in force 
in Orissa so far as they relate to the sections of the Act, which have bean 
or may be extended to Orissa. 

38 
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{t) the n^mes of vAdors and purchasers the quantities sold and 
the price thereof, for any sales effected in his presence. 

10. When price-lists are prepared at the sadar sub-division by an 
officer other than a Covenanted Deputy Collector, or at other sub- 
divisions by an officer subordinate to the Sub-divisional Officer, or by 
a Sub- Registrar, they shall be submitted to the Covenanted Deputy 
Collector, or to a Deputy Collector specially nominated by the Collector 
for the purpose, or to the Sub-Divisional Officer as the case may be. 
Such officer shall scrutinize the lists ; he may call for explanation and 
cause manifest errors to be corrected ; and, having satisfied himself of 
the accuracy of the lists, he shall countersign them. 

n. The price-lists shall be published for not less than one .week 
at the marts to which they respectively refer, at the Collector’s or 
Sub-divisional Office, and at every police-station and munsifi in the 
local area. 

12. After the expiry of the term of publication of the price-lists in 
the mart to which they refer, as mentioned in the last preceding rule, 
the lists shall be submitted to the Board with any objections made to 
them, and with the opinions of the officers who prepared and counter- 
signed them, and of the Collector, on such objections. 

CHAPTER III.— Landlords’ Improvements. 

13. Section cSb.— An application for the rejiistration of a landlord’s 
improvement may be presented to the Collector of the district or to the 
officer in charge of the sub-division in which the land benefited by the 
improvement is situated, or any Assistant or Deputy Collector who 
may be specially appointed by the Government to receive such applica- 
tion. It shall, as far as practicable, be in the form (Form I) specified in 
Schedule I appended to these rules, and five copies shall be submitted 
in respect of each village benefited. 

14. The officer receiving the application shall fix a d«ite for hearing 
objections to the same. He shall send, by registered letter, copies 
of the application, with intimation of the date so fixed, to those of the 
tenants in each village whose names are mentioned in column 8 of the 
application. He shall also give notice to the tenants generally by beat 
of drum and by causing a copy of the application and notice of the date, 
fixed for hearing objections thereto, to be fixed up in the presence of not 
less than two persons in some conspicuous place in every such village. 

The expenses of such service and publication shall be borne by the 
applicant for registration. 
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1 5. The officer may make over the application to any of his subordi- 
nates, not being .below the rank of a Sub-Deputy Collector for local 
inquiry and report, and shall in that case fix a date for hearing the report, 
and shall cause such date to be notified to the parties concerned in the 
manner set forth in rule 14. The inquiry shall be limited to the ascertain- 
ment of the fact whether the alleged improvement is of such a nature as 
to come within the meaning of section 76 (2) of the Bengal ^Tenancy Act, 
or not ; whether it falls under sub -clause (^') of that section, and if so, 
whether any enhancement of rent is being paid for the original improve- 
ment, and whether the cost of the improvement has been correctly stat- 
ed in the application. 

16. On the date so fixed, or on any date to which the proceedings 
may be adjourned, the officer shall hear summarily such of the parties and 
their witnesses as may attend, and shall consider any report submitted to 
him under rule 15. He shall then decide whether the work is an improve- 
ment as defined in section 76 (2) of the Bengal Tenancy Act, and whether 
the landlord is entitled to register it, and shall accordingly order it to be 
registered with such modifications of the figure in column 6 of the applica- 
tion as he may deem fit, or shall refuse registration. If the work is fit to 
be registered as an improvement, the officer shall record clearly whether 
it falls under sub-clause (c) of section 76 (2) : and, if so, whether any 
enhancement of rent is being paid for the oiiginal improvement, and, 
if so, how much. 

17. Nothing hereinbefore contained shall preclude the officer receiv- 
ing the application from holding a local inquiry in person, and from 
ordering the improvement to be registered, or refusing registraiion in 
accordance with the result of the inquiry so held. 

18. If an order refusing to register an improvement is passed by an 
officer lower in rank than the Collector of the district, such order shall 
not take effect until confirmed by the Collector of the district. 

19. Section Si (/). —Evidence relating to any improvement under 
sub-section (i) of sub-section 81 shall be recorded by the Revenue-officer 
specified in rule 13, who shall exercise the powers of a Civil Court in the 
trial of suits, and shall be guided by the provisions of sections 182 and 
184 of the Code of Civil Procedure. 


CHAPTER Rii||p|o of Proprietors’ Private Lands, 

20. Section 118 , — ^Appliwions under section 1 18 may be made to the 
Collector of the district, or'to the officer in charge of the sub-division in 
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which the land in question is situated, or to any Assistant or Deputy 
Collector specially empowered by Government to receive such applica- 
tions; If the application is made to the Collector of the district, he may 
transfer it for disposal to any officer empowered by Government to 
receive it. 

21. The application shall be sig^ned by the party making it, and shall 
contain the following particulars, so far as the applicant is able to furnish 
them 

(a) the name, tauzi number, and Government revenue of the estate ; 

(d) the names of the registered proprietors, and the share held by 
each ; 

{c) the specification of each plot of land referred to io the application, 
showing the village in which it is situated and the area and 
boundaries of each plot, if known ; 

(it) the names of the tenants (if any) in occupation of each such plot ; 
and 

{e) the grounds of the application. 

22. On receipt of the application the officer shall make such inquiry 
as he may think fit by examining the applicant or his agent, and may call 
for further particulars before ordering further proceedings. 

23. If the area of the lands has not been already ascertained by 
measurement made by competent agency under the authority of Govern- 
ment, or if for sufficient reason a further measurement is considered 
desirable, the officer shall order the lands to be measured and shall esti- 
mate the cost of measurement in accordance with the rules for the time 
being in force for the measurement of lands in partition cases, and shall 
require the applicant to deposit the amount either at once or in such 
instalments as he may deem fit. 

CHAPTER V.— Service of Notices. 

24. Sections 75 and 18 . — Notices under sections 12, 13, 15 

and 18 shall contain, so far as may be possible, the particulars given in 
the forms contained in Schedule I (Forms 2 to 7). Each notice forward- 
ed to the Collector by a registering officer or a Civil Court shall be 
supported by a cbalan showing the payment into treasury of the 
landlord's fee, money-order commission and any other fees or charges 
realised in cash. Jh 

25 (a). Where there i& a sole landlord, two or more persons 

are joint-landlords, and have a common agent such as is referred to in sec- 
tion iSSf or a common manager appointed undei* section 95, the notices 
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shall be served db such sole landlord or his agent, or on such common 
agent or manager^ as the case may be. 

{b). Where there is more than one landlord, and no common agent 
or manager has been appointed, a notice shall be served on each joU|t 
landlord. 

26. In each case under the preceding rule the notice shall be 
forwarded by post, in a letter registered under Chapter VI of the Indian 
Post Office Act, 1898 (VI of 1898) and an acknowledgment obtained. 

27. In the cases mentioned in rule 2{a\ the landlord’s fee s 1 f)all be 
transmitted by Money Order to the sole landlord or his agent, or to the 
common agent or manager, as the case may be, at the time when the 
notice is issued. The coupon attached to the money-order shall contain, 
so far as may be possible, the particulars given in the forms contained 
in Schedule I. 

28. If, in cases where the amount of landlord’s fee is transmitted by 
money order, the sole landlord or] his agent or the common agent or 
manager refuses to accept payment thereof, and in all other cases where 
no application is made for payment of the landlord’s fee, the amount shall 
be kept in deposit in the Collector’s office for three years from the date of 
the service of the notice, and on the expiry of that time it shall be forfeit- 
ed to the Government. 

29. The Collector or any other officer who signs the order for the 

notice to be served shall satisfy himself, by reference to the chalan 
accompanying itj^in accordance with the provisions of rule i, that the 
landlord’s fee and other fees and charges realised in cash have been 
paid into the treasury.(’) ^ 

30. Section ^6 (^)— The agreement under sub-section (2) of section 46 
shall be filed in the Court having jurisdiction to entertain a suit for arrears 
of rent of the holding, and shall be served on the raiyat in the manner 
prescribed for the service of summons on defendant under the Code of 
Civil Procedure, on payment of the fee prescribed by the High Court. 

31. Section 46 {4). — The notice under sub-section (4) of section 46 
shall be filed in the Court having jurisdiction to entertain a suit for arrears 
of rent of the holding, and shall be served on the landlord in the manner 
prescribed for the service of a summons on a defendant under the Cod^^of 
Civil Procedure, on payment of the process fee prescribed by the High 
Court. 

- ...I. -I, — II I . — 

(1). Tn Bengal sootion 45 of tho Act has boon ropoalod. But ii\ BafltQrn Bengal, the 
former rule for the service notice to quit under eoctlon 45 remains In force. Itisaa 
follows ; 

SMtion A5.— Notice to a raiyat to quit under this sootion shall bo sorvod through tho Court 
having jurisdiction to entertain a suit for ejectment from the holding in the mantmr prescrib- 
ed for tho service of a summons on a defendant under the Code of Civil Procedure, and shall 
he sahject to tho sumo prooosv too, 
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32. Section 63 (^).— In cases (rt), {h) and (^) of sdbtion 61 referred to 
in sub^section (2) of section 63, the notice of the receipt of the deposit 
shall be served by forwarding the notice by post in a letter registered 
under Chapter VI of the Indian Post Office Act, 1898 (VI of 1S98), or, 
where the Court may deem it necessary, in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure. 

33. Section 72 (^).— The general notice referred to in’sub-seciion (2) of 
section 72 may be published by the transferee by fixing up a written 
notice to the tenants in the village office or in the presence of not less than 
two persons in some conspicuous place on the lands, and by proclaiming 
to the tenants by beat of drum, in every village to which the transfer 
extends, that the interest of the former landlord has passed to the trans- 
feree. The transferee may, if he thinks fit, apply for service of the notice to 
the Court having jurisdiction to entertain a suit for arrears of rent of the 
holding, and the Court shall thereupon serve the notice as hereinbefore 
prescribed on payment of the process-fee prescribed by the High Court. 

34. Seciiofi 73 , — Notice under section 73 shall be in writing and 
shall be delivered to the landlord or his agent, or, where two or more 
persons are joint-landlords, to their common agent referred to in section 
188, or to their common manager appointed under section 95, as the case 
may be, at the landlord’s village office, or at such other convenient place 
as may be appointed by the landlord for the payment of rent under sub- 
section (2) of section 54. When there are two or more joint landlords 
without a common agent or manager the notice shall be served at the 
village office of the principal co-sharer or at such other places as may 
be appointed by each of the landlords for payment of rent under sub- 
section (2) of section 54. 

35. The raiyat may, if he thinks fit, cause the notice to be served 
through the Civil Court having jurisdiction to entertain a suit for arrears 
of rent of the holding in the rn inner prescribed for the service of a sum- 
mons on a defendant under the Code of Civil Procedure, on payment of 
the process-fee prescribed by the High Court. 

36. Section 86 {2) and {4 ), — If the raiyat elects to proceed under 
sub-section (2) of section 86, he may personally serve a written 
notice of his intention to surrender on his landlord ; but if he elects to 
proceed under sub-section 4 of the said section, the notice of the 
raiyat’s intention to surrender shall be served on the landlord in the 
manner prescribed for the service a summons on a defendant under 
the Code of Civil Procedure, on payment of the process-fee prescribed 
by the High Court. 

37. Section 87.— H notice of the tenant’s abandonment of his holding 
under sub-section (2) of section 87 shall be in the form (Form 8) con- 
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tained in Schedule* I, and shall be submitted in duplicate. One copy 
shall be published by beat of drum upon the holding alleged to be 
abandoned, and then kept in the record, and the other copy shall be 
affixed, in the presence of not less than two witnesses, to some 
dwelling-house, or tree, or other conspicuous object upon the holding. 
The fee payable by the landlord shall be Re. i. 

38. Section Notice to the tenant under section 155 shall be 

filed in the Court having jurisdiction to entertain a suit for arrears of rent 
of the holding, and shall be served in the manner prescribed for the 
service of a summons on a defendant Under the Code of Civil Procedure, 
on payment of the fee prescribed by the High Court. 

39. Every requisition from the Civil Court to the Collector for certi- 
fied copies of, or extracts from, the record-of-rights shall, so far as may 
be possible, contain the particulars specified in the form (Form 9) in 
Schedule I. The copy or extract shall be certified to be correct by such 
officer as may be appointed by the Collector for the purpose. 

CHAPTER "VI. — THE PROCEDURE TO CR FOLLOWED BY REVENUK- 
OI'TICERS IN REGARD TO THE RECORD-OF-RIGHTS AND SETTLE- 
MENT. 

40. {a) Every Revenue-officer appointed by the Local Government 
under the designation of “Settlement Officer’’ or “Assistant Settlement 
Officer” for the purpose of m.iking surveys, records-of-right, settlement 
of rents, determination of proprietor’s private lands and such like pro- 
ceedings, or any one or more of them, under the Bengal Tenancy Act, 
1885, IS hereby vested with — 

(i) all the powers exercisable by a Civil Court in the trial of suits ; 

(ii) powers to enter upon any land and to survey, demarcate and 

make a map of the same ; 

(iii) all the powers of an Assistant Superintendent of Survey and a 
Deputy Collector under the Bengal .Survey Act, 1875 ; and 

(iv) power to cut and thresh the crops on any land and weigh the 
produce with a view to estimating the capabilities of the soil. 

(d) A Revenue-officer who, under the designation of “Settlement 
Officer,” has been appointed by the Local Government for the purpose of 
making a survey and record-of-rights and settlement of rents under Chap- 
ter X of the Bengal Tenancy Act, 1885, shall have power by general 
or special order to make over for disposal to any officer subordinate 
to him (who has been duly empowered, under the designation of Assist- 
ant Settlement Officer, to act as a Revenue-officer under the provisions 
of the same Chapter of the same Act), — 
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(0 objections preferred under section 103A, 

(«’) the settlement of fair rents (including the preparation of a table 
of rates), 

(/«*) the preparation of a Settlement Rent-Roll, under Chapter X, 
Part II, of the Act, in any area, 

{tv) applications for the settlement of fair rents under section 105, 

{v) suits instituted for the trial of disputes under section 106, and 
(?>'/) applications for the commutation of rents under section 40. 

{c) A Revenue-officer so appointed under the designation of Settle- 
ment Officer shall, on the application of any person interested and after 
giving notice to other persons interested, and hearing any objections pre- 
ferred, or of his own motion without giving such notice, have power to 
withdraw, from the file of any Assistant Settlement Officer subordinate 
to him, any of the matters specified in rule 40 {b) above, and to dispose of 
them himself, or to transfer them for disposal to any other Assistant 
Settlement Officer subordinate to him who has been duly empowered to 
act as a Revenue Officer. * 

{d) On the application of either party to a suit under section 106, 
after giving notice to the other party and hearing any objections prefer- 
red, or of his own motion without giving such notice, a Revenue-officer 
so appointed under the designation of Settlement Officer may transfer to 
such competent Civil Court as the District Judge may designate the trial 
of a suit or of any class of suits instituted for the decision of a dispute or 
disputes which involve important and complicated questions of right and 
title or claims to be put in possession. 

{e) In the case of an uninhabited village, any general notice to be 
served or publication to be made under the rules in this Chapter may be 
served or made in any inhabited village contiguous to that village, or if 
there be no inhabited village contiguous to that village, in the inhabited 
village nearest to that village or in the village in which the tenants and 
occupants of the lands of the uninhabited village are believed by the 
Revenue-officer to reside. 

41. Deputy Superintendents of Survey and Assistant Superintendents 
of Survey employed in operations under these rules are hereby declared 
to be Revenue-officers for the purpose of performing any duty imposed 

V * 

upon them by these rules, or by instructions consistent with these rules, 
issued by the Board of Revenue. They are hereby vested with the powers 
specified in section 189 (i) (< 5 ), provided that an Assistant Superintendent 
shall not exercise the powers vested in a Superintendent under the Bengal 
Survey Act, 1875 (Ben. Act V of 1875). 
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Procedure for Cadastral Survey^ Ruord-of-nghts and 
. Settlement of Rents, 

42. The processes shall be — 

A. — Demarcation of boundaries. 

B. — Measurement. 

C. — Khanapuri, /. preliminary preparation of the record. 

D. — Attestation of the record. 

E. — Publication of the draft record. 

F. —Disposal of objections under section 103A. 

G. — Settlement of fair rents in cases in which a settlement of revenue 

is being or is about to be made. 

H. — Final publication of the record-of rights. 

I. — Distribution of copies of the record -of-rights to parties interested. 

J. —The settlement of fair rents on the application of the partied 

under section 105, and the trial of suits for the decision of 
disputes under section 106, in cases in which a settlement of 
revenue is not being or is not .about to be made. 

K. — Correction of bonil fide omissions or mistakes in the recOrd-of- 

rights. 

A,— Demarcation of Boundaries, 

43. {ci) In the demarcation of village boundaries, the area contained 
within the exterior boundaries of the village maps of the revenue survey 
shall be preserved, as far as possible, as the unit of survey and record. 

{b) Where there is no dispute, the boundary of the village according 
to possession shall be followed for the purposes of map and record. 

(c) Where there is a dispute as to a village boundary, the Revenue- 
officer shall decide the dispute under the Bengal Survey Act, 1875 (Ben, 
Act V of 1875). 

(d) Where the Settlement Officer is of opinion that the village maps 
prepared at the Revenue Survey are not suitable as the unit of survey 
and record, he shall issue notice of the inquiry to all parties concerned 
in the manner prescribed, and after such local inquiry in the presence of 
the parties as he may consider necessary shall determine the area to be 
included in the vilhige. He shall then submit his proceedings to the 
Board through such superior authorities as the Board may prescribe ; and 
such area as the Board Jjay, after such further inquiry as may be deemed 
necessary, declare to be included in a village shall be adopted as the unit 
of survey and record-of-rights ; 

Provided that in all cases where the Revenue Surve^^ . village is not 
adopted as the unit of survey, the Settlement Officer shall draw tip a 
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statement, -In such form as the Board may prescribe, showing the areas 
adopted as the unit of survey as compared with the area^ contained in the 
village maj^ of the Revenue Survey ; and such statement shall be filed 
in the Gbllector's Office. 

(<?) Where no Revenue Survey maps have been prepared, the 
Revenue officer appointed under the designation of Settjement Officer 
shall issue notice to all parties concerned in the manner prescribed, and 
after such local inquiry in the presence of the parties as he may consider 
necessary,' shall determine the area to be included in the village. He 
shall then submit his proceedings to the Collector, and such area as the 
Collector, after such further inquiry as he deems necessary, and with the 
sanction of the Board of Revenue, by general or special order, declares 
to constitute a village shall be adopted as the unit of survey and record- 
of-rights. 

(/) In cases where the procedure prescribed in sub-clauses (tf) and (e) 
have been adopted, the Board of Revenue shall submit a report to Govern- 
ment for issue of the notification prescribed by section 3 (10) (/^) of the 
Bengal Tenancy Act. 

The* notice under rule 43 (//) and (e) of the inquiry to be held shall 
be given by proclamation and beat of drum and by posting it in the 
presence of not less than two persons- in some convenient place or places 
in the lands to which it refers. 

44. Boundary pillars of a permanent nature shall be erected at every 
point where the boundaries of three or more villages meet, and may be 
erected wherever the Revenue-officer considers it necessary to define by 
pillars the boundaries of estates or tenures, or of lands which have been 
the subject of dispute, 

B. — Measurement, 

45. A field map of every village shall be prepared. It shall show the 
boundaries of every field separately held, or of such plot of land as the 
instructions of the Board of Revenue for giving effect to these rules may 
lay down. 

C, Khanapuri^ i. e., Preliminary Preparation of tlte Record. 

46. The following are the principal documents to be prepared in the 
course of a survey and Xkh preparation of a record-of-rights under 
Chapter X of the Bengal Tenancy An, 1885 : — ^ 


Village map. 

fChasra. 

Parcha. 


Khewat. 
Khatian. 
Terij. ■ 
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These and any other papers prescribed by tjje Board of Reyenue shall be 
prepared in such>manner as the Board may prescribe. , , ' 

f 

47. The record-of rights, which shall be published under section 103A 
of the Bengal Tenancy Act, 1885, shall be contained in the khewat and 
the khatian and such other papers as rnay be specified by general or 
special order of the Board of Revenufc in^he case of any local area. 

48. (a) The proprietary khewat shall show the character and 
extent of proprietary interests. It shall be first drawn up with reference 
to the registers maintained by the Collector under the provisions of the 
Land Registration Act, 1876 (Ben. Act VII of 1876). As the recorS- 
writing proceeds, the proprietary khewat shall be altered in accordance 
with the facts of possession. The Settlement Officer shall, from time to 
time, under such instructions as the Board of Revenue may prescribe in 
this behalf, give information to the Collector of all alterations made in 
the khewat, and the Collector shall thereupon take action to make such 
corrections as may be neces.sary in his registers prepared under the 
Land Registration Act. If the Collector, after inquiry under the Land 
Registration Act, finds that any eirtry in the khewat is incorrect, a note 
shall be made in the khewat of his finding. 

(^) A khewat shall ordinarily be prepared to show the character and 
extent of the interest of tenure-hulderd, such of their interests as are of a 
raiyati nature behig also recorded in the khatian. 

49. (a) The khatian shall show in detail for all the lands of the 
village, estate by estate, landlord by landlord, tenant by tenant, and 
occupant by occupant, the lands included in each estate owned by each 
landlord and occupied by each tenant or occupant, with particulars of 
rent and area and of the incidents of each tenancy. 

(fi) Lands cultivated or otherwise held direct by the proprietor shall 
be shown in detail in the khatian, and shall be entered either as proprie- 
tor’s private land, within the meaning of Section 120 of the Bengal Ten- 
ancy Act. or as land held by the proprietor, but not private land within 
the meaning of that section. 

I?. — Attestation of the Record. 

50. {a) When the pnap, khasra, khewat, and khatian for a village 
have been prepared in ' the manner prescrflbd by these rules and by 
instructions of the Board of Revenue consistent with them, the Revenue- 
officer shall issue a notification in the form, (Form 10) given in Sche- 
dule I fixing a day which shall be not less than a week from the 
date of publication of the notification, on which he will be present at 
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some pUce to be specified at or near the village, for the purpose of 
attesting and completing the record-of-rights. 

(fi) The notification shall further state thdt on the day so fixed, or on 
any other day to which the proceedings may be adjourned, the Revenue- 
officer will record rents and status and deal with objections relating to 
entries in the record or omissions therefrom ; and it shall require all 
parties interested in the subject matter of the inquiry to attend at the 
time and place specified, with their parchas^ and with such evidence as 
they have to offer in connection with the proceedings. 

Such notification shall be published by proclamation and beat of 
drum, and fixed up, in the presence of not less than two persons, in some 
conspicuous place in the village to which it refers. , 

51. The Revenue-officer may also, if he dee»n fit, take#such addi- 
tional measures under the powers conferred on him by rule 40, 
as he may deem desiiable to procure the attendance, at the place 
specified in the notification issued under the last preceding rule, of 
the occupants, undel-raiyats, raiyats, tenure-holders, landlords and 
proprietors, or their authorised agents. 

52. On the date specified in the notification issued under rule 50, 
or on any other date to which the proceedings may be adjourned, the 
entries which have been made in the khewat and in each khatian shall 
be read out in the presence of such of the interested parties as are in 
attendance. 

If the correctness of any entry is questioned, the Revenue-officer shall 
dispose of the objection after local inquiry or otherwise : 

Provided that if the correctness of the measurement be objected tOj 
and a fresh measurement be demanded, the Revenue-officer may require 
the cost of the re-measurement to be deposited. 

If the measurement shows the original measurement to have been 
inaccurate, the amount deposited, or any portion of it, may, if the 
Revenue-oflficcr thinks fit, be refunded to the objector. 

53. The Revenue-officer shall ascertain what tenants claim the right 
to hold at fixed rates or fixed rents, explaining, as far as may be neces- 
sary, the provisions of the Bengal Tenancy Act, 1885, in this respect. If 
the right claimed is disputed by the landlord, tha Revenue-officer shall 
call on the claimants for proofs of such right. It Is sufficient for the 
claimant to establish the presumption mentioned in section 50 (^), and 
if that ptesumption be not rebutted by the landlord, the claimant shall 
be recorded as a raiyat ^t fixed rates of rent, or a fixed rent, a» the case 
may be. 
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54. The Revenue-officer shall ascertain which of the raiyats are set-^ 
tied raiyats, or occupancy raiyats, as the case may be, and shall record 
them as such, having regard, 4to the presumption of section 20’ (7) of the 
Bengal Tenancy Act, 1885. 

, 11' , 

55. The Revenue-officer shall ascertain what raiyats are non-occu- 
pancy, and to this end he shall be entitled to call upon the landlord or 
his agent to produce a statement showing the names of the jaiyats alleged 
by him to be non-occupancy raiyats. On the production of such state- 
ment, the Revenue-officer shall explain to the raiyats whose names are 
entered in the statement, and who have not alre idy been recorded as 
occupancy or settled raiyats, the nature of the presumption raised by sec- 
tion 20 (7) of the Bengal Tenancy Act, 1885. If, after such explanation, 
a raiyat adrr^jts himself to be a non-occupancy raiyat, he shall be record- 
ed as such. If he does not admit himself to be a non-occupancy raiyat, 
the Revenue- officer shall call on the landlord to prove the allegation 
made by him in regard to such raiyat. 

56. Abwabs shall not be recorded. Cesses which are authorised by 
law shall be recorded separately from the rent in the khatian or in the 
case of tenure-holders in the khewat. 

57. The Revenue-officer shall summarily ascertain the rent at present 
payable by the tenant, and record it in the appropriate column of the 
khatian as the rent payable m respect of the land held by the tenant. 

58. If while the record is being prepared, the landlord and tenant 
agree as to the rent, which shall be recorded as payable, the Revenue- 
officer, if he has been vested with powers under section 109C of the 
Bengal Tenancy Act, 1885, as amended by Bengal Act 1 of 1907, may, if 
he is satisfied that the rent agreed upon is fair and equitable but not 
otherwise, settle such rent as a fair and equitable rent, although the terms 
of the agreement Sre such that, if they were embodied in a contract, they 
could not be enforced under the Bengal Tenancy Act. 

59. If the Revenue-officer has not been vested with powers under 
section 109C, he may, if he considers that the provisions of that section 
should be applied in respect of the rent of any tenure or Wding, submit 
a report to any Revenue-officer, \^o has been vested with powers under 
section 109c in the local area for which the record-of-rights is being 
prepared : and such Revenue-officer after giving notice to the landlord 
and tenant, and after such further inquiry as he may deem necessary, 
may, if he is satisfied that the rent agreed upon by tbe landlord and 
tenant is fair and equitable, but not otherwise, settle rent as a fair 
and equitable rent, although the terms of the agreement are .such that, if, 
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they were embodied in a contract, they could not be enforced under the 
Bengal Tenancy Act. 

6 0. Proceedings for the settlement of rents under section 109C shall 
be drawn up in such form as the Board of Revenue may prescribe ; and 
all rents settled under clause (/), section 109C or revised by the Boald of 
Revenue under clause (j) section 109C shall be entered in the record-of- 
rights. ^ 

61. When the record-of-rights has been prepared and attested in 
the manner prescribed in Rules 50 to 57, and when the record shall 
have been arranged and corrected in accordance with the orders which 
the Revenue-ofhcer may have passed, he shall record a proceeding in 
which he shall state that attestation of the records of the village has 
been completed, and shall then cause the draft record^^f-rights to be 
published in the village in the manner provided in Rule 62 

E. — Publication of the Draft Record. 

62(a). As soon as the record-of-rights has been prepared and attest- 
ed, a notice in Form u in Sthedule 1 shall be posted up at the landlord’s 
office in the village and in the presence of not less than two persons, in 
some other conspicuous place in the village, or where the village is un- 
inhabited, in the village in which most of the cultivators of the uninhabi- 
ted village reside, stating that the draft of the record will be published 
in the village on a day to be specified, not less than a week from the date 
of the posting of such notice, and calling on all persons interested to 
attend on the date so specified : 

Provided that the draft of the record shall not be publiished until the 
proceeding under Rule 61 has been recorded. 

(b) On the date fixed for the publication of the draft record, the 
Revenue-officer shall either proceed to the village himself and read the 
contents of the record in the presence of the parties who attend, or he 
shall depute an officer, who shall read out the contents of the record in 
the presence of as many of the parties as attend, and the Revenue-officer 
or the officer deputed by him, as the case may be, shall at the same 
time inform the parties who attend that the Draft Record will be 
open for inspection for not less thall one month in the office of the 
Revenue-officer, or in such other convenient place as the Revenue- 
officer may determine. 

Any objection which may be made .to any entry during the period 
named, shall be received and considered by the Revenue- Officer. 
Objections shall, as far as practicable, be made in Form 12 given" itf 
Schedule I. 
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' F.^ Disposal of Objections under section lojA. 

, 63. When an Objection is made within and before the expiry of the 
period of publication of the Draft Record prescribed under Rule 62 (^) 
regarding the correctness of an entry, or as to the propriety of any omis- 
sion, notice of the objection in Form 13 Schedule I shall be served on all 
«persons whose interest may, in the opinion of the Revenue-officer, be 
affected thereby, and they shall be called upon to attend at such time 
and place as the Revenue-officer may fix for the disposal of the objection. 

If no person attends to contest the objection, and the Revenue-Officer 
is satisfied that the notice of the objection has been duly served on all 
persons interested, the objection may be allowed and the record amended 
accordingly, or the person who made the objection may, if the Revenue- 
officer thinks fit, be called upon to produce evidence in support of his 
^objection. 

All such objections shall be dealt with summarily under such instruc- 
tions as the Board of Revenue may prescribe. 

G,—Siettlement of fair Rents in cases in^ukich a Settlement of 
Revenue is beings or is about to be^ made. 

64. If it does not appear to the Revenue-officer expedient to settle 
the rents of tenants of every class in an estate or tenure belonging to the 
Government, the Revenue-officer shill submit a report for the orders of 
the Government under the proviso to section 104 of the Bengal Tenancy 
Act, 1885, as amended by Bengal Act I of 1907. 

65. In the case of a settlement of fair rents under Part II of Chapter 
X of the Bengal Tenancy 1885, when a settlement of revenue is be- 
ing, or is about to be, made, the Revenue-offi:er shall serve a notice by 
proclamation and beat of drum, and by posting it, in the presence of not 
less than two persons, in some conspicuous place in the village compris- 
ing the lands under settlement. 

The notice shall be in Form 14 in Schedule I and shall set forth that 
on a date named and at a place named, the Revenue-officer will settle 
fair rents in respect of all estates, tenures or holdings, and for 
unsettled lands included in such village. A schedule may, when 
the Revenue-officer thinks fit, be appended to the notice, giv- 
ing such particulars as he may think necessary relating to the names and 
numbers of all estates, tenures, and holdings paying revenue or rent to 
Government, and of unsettled lands for which rent will be settled. Such 
notice shall be served at least one week previous to the date fixed for set- 
tlement of fiiir rents* When auch notice has been served it shall be held ^ 
that all persons have, subject to the provisions of Rule 73, been suf- 
ficiently warned of the date fixed ; 

89 
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I^rovlded that m cases in which a table of rates is prepai^ed under the 
pfoidsioDS of section 104B, the notice shall not be* published until the 
tabl^ of rates has been conhrmed under sub-section (5) of that section* 

66, A table of rates shall not ordinarily be prepared when it is 
found that the tenants of the local area in question hold their lands at 
lump rentals, and no rates actually exist, or when the rates are so 
numerous and varied, and are so little dependent on the class of soil, 
that no table of existing rates can be prepared. When the above 
conditions do not obtain, and it is possible to prepare a table of existing 
rates which are generally of a uniform character and in accordance with 
certain ascertainable classes of soil, a table of rates may be prepared 
in accordance with the provisions of section 104A (c) : ^ 

Provided that when the Revenue-officer is 6f opinion, for reasons to 
be recorded by him in writing, and submitted to, and approved by, the 
authority empowered to confirm the table of rates, that the rents stated 
as the existing rents by the landlord and tenants are not the rents that 
are legally payable, and that it is impossible to ascertain those rents, a 
table of rates fairly and equitably payable may be prepared and shall be 
based on the rates or rents payable in those neighbouring villages, the 
lands of which are fairly comparable with the lands of the village. 

67. When the Revenue-officer has decided to settle rents in any 
local area on the basis of a table of rates, undef section 104A (^ 0 , he 
shall first prepare a table of existing rates and shall then either maintain 
those rales or shall proceed to enhance or reduce them, having regard to 
the general principles laid down in the Bengal Tenancy Act, 1885, for 
the enhancement or reduction of rents and especially to section 30 (^), (£■) 
and (d), 

68. The table of rates finally prepared by the Revenue-oiicer and^ 
published by him under section 104B (2), shall contain the particulars 
noted in section IQ4B (i) and shall show : — 

{a) the classes of land as locally known, that have been adopted 
in the fixation of rates ; 

(6) the area, expressed in local measure, for which each fate is fixed ; 

(c] rthe existing rates, if any, taken as the basis of the table of 

rates ; and 

(d) the rates fixed as fairly and equitably payable for that area of 
knd of each class of land fer each class of tenant whose tent 
is liable to alteration. 

69^ (a) When a table of rates has been prepared under section 1046, 
Form 15 in Schedule I shall be posted up in the landlord's 
ofece in the village or in the presence of not less than two persons in 
some conspicuous place in the village, statpig that the table of rates wjli 
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be published in the village on a day to be specided^ not less than a #eek 
from the date of* the posting of such notice, and calling on all persons 
interested to attend on the date so specified. 

( 3 ) On the date fixed for the publication of the table of rate? the 
Revenue^officer shall proceed to the village and shall explain to so many 
of the parties as attend, the proposed rates and the grounds ott virhich 
they are based, and shall hear and consider any objections that may be 
raised to any entries in the table. He shall at the same time inform the 
parties who attend that the table of rate^ will be open to inspection for 
not less than one month in the office of the Revenue-officer, or in such 
other convenient place as the Revenue-officer may detCrnaine, and that 
any person who obiects to any entry in the table of r0)tB m ty present a 
petition to him on the subject, within one month of the date of the 
^publication of the table of rates, which will be duly considered under 
section 104B (3). 

70. The Revenue-officer shall record the grounds of his final ordhr 
in every case in which he disposes of an objection to a table of rates 
under section 104B (4). 

71, In submitting his proceedings to the cpnfirming authority under 
section 104B (4), the Revenue-officer shall describe the land classification 
adopted by him for the purposes of his table of rates, and shall show in 
tabular form the rales which were found by him to exist for the classes 
of land described, and the rates he proposes to substitute for the existing 
rates, explaining in each case his grounds for maintaining, enhancing or 
reducing the rates. 

73. (a) The following Revenue Authorities are empowered under 
section 104B (4) to confirm tables of rates prepared under the Bengal 
, Tenancy Act ; — 

(f) when the total rents to which the table of rates is to be applied 
will not, in the opinion of the Revenue-officer, exceed Rs. 1,000, * 
the Collector of the District ; 

(«*) when the total rents in question will, in the opinion of the Revenue- 
officer, excetbd Rs. 1,000, but will not exceed Rs. 5,000 the Com- 
missioner of the Division ; and 

(ill) when the total rents in question will, in the opinion of Revenue- 
officer, exceed Rs. 5,000, the Board of Revenue. 

(d) The fottowitig Revenue Authorities are empowered, under section 
I04B (4),, to confirm Settlement Rent-Rolls prepared under the Bengal 
Tenancy Act!— 

($) in all cases in which the Setti^nient Rent-Roll has been prepared" 
hy an Assistant Settlement Officer, and the Settlement Officer is 
of the rank of a. Collector, the Settlertient Officer j and , 



6i2 


RULES MADE BY 


[App. I. 


(//) in all other cases the Collector or other Revenue Authority to 
whom the Settlement Officer is declared by the**Board of Revenue 
to be immediately subordinate. 

73 On the date fixed in the notice issued under rule 65 above, or on 
any subsequent date to which the proceedings may be adjourned, the 
Revenue-officer shall read, or cause to be read aloud in his presence, 
the name of each tenant whose rent has to be settled, the area of his 
tenancy, and the existing rent, and shall proceed to settle a fair rent for 
every such tenant under the provisions of section 104 A (i) (a), (^), 
or section 104C : 

Provided that when a Revenue-officer proposes to alter an existing 
rent, and the parties have not attended in compliance with the general 
notice prescribed in rule 65 above, the Revenue-officer shall serve each 
person interested with a special notice, and the fair rent shall not be* 
settled in the absence of such person until after due service of such 
special notice has been proved. 

74. The Settlement Rent-Roll shall contain the particulars prescribed 
in section 104A (2), and the fair rent settled for each tenant shall be 
entered in it by the Revenue-officer himself at the time that such rent is 
settled. 

75. As soon as the Settlement Rent-Roll has been prepared, it shall 
be published by a notice in Form 16 in Schedule I in the manner 
prescribed for the publication of the Draft Record in rule 62, and the 
Revenue-officer, or the officer deputed by him to read out the con- 
tents of the Settlement Rent-Roll, as the case may be, shall at the same 
time inform the parties who attend that the Settlement Rent-Roll 
will be open to inspection for not less than one month in the office 
of the Revenue-officer, or in such other convenient place as the 
Revenue-officer may determine, and that any person who objects to any 
entry in the Settlement Rent-Roll or omission therefrom may present a 
petition to the Revenue-officer on the subject within one month of the 
date of the publication of the Settlement Rent-Roll, which will be duly 
considered under section 104E. 

76. All objections presented under rule 69 or rule 75 shall be dealt 
with In accordance with the provisions of rule 63, in the same way as 
objections presented under section 103A. An appeal presented under 
section J04G (f) shall lie to the officer to whom the Revenue-officer who 
has passed the order appealed against is immediately subordinate : 

Provided that a second appeal shall lie from any order on appeal 
settling the amount of a fair rent passed by a Settlement Officer or 
Collector under this rule to the Commissioner of the Division^ and that) 
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^when the proposed annual rental of any tenancy exceeds 100 rupees 
P^^mnunty a final appeal shall, in all such cases, lie to the Board of 
Revenue. 

77 - As soon as the Settlement Rent-Roll has been sanctioned by 
the Confirming Authority, it shall be incorporated in the record-of-rights 
by the entry of the fair rents settled in a column of the khatian to be 
set apart for that purpose. 

78. Rules 65 to 77 (both inclusive) shall apply, so far as may be, 
to a settlement of rents under section 1 12 of the Bengal Tenancy Act, 
1885, as amended by Bengal Act I of 1907. 

H. — Final publication of the Record-of-rights. 

79. When all objections under section 103A have been disposed of 

provided for in rule 63 above, and, in cases in which a settlement of 

L/^revenue is being, or is about to be made, the Settlement Rent-Roll has 
been incorporated in the record-of-rights, as provided in rule 77, and 
the Revenue-officer has corrected the Draft Record in accordance with 
the orders passed by him on such objections or in the course of the 
preparation of the Settlement Rent-Roll, he shall finally frame the 
record and cause it to be published by notifying, in the form shown in 
Form 17 in Schedule I, that its contents will be read out in the village, 
and, when the village is unmhahiied in the village in which most of the 
cultivators of the uninhabited village reside, on a date to be specified, 
not less than a week from the date of the publication of such notice, 
and by reading it out himself or causing it to be read in the village on 
the date so specified, in the manner prescribed in rule 62, in the presence 
of the parties or of as many of them as attend. 

80. When all the records-of-rights in any local area have been finally 
published, the Revenue-officer shall submit a report to the Local Govern- 
ment, containing such particulars as may be necessary in order to enable 
the Local Government to issue a notification under sub-section (2) of 
section 103B of the Bengal Tenancy Act, 1885, as amended by Bengal 
Act I of 1907. 

/.^•Distribution of copies of the Record-of-rights to parties interested 

81. (rt) The Revenue-officer shall cause to be made a copy of, or 
extract from the record-of-rights as finally published in accordance with 
rule 70, and this copy or extract shall bear a certificate, under the 
Revenue-officer’s signature and seal, that it is a copy of, or extract 
from, the record-of-rights as finally published. The copy or extract 
shall be made over to the landlord concerned, or where there are more 
landlords than one, to their common agent or common manager, as the 
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caie may be, or if there be up common agd^nt or common itnannge^, to/ 
such person among the landlords as the kevedue^ofUer may think / 

(^) The finally published record itself shaU b^^made «over to the 
Collector of the district, and shall bear a certificate that it is the,fiOaUy 
publish^ record, under the Revenue-officer's signature and seah, 

(r) An extract from the record-of-rights as finally pubhslw ntider 
rule 79 relating to his tenancy shall be given to every tenant under the 
signature and seal of the Revenue officer' and shall bear a certificate 
that it is an extract frpm the record-ofrights as finally published. 

(//) Copies of records, or of extracts from tbeno, supplied to landlords 
and tenants under this rule shall be given free or on payment according 
as In the case of each local area the Local Government may direct. When 
payment is required, the sums so recovered shall be adjusted againit 
the expenses incurred on account of survey and settlement. 

{e) If the Local Government so directs, copies of the maps shall be 
prepared and distributed to the landlords and tenants concerned, and 
in such a case the foregoing rules regarding copies of, or extracts from, 
the record shall apply to such copies of the maps. 

y.— T/u se element of fair rents on the application of the parties nndet 
section 105^ and the trial of suits for the decision of disputes under 
section 106 in cases in which a settlement of revenue is not bein,^^ 
or is not about to be^ made, 

82. When the landlord or tenant applies for the settlemenf of a 

fair rent, he shall be consideted as plaintiff and the opposite party as 
defendant. The proceedings shall be dealt with as suits and subject 
to the directions contained in rules 84 10 87 of this Chapter, the Revctiue- 
oflicer shall adopt, as far as it is applicable, the procedure laid dotVa 
in the Code of Civil Procedure for the trial of suits. ^ 

83. When the estate or tenure is mamged by the Court of Wards* 

or by a Manager appointed by the District Judge under section 95 
of the .\ct and a settlement of revenue is not being, or is not about to 
be made, the procedure laid down in these rules for recording oy ^settling 
rents shall be followed, the Manager of thfi estate or the ten being' 
regarded as the landlord. ^ 

S4. When a landlord or teffani applies for the settlement of if fiiit 
rent notice in Form 18 Schedule I shall be eer^d on every per^ 
interested in the application together with A copy of the application hr 
extract therefrom, or sftmmary thereof, so far as the applifcatiott 
such person^ 
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9S* Wth ti^e-ccragerft of tlie Riftvonue-offlcer, any gurabcr of ienant| 
bcen||liyinir junder tbe same labdJorcl whose int<vest is recorded in ' 
am aaqiw hkewat entry in the satn^i iiriUnge may intake a joint application 
lor Ihe settlement of rents^ or may ' ko Joined as defendants in the 
Saine |)roceeding on a similar application by the landlords 

Provided that if at any time it appears to the Revenue^officcr * 
that the question between any two of the parties of whom one Is so 
joined with others cannot conveniently be so jointly tried, he *may order 
a separate trial to be hold oT that question, or he may pass such order, 
in accordance with the Code of Civil Procedure, for the joint or separate 
dispesal of the application as he may think dt. 

86. {ay On the date fixed for the settlement of faiirtents, or any 
subsequent date to which the proceedings may be adjourned, the 
Re^nae-olScer shall read aloud, or cause ti) be read aloud in his 
presence, the name of each tenant whose rent has to be settled, the aica 
of His tenancy, and the existing rent, and shall then pioceed to settle a 
fair rent under the provisions of section 105. 

(i) Where a landlord or tenant does not attend, after due service of 
notice has been proved, the procedure may be expmte. 

(c) Where a landlord or tenant appears and the fair rent is not 
settled under sub-section (5) or suo-seciioi t6) of section 105, that is, by 
the acceptance by the patties of a rent pioposed by the Revenue-officer, 
or compromise^ the Revenue-officer shall record evidence in the manner 
prescribed in clause (/) of section 148 of the Bengd Tenancy Act, 1885, 
.for the trial of rept-suits, and shall settle a fair and equitable rent 
according to Jaw ; 

Provided that in iinporiant cases the Revenue-officer may, in his 
discretion, record evidence at length. 

When a fair rent has been settled under these rules, it shall be 
entered in the khatian as the rent payable in respect of the holding from 
the date prescribed by section no. 

87, It shall not be necessary for a Revenue-officer to draw up a 
separate^ decree ^fb regard to the fair rent Settled ; but the entry made 
in hi^s detu^ibn dr schedule attached thereto with regard to the fair rent 
settle^ IkaJl l>e held to be a decree. 

Proceedings under sections 105 A and 106 of the Bengal 
tenancy Act, 1885, as amended by Bengal Act 1 of 190?} shall be dealt 
^^ith in all respects as suita between the parties. 

K*^C 0 rr 4 ction cf bond-fide mnissims or mUtak$$ in ike metM* 
^opri£^his. 

89. Applications Ibr the oortection of hnk-fiele omisslops dr mistakes 
in the record pf-rights aRer Its Hnal publicption e|id®r Rule 79, where 
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such applications bear on the body of them the admission of the party 
or parties affected, shall be received and dealt with in accordance with 
the provisons of section io8A. If the Revenue-officer receiving the • 
application has not been specially empowered under that section, he 
shall forward the application, for disposal, with his report thereon, to 
the Revenue-officer so empowered. The Court-fee payable on such 
applications shall be eight annas. 

Final Reports. 

90. The Local Government may, if it thinks fit, direct that a final 
report be written, in English, for each village and each local area under 
survey. 

The report for the village shall show : — 

(a) the number of tenants of each class, with the area held and rental 
paid by them ; 

(d) the area and classification of the village lands ; 

(^) the rental before settlement, and according to settlement, and 
the number of fair rents settled, with explanation of increase or 
decrease ; 

(ff) when settlement of land-revenue is being made, the amount of 
Government revenue before and after re-settlement, grounds of 
assessment and comparison of gross assets with new assessment ; 

(e) the rates of rent prevailing before settlement, and the rates settled 

if any ; 

(/) proximity to markets, and facilities for irrigation ; 

(^) village customs, including customs as to payment of village 
officials ; 

(h) arrangements made for maintenance of records ; and 

(1) other matters deserving of notice which have been excluded from 
the record-of-nghts. 

The report for the whole area under survey shall contain the follow- 
ing particulars 

(0.— General description of the tract. 

(«■)— Its fiscal history. 

{«/)— Statistical results. 

(/V). --Comparison of condition of the tract as regards rentals before 
and after survey. 

(v). — Financial results, including approximate division of expenses 
under the heads— 

(a) survey, 

(^) record^bf- rights, and 

(e) pieparation and distribution of records. 
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Aitpiications under section loj for Survey and Recori-of Rights. 

9t. These applications shall be made to the Collector of the district. 

92. The application shall specify— 

{a) the status of the applicant, viz., whether he is a proprietor or a 
. tenure-holder ; 

(^) the particulars specified in section 102, of the Bengal Tenancy 
Act, in respect of which the application is made ; and 

{c) the number of tenants occupying the estate or tenure or part 
thereof in respect of which the application is made, the total rent 
payable by them at the time, and the estimated area covered by 
the application (so far as the applicant is able to give these 
particulars). 

93* (^) application is made by a proprietor, it shall not be 

admitted unless the name of the applicant and the extent of his interest 
are registered under Bengal Act VII of 1876. 

{b) If the application is made by a tenure-holder, it shall not be 
admitted unless the right of the tenure-holder and the extent of his inter- 
est is admitted by the superior landlord or is proved to the satisfaction of 
the Collector. 

94. On receipt of the application, the Collector shall forward it to the 
Commissioner with any remarks which he may think necessary. 

95. The Commissioner may call for further information or nay 
require the application to be amended. 

96. If the Commissioner considers that the application cannot be 
granted with advantage to the interests of all persons concerned, he may 
reject it. If he approves it, he shall forward the application with an 
expression of his opinion for the orders of the Bjird of Revenue. 

97. A Commissioner rejecting an application shall record his reason 
for doing so, and the applicant, if dissatisfied with the order, may appeal 
within one month to the Board of Revenue. 

98. When an application is referred to the Board under rule 96, or 
an appeal is preferred under rule 97, the Board may call for further 
information, if necessary, and shall pass such orders as it may think fit 
for allowing or rejecting the application. 

99. As soon as an application is allowed, the Collector shall call 

upon the applicant to deposit eight annas per acre of the estimated 
extent of the estate or tenure or part thereof in respect of which the 
application has been allowed, if the Collector is unable to estimate the 
area, he shall require a deposit at the rate of Rs. 2 for each tenant If 
the amount does not exceed Rs. applicant must deposit the 

whole amount in advance. If it exceeds Rs. 500, the applicant shall 
deposit the sum of Rs. 506 and shall give such security as the Collector 
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may^Tcqnite forthe payij^ent of the balanca of the deposit io such instaL 
nien^ as the Collector may from time to time demand. 

If ^he amount deposited as above proves more than sufficient to cover 
the cost of the proceedings^ the unexpended balance will be refunded on 
their termination. 

If the amount deposited proves insufficient ^to cover the coat, the 
applicant shall, when required by the Collector, deposit from time to 
time such further sums as the Collector may think necessary for the 
completion of the proceedings. If he shall fail to do so, the piroceedings 
may be stopped and the order allowing the application cancelled. 

loo. In conducting the operations, the Revenue-officer shall proceed 
in accordance with the rules (pr the guidance of officers acting under 
orders made under section loi. 


CHAPTER VII.— General Scale of Fees. 

101. Service of Notices , — For the service of every notice under 
,this Act, not being a notice issued by any Revenue or Civil Court [fees 
for serving which are regulated by the Court Fees Act, 1870 
(VII of 1870)], and not being provided for by any other rule made under 
this Act, a process-fee of 12 annas shall be levied, if the notice be direct- 
ed to one or more persons residing in the same village. 

102. Where such notices are directed to several persons resident in 
different villages, a fee of 12 annas shall be levied for service in each 
village. 

103. In addition to the above fee, the actual charge which must be 
incurred, if it is necessary to travel by railway or boat, or cross ferries, 
shall be levied from and paid by the person at whose instance the process 
is issued before issue of the process. If a peon carries more than one 
process involving charges for railway-fare, boat-hire, etc., the sum levi- 
able shall be charged, in equal shares, upon all the processes so carried. 
The rates at which such boat-hire is to be charged shall be the same as 
those fixed for criminal processes under rule VII of the rules prescribed 
by the High Court under clause (2) of section 20 of Act VII 1870, and 
-shall be sufficient only to cover, on the whole, the actual cost of hiring 
boats, or of such boat establishment as it may be necessary to maintain 
for the purpose of serving processes of these classes. 

104. If a peon is detained at the place of service for more than 24 
hours at the request of the person at whose instance the process was 
issued, dr of his agent, such person or agent shall then a^d there pay 

the rate of 5 annaii a day and obtain a receipt from the 
peoii/ Uni^ this demurrage is paid, ithe peon shall decline to wait. 
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Na^^hliirrage shall be charged if the delay was not due to person 
requiring the process or to his agent. 

105. Deposits of ‘For deposits of rent under section 6r (2), 
fees shall be levied according to the following scale 




Rs. 

A. 

On any sum not exoMing 

On any sum exceeding / ... 

■ but ndc exceeding ... 

On any sum exceeding ... 
but not exceeding ... 

•• 

5 

... 6\ 

1 

0 

... 

... io| 

... m 
... 26 / 

4 

On any som exceeding ... 

... 

... 26 

4 


for each complete sum of Rs, 25, and 4 annas for the remainder, provid- 
ed that, if the remainder does not exceed Rs. 10^ the charge for it shall 
be only 2 annas : 

Provided also that in no case shall the fee exceed the sum of Rs. 5. 
106. Distraint of Crops.--T\\t following scale of charges ins' pres- 
cribed,’ on account of processes for distraint and sale under Section 134, 
(a) in respect of the warrant of distraint— 8 annas ; 

(^) in respect of each man necessary to eifect the distraint and also 
to ensure safe custody, where such man is to be left in actual 
possession~-4 annas a day ; and 

(c) in respect of action taken under clause (2), section 126, for the 
reaping, storing or preservation of the crop distrained— 4 annas 
a day for every person employed, and in addition actual hire of 
threshing door or store-house, if necessary. 

In addition to the charges under clauses (a), (^) and (f) above, rail- 
way-fare, boat-hire, and ferry charges may be levied, when necessary, as 
under rule 103. 
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SCHEDULE 1. 

Form i. 

APPLICATION UNDER SECTION 8o OF ACT VIII OF 1885. 
(S^e Rule^ ij.) 

To 

The collector of 


The application of ^ son of , resident 

registration of an unprovement under 
section So of the Bengal Tenancy Act, iSSy ( VIII of iSSj ) 



A. B., 
Landlord, 


Form 2. 

NOTICE UNDER SECTIONS 12 AND 18 OF ACT 
VIII OF 1885. 

f See Rule 04,) 

{Wkere then is a single landlord or common agent or common 
manager,) 



SOH. 10 SCHEDULE I TO THE GOVERNMENT RULES. til 
To 

The collector of 

Let this notice be served on A. B., resident of ^ as 

required by section of Act VUI of 1885. The landlord’s fee of Rs. 

, money-order fee of Rs. , and Rs. for serving the 

notice by post in a registered cover and obtaining an acknowledgment 
have been paid into the Treasury : chalan appended. 

C. D., 

Ri^sterinjjf Officer, 

To 

A. B. Resident of 

Take notice that the transfer of the tenure [or raiyati holding at fixed 
rates (as the case may be)], specified below, of which you are alleged to 
be the landlord, has been registered, and that the landlord’s fee of Rs. 

is being transmitted to you by postal-money order. If you 
fail to accept payment of the sum, it will be kept in deposit in the 
Collector’s Office for three years from the date of the service of this 
notice. During this time, it will be paid to you or transferred to your 
revenue account on application. If it is not claimed by you within three 
years from the date of service of this notice, it will be forfeited to the 
Government. 
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Rt. A. p. 


a D., 

Registeriftg Officer^ 

Ordered that this notice be served on the abovenamed landlord. 

E. F., 
Colkmr. 
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mimtaw' 

of 

ebalaou 

Number 

of 

notice. 

Name of depositor. 

Name of person to 
whom to 1 m eervod. 

Dotalla of cash 
rocinpts with 
amount. 

1 

1 

2 

S 

4 

& 

1 




Rs. 4 r. 


Form 3. 

NOTICE UNDER SECTIONS 12 AND 18 OF ACT VIII OF 18^. 

(See Rule 24,) 

( Where there is more than one landlord and no common agent or 
manager). 

To 

thr collector of 

Let this notice be served on A. B., etc., residents of , as 

required by section of Act VIII of 1885. A copy for each joint land- 
lord is herewith forwarded. The landlord’s fee of Rs. , money-order 
fee of Rs. , and Rs. , for serving the notice by post in a registered 
cover and obtaining an acknqrwiedgment have > bei^n paid into the 
Treasury : chalan appended. 

C. D., 

Registering Officer, 

To 

A, B., &c., Residents of 

Tare notice that the transfer of the tenancy which is alleg^ to 
be a tenure [orWiyati holding at fixed rates (as the case may be)] as 
specified beloW) of which you are slated to be a joint landlord, has been 
registered^ and that the landlord’s fee of Rs. will be held in deposit 
in tbe QpUector’s office till applied^ for by you, and your co-sharers, or 
some person authorised on your behalf to receive it The amount stands 
to your credit and ^ill be paid to you and your co^sharers or transferred 
to your revenue account on application; or it will be sent^ moneys 
order to 'a,ny persoh to whom you and your co-shai^ers mdy jointly 
desire it to be sent. If the amount is not claimed hf, you withii|^ree 








Soft IJ SCHEDULE I io THE GTOVERNMEHT RULES. 

• years of the date of setvkci of this notice, it arill be . forli^Ued tp 
Government. 
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C. D., 

Registering Officer* 

Ordered thit this notice be served on the above-named landlords. 

E F., 
Collectpr* 

Reverse of the Form. 


Serial 

number 

of 

challan. 

Number 

of 

aotioo. 

Name of depositor. 

Names of persons to 
whom to be served. 

Hetails of cash 
receipts with 
amovmt. 

1 

2 

* , 

... 

4 






Ra. a. p. 


Form 4. 

NOTICE UNDER SECTIONS 13 AND 18 OF ACT VIII OF 1885. 
{See Rule 34). 

(Wh$re therf is a single landlord or conu^H agent or common 
manager. ! 

In the Court of the ' , \fj ^ * 

jrQv....* .... , .. ^ 

, the COLLECTOR OF , ' . 

I#!'' tljj$ notion tw stryed 00 A. B.j resident of ' ®* 
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required by section H of Act VIII of 1885. The landIord*s feeofRs. 

, money-order fee of Rs. , and Rs. , for servings the notice 
by post in a registered cover and obtaining an acknowledgment have 
been paid into the Treasury : chatan appended. 

C. D., 

Judf(e, 

To 

A. B., Resident of 

Take notice that the sale of [or the decree or order absolute for the 
foreclosure of mortgage on (as the the case may be)] the tenancy which 
is alleged to be a tenure (or rayati holding at fixed rates) specified below, 
of which you are alleged to be the landlord, has been confirmed (or made) 
and that the landlord's fee-of Rs. is being transmitted to you 

by postal money order. If you fail to accept payment of the sum, it 
will be kept in deposit in the Collector's office for three years from the 
date of the service of this notice. During this time, it will be paid to 
you or transferred to your revenue account on application. 

If it is not claimed by you within three years from the date of service 
of this notice, it will be forfeited to the Government. 
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I Rs. A. P. 


C, D., 


Judg4, 
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Ordered that this notice be aervted on the aboi^named iandloiJter 

' E. F., 

C^iUcio^,^ 


Form 5. 

NOTICE UNDER SECTIONS 13 AND 18 OF 
ACT VIII OF 1885. 

(See Rule 24,) 

( Where there is more than one landlord and no common agent or 
manager. ) 

In the Court of the ^ of 

To 


The collector of 

Let this notice be served on A. B., etc., residents of as 

required by section j~ of Act VIII of 1885. A copy for each joint land- 
lord is herewith forwarded. The landlord’s fee of Rs. , money-order 
fee of Rs. and Rs. , for serving the notice by post in a registered 
cover and obtaining an acknowledgment have been paid into the 
Treasury : chalan appended. 


C. D., 


To 

A. B., BTC., Residents of 

Take notice that the sale of [or the decree or order absolute for the 
foreclosure of mortgage on (as the case may be) ] the tenure (or raiyati 
holding at fixed rates,) specified below, of which you are alleged to be a 
joint landlord, has been confirmed or made, and the landlord’s fee of 
Rs. will be held in deposit in the Collector’s office till applied for by 
you, and your co -sharers or some other person authorised on your behalf 
to receive it. The amount stands to your credit and will be paid to 
you and your co^shareia hr transferred to your revenue account on 
application ; or it vt'ill be sept by money-order to any person to whom 
you and yppr do-sham's may jointly desire it to be sent If the 
amount is not claimed by you wHWn three years of the date of service 
of this notide, it will be forfeited to the Government. 

'' 40 ' ' 
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Kbmark-<. 


C. D., 

Judge. 

Ordered that this notice he served on the abovenamed landlords. 

E. K, 

Collector. 

Form 6. 

(1) NOTICE UNDER SECTIONS 15 AND 18 OF 
ACT VUI OF 1885. 


{ .See Rule 24 ). 

( Where there n a sing'le landlord or common agent or common 
manager.) 


To 

The collector of 

Hb: pleased to cause this notice to be served on A. R.» resident 
of The landlord’s fee of Rs. , money- 

order fee of Rs. and Rs. for serving the notice by *> 

post in a registered rover and obtaining an acknowledgment are 
deposited herewith. 

C. D., 

Tenure-holder or raiyat 

holding at fixed rates. 
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To 

A. B., Residedjt of 

Take notice that I have succeeded tn the tenure [or raiyati holdinisr 
at fixed rates (as the case may be)], specified below, of which you are 
the landlord and that the landlord’s fee of Rs. is being trans- 

mitted to you by postal money-order If yon fail to accept payment of 
the sum, it will be kepi in d^^posit in the Collector’s office for three years 
from the date of the service of this notice During this time, it will be 
paid to you or transferred to your revenue account on application If 
it is not claimed by you within three years from the date of service of this 
notice, it will be forfeited to the Government. 



C. D.. 
Resident of 


Orpehed that this notice be served on the abovenamed A. B. 

E. F., 
CoHect(^r. 
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SCHEDULE 1 


[App. I 


Form 7. 

NOTICE UNDER SECTIONS 15 AND 18 OF ACT VUI OF 1885. 

(See Rule 24 ) 

( Where there is more than one landlord and no common aj^ent or 
manager.) 

To 

The COLLECTOR of 

Be pleased to cause this notice to be served on A. B., etc., residents 
of A copy for each joint landlord is herewiih submitted. The 

landlord’s fee of Rs. , money-order fee of Rs. and Rs. 

for serving the notice by post in a registered cover and obtaining an 
acknowledgment are deposited herewith. 

C. D, 

Tenure-holder or raiyat 

holding at fixed rates. 
To 

A. B., etc,, Residents of 

Take notice that I have succeeded to the tenure [or raiyaii holding 
at fixed rales (as the case may be) ], specified below, of which you are 
a joint landlord. The landlord’s feeofRs. will be held in deposit 
in the Collector’s office till applied for by you, and your co-sharers 
or some other person authorised on your behalf to receive it. The 
amount stands to your credit and will be paid to you and your co-sharers 
or transferred to your revenue account on application ; or it will be 
sent by money order to any person to whom you and your co-sharers 
may jointly desire it to be sent. If the amount is not claimed by 
you within three years of ihe date of service of this notice, it will be 
forfeited to the (jovernrnent. 


i 1 
^ 1 
0 

'0 

g 

a 

•ss 

9 

0 

s 

§ 

*0 

4 ) : 

1 

Description of tenure or raiyat i 
holding at fixed rates aucceed^d to. 
with Tillage and pargana in whit-h 
situatod. 

Aitntial rent of tenure or miyati 
holding at fixed rates. 

Name, father's name, and residence 
of late tenure-holder or raiyati 
holding at fixed rates. 

0 

•si i 

g.b 

G u 

a 2^ 

•“if 

-.§•2 

p 

Name, father's name, and residence 1 
•>f successor to tenure or raiyati i 
holding at fixed rates. 

1 

N||»re of successor’s title to succeed, j 



8 
n ' 

1 

•s 

-M 

Rgmarks. 

1 

2 

a 

4 

r. 

0 

7 


9 

1 




Rfl. 





Rb. a. p. 

i 

1 
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C. D., 
Resident of 


Ordered that this notice be served on the abovenamed A, B. 




E. F., 
Collector. 


Form 8. 

NOTIFICATION UNDER SECTION 87 OF ACT VIII OF 1885. 

{See Rule 37.) 

To 

The COLLECTOR of 

Whereas the holding mentioned below, and hitherto held by C. D., 
resident of , has been abandoned by him without 

notice to me and without arranging for the payment of the rent thereof, 
I hereby notify that I have treated the holding as abandoned, and that 
I am about to re-enter upon it accordingly. 

Dated 'J 

J Landlord. 

Schedule of Property. 


Name of village and par- 
gana in which situated. 

Area and boundaries 
of holding. 

Rent of holding. 

1 1 

2 

3 





Form 9. 

Requisition to Collector for a verified or certified copy of or extracts 
from^ the record’of rights under section i4S{bz) of the Bengal Tenancy 
Acf as amended by Bengal Act [ of igoy. 

(Rule 39.) 

He pleased to furnish to this Court on or before the 
a certified copy of, or extract from, the record -of-rights relating to the 
undermentioned tenancy, which is required fo^ reference in suit No. 
of 

A a 
Judge. 
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SCHEDULE 1 


[Api». 1 . 


Name of village. 

Thana. 

Thana. 

number. 

Tanzi 
nu tuber 
and, if 
revenue 
free, 
Register 
number. 

Name of 
landlord 
at the 
date of 
publica- 
tion of the 
tecord-of- 
tigUts. 

Name of 
tenant 
at the date 
of publica- 
tion of 
the record - 
of-rights. 

Number of 
khewat or khatian 
or leference to 
other document 
forming part 
of the reoord-of 
rights of which 
copy or extract 
is required. 

1 

2 

3 

4 

i 

5 ' {) 

7 








The copy required is sent herewith. 


C. D., 


CoUectoratc Record-keeper or 
other officer^ authorized to certify copies. 


Copy rtreived. 


E. F., 

Saris htadat\ Civil Coutt. 

Form 10. 

Notice of Date of Attestation of the Records. \^See Rule jo (a). ) 

Notich: to the proprietors, tenui e-holders, l;*ndlords, raiyats, under- 
raiyats, and occupants of — 

Village I’argana 

Thana District 

Thana No. or Revenue Survey No. 

Take notice that under the powers vested in me by the Bengal 
Tenancy Act, 1885 (VIII of 1885), and the rules made thereunder, I 
shall, on the day of 190 , at 

, proceed to attest and complete the recorcl-of-rights in the above- 
mentioned village. 

You are hereby required to attend before me at the above-mentioned 
time and place, or at any other time and place to which the proceedings 
may be adjourned, and to produce such evidence, written or oral, as you 
may have to offer on the subject-matter of the proceedings. 


Revenue-officer, 


Remarks. 
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Form n. 

Notice for draft publication of the record, [See Rule 62 (rt\ 
Chapter Vf of the Rules.] 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
laiyats and occupants of— 

Village Pargana 

Thana District 

Thana No. or Revenue Survey No. 

Tal^e notice that as the attestation of the record of the above-men- 
tioned village has been completed, the Draft Record will be published 
by Its contents being read out in the village on the 

All persons interested are called on to attend on 

this date. 


Revenue- officer. 

Form 12. 

Objection under section fOjA of the Bengal Tenancy Act, 

\See Rule 62 {b\ Chapter Vf of the Rules ] 

Village. Pargana 

Thana. District 

Thana No. or Revenue Survey No. . 

Name of objector, with fathei’s name, caste and address. 

Name, fathei^s name, caste and address of person in whose khatian 
the entry objected to has been made, and number of khatian, if known. 

Statement of entry objected to, with details of objection. 

Statement of relief sought. 

Signature of objector, with date of tiling. 

Form 13. 

Notice fixing the date for the hearing of an objection under 
Section 10^ A of the Bengal Tenancy Act {See Rule 6j.) 

By order of the Settlement Officer at 
District 

Case No. of 190 . 

IN THE COURT OF 


Objector, 
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SCH£UUL£ 1 . 


1 . 


Noiic«i to 

Whkreas an objection (copy of^hich is annexed) under seqtioa 
103A ^ the Bengal Tenancy Act has been filed, and the date of its 
disposal has been fixed for the 190 , you are hereby in- 

formed that you should, on the daylfixed, appear personally or by agent 
in this Court at at o’clock to produce any evidence you have. 
In case of your failing to appear at the time fixed, orders will be passed 
according to law. 

Dated Month 190 


Form 14 

Notice for settlement of fair rents in connection with a settlement 
of the land revenue {See Rule 6 ^ ) 

Notick to the proprietors, tenure-holders, landlords, raiyals, under- 
raiyais, and occupants of— 

Village Pafgana 

Thana District. 

Thana No. or Revenue Survey No. 

Take notice that on at I shall proceed to fix 

fair and equitable rents for all the tenants of the above-mentioned village. 
All persons interested or concerned are called upon to attend at the 
place named above on the date specified. 

Revenue-officer, 


Form 15. 

Notice for publication of a Table of rates [See Rule 6 g (<*)J. ^ 

NoriCK to the proprietors, tenure-holders, landlords^ raiyats, under- 
raiyats, and occupants of— 

Village Pargana 

Thana District 

Thana No. or Revenue Survey No. 

Take notice that a table of rates for the abovementioned village has 
been prepared, and that it will be published in the village on the 

day of . All persons in- 

terested ar^ called upon to attend on the date specified. 

Rmenue^ifficir* 



Soa,. 1-] 


TO GUVEKMMBNT HUL.ES. 
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Form *6, ^ 

Notiu for (he fubli cation of Settlement Rent-Roll [See Rule 75]. 

Notice to the proprietors^ tenure-holders, landlords, raiyats, utider- 
raiyats, and occupants of— ’ ^ 

Village Pargana 

Thaiia District 

Thana No. or Revenue Survey No. 

Take notice that f.iir rents having been settled ft)r all tenants in the 
above-mentioned village, a Settlement Rent-Roll has been prepared 
and that this Rent-Roll will be published by its contents being read 
out in the village on the . All persons 

interested are called upon to attend. 

Revenue -officer. 


Form 17. 


Notice for final publicaiion of the x^cord. {See Rule fp). 

Notice to the proprietors, tenure-holders, landlords, raiyats, under- 
raiyats, and occupants of— 


Village 

Thana 


Pargana 

District 


Thana No. or Revenue Survey No. 

Take notice that all objections under section I03A of the Te nancy Act 
having been decided by the Revenue-officer and the 
Settlement Rent-roll having been incorporated in the 
record-of rights ^ the record of the abovementioned vil- 
lage has been finally framed and will be published by 
its contents being read out in the village on the 


[The words in 
italics are to be 
omitted in cases 
in which a set- 
tlement of land 
revenue is not 
being made.] 

All persons interested are called on to attend on t|)is date. 


Revenue-officer, 


Form 18. 


Notice for set vice on persons interested in an application made by 
landlord or tenant for settlement of fair rents. 

Rule 


To 


Whereas state naihe, description and address of applicant or 
applicants) have made an application, in which you are interest- 
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SCHEDULE 1 . 


lApr. I. 


ed, for the settlement of a fair rent for lands in village , 

a copy of the Application ‘ U A 

an exiract I’uiitablngfiuch parts of the application as concern you y served OH 

you, and you are hereby summoned to appear in this Court in person 
or by duly-authorised agent at o’clock on the 

at for final disposal of the application. In default 

of your appearance on the day mentioned, the application will be heaid 
and determined in your absence. You should bring or send by your 
agent on the day fixed any document or evidence on which you intend 
to rely. 

Revenue-officer. 
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District 


IJl RUWAN 


DiuiuirM 

Hank I u a 


MlInVAI'(»UK 


ILionn LY 


24-PABOANA8. . . 


Nadia. 


SCHEDULE 11. 

{Referred to in Rule 4.) 
BURDWAN DIVISION. 


1 



IVTarta at which 

Local areas 

Staple food-crops 

prices to bo 




taken. 


2 

3 


Sadar 

subdivision 

Rica 

Durdwan. 

AHanaol 

ditto 

Do 

Kanlgauj. 

Katwa 

ditto 

Do. 

Katwii. 

K.*i1nn 

ditto 

Do. 

Kalna. 

Sadar 

subdivision 

Rico 

Suri. 

Bainpur Hat ditto 

Do. 

Rampur Hat. 

! Sadar 

subdivision .. 

Rico 

Rankura. 

Vishnnimr 

ditto 

Do. 

Vishnupur. 

Sndav 

8u>>diviAU)n . . 

Rice 

Midnapur. 

(ihatal 

ditto 

Do 

Ghatal. 

Tamluk 

ditto 

Do 

Taniluk. 

Cuntai 

ditto 

Do 

Contal. 

Sadai 

subdivision 

Rico 

Hooghly. 

Soi.amijorc 

ditto 

Do. 

Rhadi eswar. 

A I anibagh 

ditto 

Do. 

Arainbagh. 

Howrah 

ditto 

Do. 

Howrah. 

Ulubaria 

ditto 

Do 

Ulubaria. 


PRESIDENCY DIVISION. 


i 


Sadar subdivision 
Barasat and Barrackpur) 
Hubdivisiuiif. ) 

Diamond Harbour sub- 
division. 

Basirhat sulxlivision 


Sadar subdivision 
Knnagbat ditto 
Mohorpur ditto 
Chuadanga ditto 
Kushtia ditto 


Rico 

Do. 

Do. 

Do. 


Rico 

Do. 

Do. 

Do. 

Do. 


Chctla Hat. 
j liarasat. 
i Blstopore. 
Mugra Hat. 

Baduiia. 


Qoarl. 
Ranaffhat. 
KaltaWzar. 
Chuadanga. 
Bahadur Khali. 
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PATNA 





Marta at wlUch 

D18T8I0T. 

Local BTd«B. 

Staple food*oro|W( 

pirioM to be 
taken. 

1 

« ' 

it 

4 


gadar nubdivision .. | 

Makai up«land 

Rloo low-land . , 

!> Sbabebganjt 



Saban 

Gopal(;:auj ditto .. j 

Makai iipdand 

Rico low-land 

[lOqiUlj. 


Slwan ditto .. j 

Makai up*land 

Rico low-land 

!> Slwan, 

/ 

Sadar lubdiviBlou .. j 

Makai \ip-land 

Rloe low-land 

[ Motlbari. 

Champaran .a 

Bettlah ditto . . j 

Makai up-laud 

Rico low-land 

^ Bettlah. 


Sadar Hubdivislon .. | 

Makai up-Und 

Rico low-land 

1 Miusaffarpur, 

MuzAmupuR . . 

Sitamarbi dittr> .. -j 

Makai up-land 

Rico low-land , . 

1 Sitamari. 


Hajlpur ditto . | 

Makai up-land 

Rioo low 'laud 

^ najipur. 


Badar Rubdivision .. -1 

Murwa \ip-land 

Rico low-land 

1 Darbhanga. 

DARBIUNflA 

1 

V 

Madhubaiil ditto .. | 

SaiuANtipur ditto .. | 

Murwa up-land 
; Rico low-laud 

Makai up-lond 

Rico low-land 

1 Madhiibani. 

1 Baniastlpur. 


BHAGALPUR DIVISION. 



Sadar Bubdiviaiou .. -j 

Wheat up-land 

Rice low-land 

1 Monghpr. 

MoNonvB 

Beguparai ditto .. | 

Wheat up-land 

Rice low-land 

1 BeguBaral. 


Jamni ditto j 

Wheat up-land 

Rice low-land 

1 Jamul. 


l^ar lubdiTiiioo | 

Makai updand 

Rloe low-laud 

1 Bhagalpur. 


Banka ditto . . | 

Mahii up-land 

Rice low-land 

Banka. 

Bhaqalpvr 

Madhlpura d^to .. j 

Murm up-land 

Rice lowdand 

1 Madbipnra. 


dupaul ditto .. 1 

Mumoa up-land 
Bteelow-kud 

1 Supatil. 
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BHAGALPUR DIVISION-f0»f/-i'. 


Dwtiuct. 

Local areas. 

Staple food -crops 

Marts at iwhich 
prices to be taken. 

1 

2 

3 

1 

4 



Sadar 

subdivision j 

Wh eat up land 

Rice low-land 

|> nuamsganj. 

PlTRNKA 

Araria 

ditto . -j 

Wheat up-land 

Hieo luvv-land 

1 Araria. 


KishangfanJ ditto . | 

Wheat up-lind 
ttice low -land 

!> KishanganJ. 



ORISSA DIVISION. 


Cuttack . . | 

Sadar subdivision 

Jajpur ditto 

Kcndiaparii ditto 

Bice 

Do 

Du. 

(Cuttack town. 
(Charchika Hat. 
Jajpur town. 
Kendmparu town. 

Dalahobx 

Balasore Sadar sulidivisioii 

Bhadrak ditto 

Rice 

Do. 

Lalanure. 
j Bhadrak. 
(Cliandball. 

Prat 

Sadar 

Khurda 

.subdivision 

ditto 

Rue 

Du. 

(Puri. 

(Banamalipur, 

Khurda. 




App. II.] 


FORMS OF SETTLEMENT* RECORD, 


639 


APPENDIX II. 


d 


Forms to be used in the preparation of the settlement record. 


^ c- 


Sf 






I 


& 

a; 




Si 


.55 Oq 


■5 ^ 

s 


^ I 

Si ^ 

^•s 

;s 

55 ^ 
^ ^■ 

o ^ 

s Q 


i 


Va 

Si 

V. 

5Si 

I 



(1) See also Board’s Survey and Settlement Manual, Part II, Chap. 8, nlee S, 18—84, 



K^tpatf Part II) of revenuf^free lands ^ showing lands held exempt from Government revenue in pitpetUi^, 

(Rent-free land should not be entered in this)P 

"Village No. in Collector’s Register C. Pargana Thana Thana No. District. 


[App. n. 
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FORMS OF 


i 

S 

f*"* 


*joojoti9 vivd Awi JO 
jC^.i9dojd jJuf^iqoj jd!^s>8oj 

jo^Xano uj S9]jtxu® ooiiojop^ 

0 


Area according to (H^sent measure- 
ment. ^ 

Id bighas of 
square yards. 

Total. 

os 


In acres. 

■po 

.^UAi'nno ijoij 

00 

80 


•po^tJAi^inO 

•o^jUKi^ooxxof) ! 

|o ao»8i^oj avAAWzn-eui iq joqiun^j 

to 




Name, parentage, and residouce of the 
proprietor, Manager, or Mortgagee 
of the revenue-free land, with 
the character and extent of , 
the interest of each pro- 
prietor, manager or '■* 

mortgagee. | 

Character and 
extent of the 
interest. 

- 

1 

Name parentage, and | 
resideuee. | 

ee 


•OH? ‘frBJBmwxt® 

AometlM '^^lodoja ooj|-^ntio 
*A9J JO JO^srtW^tp P®** ttoWtpKnwa 

o< 

V 

•joqraim lii{J9g 

1 

, 'i,' 


• Bm Bmrda’ Surrey »tid SottUmont Manuel. H, Chnp. 8, rul“,» enAM- 
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SETTLEMENT RECORD. 
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No. 8. 

Khewat (Pari III) of interests of Ptanidar^ Tkikadar, Ijara-^ 
dar^ or other tenure-holders. See Rule 4S(b), Chapter VI, 
Tenancy Act Rules, (^ } 

Village No in Collector’s Register C. Pargana Thana, 
'I'iiana No. District 




Khasra. 

Village No. in Collector’s Register C. Patgana Thana Tbana No. District Name of Amin 
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FORMS OP SETTLEMENT RECORD. 


[Apr. II. 



Board’s Survey and Settlement Manual, Part 11, Chapter 8, Rules 6 and 30- 




Name of 
Number 
rargana 
Thana 



! Name of village 
I Register G number 
I Pargana 
{Thana 


'Name of 
proprietor. 


Name of Inter- 
modiaiSB land- 
lord. 


Mahal 

Tauai number. 
Patti. 


1. Serial number 2- Name, parentage, caste, and 
i of Parcha. rosidonco of tenant. 


Present cash rent- 


1 

'7. According 
' to liuidlord. 

; 

8. According 
to tonaut. 

9. Ascertained 
by Rovonuo 
Oflftoor. 

— 

1 

i ^ 

1 

u: 

1 

f 


I 11. Status and 12. ^etherreiit Special con- 

ilength of posaobsion fixed by contract, ditioiis and luol- 


jiu the case of non- order of Court, 
i occupancy raiyat. or otherwise. 


dents, if any. 




Remarks. 





1 ^ ( Serial No. of khatian. | 


to 

Nattie^ parentage, oaste 
and residence, etc., of 
tenants. 

n 


Khasra number. 

Fields. 



Boundaries. 


Oi 

Oi 

Description of land. 


> 

p 

Culti- Not cul- 
vated. jtivated. 

M 

P 

P 

O 

A 

CO 

— JO 

tO M 

P P 

P» — 

Area 



> 

P 


QO 


Total. 

P 






to 


-otal. 

S 2! 

® OTQ 
^ P- 
P P 
-1 cu 


w 


O 

As ascertained by 
the revenue-offi- 
cer— 

1. Rent 

2. Cess. 

Rent [enter against 
EACH NON-CASH-PAY- 
ING PLOT HOW HELD.] 


H-* 

Fair-rent settled, 
if any — 

1. Rent. 

2. Coss. 


lO 

(1) Status ; if non-occu- 
pancy, length of posses- 
sion. 

(2) Rent how fixed and 
particulars, if progres- 
sive. 

(3) Special conditions 
and incidents, if any. 


1— f 

CO 

(Here note the 
orders passed 
under sections 
105A and 106 
and on appeal or 
revision.) 

1 

E 

s® 



& 








•NVUVHX iO WHOi 


tll 


(Upper half.) Form No. 6. 

Continuous Khatian for Collectorate Copy. 



Continuous Khatian for Collector ate Copy. 
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FORM OF KHATIAN. 


[Arr. n. 


.s 

I 






S 


a, 

a 


1 




E 

a 

a 

*Zi 


*0 

Xi 

£ 

p 


A 


^ . 

1 1 

2 -3 -2 

H W P-( 




a 

P 

G 

P a 




*(noiBU 9 j) JO \v 9 ddv 
uo pas' gQ\ pa« ygoT 
Buoi^oas japun pasBud 
Biapjo oq*) o:^oa 0J9||) 

« 


_ 

•SH'SVMB'a 




’Au9 ji 'siuapioui puB 
Biioi<)ipuoa |«ioadg (g) 

•OAW 

'BSjSojd |i ‘BJupot^Wd 
puB pajfp Aoq (g) 

•aoiBsa 

-eeod JO q'jSuoi ‘Aoirad 
-iiDoo-aou ji i sn^BiS (|) 



fel 0 

s 

as ® 

d ® 

•ssao 7 , 
•ana>j X 
— *Aub ji 
‘ pajj'jas 



/a P 

-Se 

^ S 

a « ^ 

_ _H 

•Ksao 7, 

-x 

— JaaijfO 

onuoAO'^j eqx 

Aq paniBXJaosB Ry 

© 



® © 

K U . 
ee rt » 
x: STJ 
bo r" »- 
IS ? ^ 

3 

a 

Q 




'i 

© 



s 1 ^ 

HH 


n 






0 



M 

J ^ 


It) 

0 

H 

< 

© 

"f 


i 

0 

eS 

PTJ 
« « 

Q 




G 

M 

«* 






l-p 

G 





9 

0 




•pirei JO uoiiduasaQ 

W5 


i 


BauBpanog 



i '' 

M 

‘jaquinu Bjcwq'^ 



‘inu'ouaj 

JO ‘‘o^a ‘aonapjsai pu^ 
a^BBO ‘aSBjnajBd ‘atiiBK]' 

04 


'UB^iiqq JO *0^ IBiJOgi 





FORM No. 7. 

Form for Landlord’s and Raiyat’s copies. 
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FORM OF KHAtlAN, 
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JO ■*» 


« 


1 » 

1 s 

1 

g a 

•- I 

S a 

’jCu« |i ^uappni ptw 
suoi'jipcipo li^ioodg (£) 
‘OAia 

•sdj9ojd 

puis paxg Moq (luo-a ( 2 ) 

‘UOISB^fS 

-sod JO q'jSuoj ‘ifbuud 
•nooo-iipu Ji (|) 


■ 

1 = 

S c •- 
9 b 

S S 

n- g 

S 1 1 

'S .a ’S 

® j d 
^ 

9 •< 0 

6s9 CP ^ 

— ifUB Jl 
pOJ'JJQS qU9J 



2 S g 

1 

- i 

§ §■ 

^ Pm 

H .L 

H * ^ 

!v C3 

K ^ ? 

« is 

•BB90 
•(>noH (T) 

—jdotgo 

anuaAd^ aqj /Cq 
pouiujjaoBu By 

© 


0 VM 

® 0 

1 ^ 


In bjghas 

OF SQUARE ! 
YARDS. 1 

Total 

Q 

14 

1 

PQ 

© 


Patti. 

AREA. 

o5 

V 

Total. 

d 

< 

© 

Jiv 

6 

.M .*» .-A 

3 S 

06 

H W 


(4 

u 

•< 

h-l 

Unculti- 

vated. 

d 

l> 




Cult* vat- 
ed. 

d 

< 

© 


Thana 

Pargana 

•8pu«| JO lI0ljdUD80(I 

lA 


Fields. 
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«| 

> 
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Name o£ estate, tanzi 

number, name of patti, name 
of proprietor and tenure- 
holder with khewat number. 


lO 

Serial number of khatian. 


09 

Name, parentage, caste, re- 
sidence and status of tenant. 



Number of plots. 


cn 

Cultivated. 

o 

5 w 
o 

* > 

AREA. 


Oi 

Uncultivated. 



Cultivated. 

a “ 

P3 

H W 
,* o 


00 

Uncultivated. 


eo 

Cultivated, 

Held with- 
out PAYMENT 
OF RENT. 


S 

Uncultivated. 


- 

Cultivated. 

w o 


1-^ 

LO 

Uncultivated. 


09 

Cultivated. 

Total area. 


H- 

Uncultivated. 


W 

Total. 


09 

Present rent, excluding ccss. 


H— 

•*a 

Rent settled by Revenue Offi- 
cer, excluding cess. 


HM 

QO 

Remarks. 


2 ! 

3 

n 

p 

3 

CL 


O- 

P 

3 

P 

3 

3 

3 

cr 

(T) 
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3 
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H 

sr 

p 

3 

P 


d 
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Teri or Abstract of Khatian 
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APPENDIX III. 

HIGH COURT RULES. 


Rules under section 100. 

r. Every manager, appointed under Chapter IX of the Bengal 
Tenancy Act, shall in all matters act in accordance with such orders as 
may, from time to time, be issued by the District Judge. 

2. The manager shall piy the Government revenue, rent and other 
demands of the like nature, as also all just liabilities upon the estate, in 
due and proper time. 

3. No manager shall have power to sell or mortgage any property, 
nor shall he grant or renew a lease for any period exceeding three years, 
without the express sanction of the District Judge. Provided that this 
rule shall not render valid any lease for a shorter time than three years, 
if the District Judge directs by a written order that his sanction is to be 
obtained as regards all leases granted by the manager. 

4. The manager shall apply for the sanction of the District Judge to 
any act which may involve extraordinary expense. 

5. No manager shall have power to compromise any suit or relin- 
quish any claim without the express .sanction of the District Judge. 

Rules under Chapter XII. 

6. All applications to distrain shall be presented and heard in open 
Court. The examination mentioned in section 123, sub-section (2), shall 
be on oath or affirmation. 

7. All such applications and all notices of distraint under section 
14 1 shall be entered in a register to be called the “ Distraint Register,” 
which shall be kept in the form annexed. A copy of every such applica- 
tion, to be furnished by the applicant, shall be given to the officer 
appointed to make the distraint, and a copy of the notice under section 
141, to be similarly furnished by the applicant, shall be given to the 
officer placed in charge of the distrained property. 



In the column for remarks shall also be entered the date of each remand granted. (Imerted by C. O, No. 6 of tOth JPtby. JS9i). 



- 

Application under 
aootion 121, 

■l:,j 

’ ? 



Notice under aec* 
tion 141. 


ea 

Bate of ap^lcatlon to dis- 
train or of notice of dis- 
traint under section 141. 



Name and address of the 
applicant under section 
121 or of the person 
giving notice under sec- 
tion 141. 


cn 

Name and addrssa^of the 
defaulter. 


•Cl 

Amount of arrear claimed 
.ind period in respect of 
which it is dalmod. 



„ Purport of the order pass- 
ed and date on which It 
is passed. 


Oft 

Name of the oifioor deput- 
ed to distrain, or to take 
charge of property dis* 
trained. 



Date of distraint. 


o 

Date of sole proclamation. 

1 

- 

Date of sale. 


% 

Arrear. 

1 

ft. s 

1 


Ka 

Costs. 



Surplus. 


W 

Total. 


A 

Arrear. 

iff 

IS 


HA 

Costs. 


•ft 

P 


oSg 


m '"vl 


'saana aanoD hoih 


Form of Distraint Register pres(yrihed by Rule. 7. " 
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8. The officer deputed to make a distraint under section 124, or to 
take che^ge of produce distrained tiller section 141, must in all cases be 
able to read and write the language of the district. 

9. The written demand under section 1251 shall be framed in accord- 
ance with entries contained in the application or notice referred to in 
Rule 2. 

10. The notification of distraint directed in section 124, Act VI 11 , 
1885, shall be published by fixing up in a conspicuous part of the holding 
or other place, in which the produce is, a notice that such produce *^ha^' 
been distrained, and by proclaiming at the same time the contents of the 
notice by beat of drum. 

11. The notice shall specify the name of the person at whose instance 
the distraint .is made, the name of the defaulter, the name of the person 
in whose charge the produce has been placed, and the amount of the 
arrear due, and it shall direct any person intending to reap, gather, dif 
store the crop or produce, if unreaped or ungathered, or intending to do 
any other act necessary for its preservation to give due notice of his 
intention to the person who has been placed in charge. 

12. The notice shall be fixed up in the presence of not less than two 
persons, in addition to the agent of the distrainer, who points out the 
crop or produce. 

13. In the event of it being necessary for the distraining ^officer, or 
the officer placed in charge of distrained property, to reap, gather, or 
store any crop or produce, or to do any other acts for the due preserva- 
tion of the same, as provided by section 1 26, the person at whose instance 
the distraint was made shall advance the funds necessary to this end. 

14. The officer holding a sale under section 131 shallt record a de 
scription of the property offered for sale, the names qf all persons bidding 
for the same, and the amount bid by each ; and, if the sale is postponed, 
he shall record an order to this effect, and shall then and there notify the 
place where, and the time when, the sale will be held. 

15. When the sale is concluded and the sale proceeds are realised, 

the officer who held the, sale shall, after paying the costs of the distraint 
and sale, as directed in section 134, forthwith pay the balance into 
Court, ^ 

16. The officer holding the sale shall take separate receipts for all 
sums paid by him as costs of the distraint and sale under section 1I4, sub- 
section (i), and if the person giving the receipt is unable to write, the 
receipt shall be attested by some person able to do so. 

17. When a distraint is withdrawn under section 136, the notification ^ 
of distraint, published under section 124, shall be taken down, 
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18. All officers depwited to distrain property under this Chapter shall, 
if there is a post office in the vicihity, report to the Court by letter im- 
mediately the distraint is made, or, if there is no such post office, shall 
immediately on his return, report in writing the nature and extent of the 
crop or produce distrained, the day on which the distraint was made, the 
name of the person (if any) placed in charge of the crop, and the day 
fixed for the sale, or if the sale has taken place, the day on which it took 
place. He shall .also, immedidtely on his return file an account of all 
money received and disbursed by him, together with the receipts for the 
same and the record of the biddings at the sale, if a sale has taken place. 

19. Every person, distraining produce by virtue of the authority con- 
ferred on him under section 141 of Act VIII, 1885, shall give notice of 
such distraint to the Civil Court having jurisdiction to entertain an appli- 
cation for the distraint of such produce, in a tabular form which shall con- 
tain the following particulars 

(a) The name and address of the person at whose instance the 
distraint was made and a description of hib interest in the pro- 
perty, whether as proprietor, tenure-holder, or raiyat. 

(fi) The name of the defaulter, and of the place in which he resides, or 
was known to be last residing. 

(6‘) The amount of the arrear with interest, If any, and the period in 
respect of which it is claimed. 

(^) The holding in respect of which the arrear is claimed, the bound- 
aries thereof or such other particulars as may suffice for its 
identification. 

J 

(<?) The description and approximate value of the produce distrained 
and if the same has been reaped or gathered, the place in 
which it is stored. 

(/) The name of the person by whom the distraint was actually 
made, and the name and address of the person in whose charge 
the produce has been placed. 

(j^) The date on which the distraint was made. 

(//) If the crop or produce is standing or ungathered, the time at which 
it is likely to be cut or gathered. 

Publifliied in tho Gazette of India^ ‘■’ated 7th August, 1881), Part II, pages 470, and 471, and 
In the Calcutta Gazette, dated the 28th July, I88G, Part I, pages 680 and 887, 
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ISSUED BY AUTHORITY OF THE HIGH COURT 
OF JUDICAfuRE AT FORT WILLIAM 
IN BENGAL. 

(Civil.) 

Rule No 2 of igo6. 

Rules made with the approval of the Governor- General in Council under 
Section 143^ Bengal Tenancy Act^ VIII of 1885 : — 

I. Notwithstanding section 644, Code of Civil Procedure, in original 
decrees in suits between landlord and tenant for the recovery of rent, in 
the place of Form No. 127 (Simple Money Decree) prescribed by the 4th 
Schedule of the Code of Civil Procedure, the following form of decree 
shall be used : — 


In the Court of 

Rent Suit No. of 19 , 

Plaintif. 

7fersus 

Defendant. 

Claim for Rupees on account of rent 

for the period from ' to at the yearly rent 

of Rs. in respect of land held in Mauza , Pargana 

In the presence of the parties on* it is ordered and 

* Enter here clecreed that the sum of Rupees (which 

date of Judg- includes rent calculated at a yearly rental of Rs. 

and interest at 12 per cent., damages at 
per cent.) be paid by to together with 

interest at per cent, until realization and that costs be paid as 

directed at the foot of the Schedule given below. 
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Costs of the suit 


Plaintiff, 

Amount. 

Defendant. 

Amount. 


Rs. 

A. 

P. 

'S 

Rs. 

A. 

P. 

1 . Stamp for plaint . . 




Stamp for power . . 




2 . Stamp for power . . 




Stamp for petition 




3 . Stamp for Exhibits . 




Pleader’s fee ... 




4 . Pleader’s fee on Rs. . 




Subsistence of witnesses 




6. Subeistenoe for witnes- 
ses for attendance. 




Service of process 




6. Service of process . . 








Total .j 




Total . 

i 




Cost Rs. payable to with interest at 

per cent, until realization. 

Notice to take back documents^ 

The parties in this case are hereby required to take back, as soon as 
this decree shall have become final, the documents produced by them 
which are exhibits in the case. If they fail to take them back, the 
documents will be destroyed, either when the record is destroyed, or on 
the expiry of one year from the date of this decree becoming final (Rules 
35, 35A and 356, Chapter 111 , pages 81 and 82 of the High Court’s 
General Rules and Circular Orders, Civil). 

Signature of the Presiding Officer, 

2, Notwithstanding the provisions of section 206 of the Code of Civil 
Procedure, it shall not be necessary |or a Court in suits between landlord 
and tenant for the recovery of rent to draw up a formal decree as required 
by that section in suits wher^— 

(a) the suit is dismissed for default in the absence of both parties, 
and 

{b) the claim is satisfied before the date of hearing of such suit 
has arrived. 

3* ^Notwithstanding the provisions of section 579, Civil Procedure 
Code, it Shalt not be necessary to include in the decree of the Appellate 
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Court in suits between landlord fnd tenant for the recomy rent, the 
memorandum of appeal required by that section. 


Memo 

Copy forwarded to the District Judge df for 

information and guidance, and for the guidance of the Courts subordinate 
to him. 

HIGH COURT. 

English Department. 

Civil 

28th February igo6. , 


RegisiraK 
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APPENDIX iV. 

REVISED RULESC) FOR THE REGISTRATION OF DOCU- 
MENTS UNDER THE BENGAL TENANCY ACT, (VIII 
OF i88s)W AS AMENDED BY ACT I (B. C.) OF 1907. 

I. The sections of the Tenancy Act, which refer to the registration 
Leading provi- of documents, are sections 12, 18, 85, 175 and 

176. 

Section 12 has been amended by Act VIII of 1886, and has reference 
only to the transfer of a permanent tenure by gift, voluntary sale, or 
usufructuary mortgage, z. where the mortgagor delivers possession 
and authorises the mortgagee 10 retain the rents and profits accjuing 
from the property mortgaged [section 58 of the Transfer of Property 
Act, IV of 1882]. 

Section 12, as further amended by section 5 of Act I (B. C.) of 1907, 
lays down that the landlord's fee is to be transmitted to the landlord by 
the Collector and the costs necessary for the transmission should be paid. 

Section 18 enacts that a raiyati holding at a fixed rent or fixed rate of 
rent is subject to the same provisions with respect to its transfer by gift, 
sale or mortgage, as a permanent tenure. 

The period allowed by section 175 for the registration of a certain 
class of documents expired on the 31st October, 1886, and after that date 
their registration was barred. 

Section 176 relates to the notification of incumbrances to the landlord. 
For definition of the term “incumbrance,” ser section i6r. 

2. A document presented for registration under sections 12, 18 and 
Examination of ^ 75 * shall be first examined with reference to Registration 

the deed. Rule 41, and next with reference to the particular section 

of the Tenancy Act under which it is presented. Care should ba taken 
not to carry out the procedure under sections 12 and 18, unless it appears 
face of the deed itself that the ter^jure transferred is a permanent 
tenure, or that the holding transferred is a holding at a rent or rate of 
rent, fixed in perpetuity.(*) 

(!) The rules of tho Registration Department for the registration of documents under 
the IJengsl Tenancy Act had not beet) jmblished in the Onzotte, when this work hari to Iw 
sent to press. These are dnifl-revi'ied rules received from the Inspector General of Regis- 
tration. It is understood some changes -nay he made in thorn. 

(3) See Govt, NotiAcatiou No. 049 P., dated 21st. March, 189S, publishod In tho Caltulia. 
Gazette of March 23rd, ISOS, Part 1, 32.'). 

(Z) Hulo 8, relating to tho registrations of deeds of transfer of fractional shares of tenures 
or, holdings, was withdrawn by Govt. Not., No. 1881 P., dated lOth Sept,, 1890, published In 
tho Calcutta Gazette, of Sept. 20th, Part I, 1233. 
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3. When a sub-lease executed by a raiyat purporting to create a 
Refusal of *^€**01 exceeding nine years is presented for registration, 

BuS-lease^^exe^ shall be returned at once with a notice to the following 
outed by raiyats effect recorded on its back, viz., '‘'‘Not admhsibte under 
exceeding sub^section 2^ section Sj of the Bengal Tenancy Act” 

years. The note shall be signed, sealed, and dated by the 

registering officer. The order of refusal will be entered in Book 11 . 

4. In certifying the admissibility to registration of a document 

Endorsement of presented for registration under these Rules, the regis- 
oertificate of tering officer shall quote registration Rule 41 as well as 
admissibility. particular section of the Tenancy Act under which it 

is admitted. Thus : Admissible under Rule 41^ also under section of 
the Bengal Tenancy AcL Correctly stamped under the Indian Stamp Act 
Schedule , No 

The fees levied shall be noted below the certificate of admissibility in 


the following manner, viz ; — 

Rs. A. 

Rs A. 

Fees paid A 

... 1 0 


Ditto B ••• 

... I 4 

2 4 

Landlord’s fee 

... 2 0 



Process fee including peon’s boat 
hire (in court fee stamps) ... o 15 

Application fee (in court fee 

stamps) ... ... o 8 

Peon’s charges ... ... o 8 

Money-order fee ... ...02 

Total ... ... 6 5 


Sub- Registrar. 

5. The amount of landlord’s fee, process-fee, application fee, peon’s 
Receipts for charges and money-order fee, shall be entered in the 

printed receipt for the document granted under section 
52 of the Registration Act. In calculating the amount of landlord’s fee, 
pie should be omitted. 

6. The document shall be entered in the registration fee-book in 

, order of presentation in the same manner as any other 

All documents , . , . , 

to be entered in document presented under the Indian Registration Act. 

the ordinary jhe registration fee shall be credited in column 7 with 
Foe-book? ^ ^ necessary details, and i%c;luded in the total of other 

registration fees for credit to Government. The serial 
number of the document in the Tenancy Act fee-book shall be noted in 
the column of remarks of the registration fee book with letters T. A. for 
reference. 


42 
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7v/ Application for the issue of processes under sections tz and 18, 
Pro(te and ap* should bear a Cd^rt-Fee Stamp of Eight annas under 
plio<^nfea«. vL i (b) Schedule U of the Court FeCs'^Act, VII of 
i870j Fees for processes including peon’s boat hire shall be paid in Courts 
fee stamps. The Court-fee stamps shall be affixed to the applications for 
issue of processes, an endorsement being made on the processes issued^ 
certifying that the fees have been paid, and the applications being retain- 
ed ih' the offices of the registering officers. The stamps shall be cancell- 
ed by the registering officers in the manner prescribed in section 30 of the 
Court-fees’ Act, /. e.y by punching out the figure-head so as to leave the 
amount designated on the stamps untouched. The pieces punched out 
shall be immediately destroyed, 

8, Money-order fee at the usual postal rates should be realized at the 

Peon’s charges registration to enable the Collector to remit the 

and money- landlord’s fee to the landlord under paragraphs (4) and 
order fees.* Appendix B. Process fees shall be levied accord- 

ing to the instructions in paragraphs (t) and (2) of Appendix A. Charges 
on account of peons’ railway-fare, boat-hire or ferry-charges shall be 
levied according to the Rule quo|ed in paragraph (3) of Appendix A, 
subject to the instructions of the Collector of the District. 

9. Landlords’ fees, process-fees, application-fees, money-order fees 

Tenancy Act charges, on account of peons’ railway-fare, boat- 

Pee-book, hire, or ferry charges, shall not be shown in the 

Registration Fee-book, but shall be shown separately in a fee-book called 
the Tenancy Act Fee-book. 
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10. Colamn 1 of the Tenancy Ac^ fee^book should be hlted up on the 
Mode of filling presentation of the document, whether the particulair 
up Tenancy Act notice is ready or not. The numbly in that column 
fee book. should be transferred to the notice when it is ready. 

Columns 3 to 9 should also be filled up immediately on the presentation 
of the document. Columns 10 and 1 1 should be filled up on the date on 
which the notice and landlords’ fees are sent to the Collector or the 
Subdivisional officer, as the <^se may be. The registering officer should 
affix his initials to each entry in column 1 1 of the Tenancy Act fee«biook. 
The serial number of a copy sent under section 176 should be entered in 
the column of remarks. 

n. Columns 7, 8 and 9 of the Tenancy Act Fee-book shall be totall- 
Daily totals to daily, and the daily totals of all cash receipts— that 
be posted in is, all receipts, except process fees, including boat-hire 
oash-book. application-fees which are paid in court-fee stamps 

— shall be posted in the cash-book under the heads of landlords*^ fees. 


Preparations and forwarding of Notices under sections J2 and 18 of 
the Tenaficy Act. 


13 . In the case of documents relating to the transfer of tenures 
under section 13 , or of raiyati holdings at fixed rates under section 18, 
notices shall be prepared in accordance with the Rules \fi Chapter V 
of the Government Rules under the Tenancy Act, reprinted in Appendix 
B, as soon as execution has been admitted and the executant identified, 
and the endorsements referring thereto have been recorded. The form 
of the notice is shown in Schedule I of Appendix B. 

13. When two or more persons are joint landlords and have a 

common Agent or Manager, only one notice should be issued and a 
single process fee levied. ^ ' 

14. The notice referred to in the preceding rule should be served in 
the manner directed in Appendix B. Postal charges for sendifig copies 
of notices under Actions 12 and 18 of the Bengal Tenancy Act to 
landlords should be met from, and not added to, the process fee. Postal 
charges for sending copies of notices to the Collector for transmission to 
landlords should be debited to the Registration Department, and tho^ 
that may be incurred for their despatch to landlords from^ihe Collectorate 
should be met by the Collector. 

15. All notices or copies of notices shall be prepared in" duplicate 


Notice, Ac., 
how to be for- 
warded. 


aud shall, with peons’ charges, and money order fee 
be forwEi^led to the Collector of the district or the 
Subdivisional Ofiker of the subdivision, as the case 


may be, in which the Registration Office is situated, for service upon 


1 
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the landlords under a covering letter. The form of the covering letter 
and of the notice will be found in Appendix B. 

The landlord’s /ees will be forwarded to the Local Treasury Officer or 
Sub-Treasury Officer of the district or sub-division, as the case may be, 
in which the Registration office is situated under a covering letter to the 
following effect : — 


Sm, 


To-The 


Treasury 
Sub -Treasury 


Officer of 


Please receive for deposit Rs. , being the amount of 

landlords’ fees deposited by^ . for payment 

to , the landlord, or to some person authorized on his 

behalf to receive it. The amount should remain at his credit, and should 
be paid to him, or sent to him by money order, or transferred to his 
revenue account, on application by him. 


I have, &c., 

Sub- Registrar. 

Serial 

number of Name of 

notice landlords. Their addresses, 

sent to 
landlords. 

56 


57 

58 

Total ... 



16. When it is necessary to issue more notices than one, only one 
Copies of ori- serial number should be entered in column i of the 
ginal notice. Tenancy Act Fee book. There will thus be one 


original notice in which the names of all the proprietors concerned will 
be entered, and as many copies of this original notice will be made as are 
necessary, each copy bearing the serial number of the original notice. 

Draft copy to copy of the original notice shall be filed 

be filed in the for reference in the Registration office, a note being 
made upon it of the number of copies sent. 


office. 


'Notices for landJords in Calcutta should 

landlords in Cal- be sent to the Collector of the 24-Parganas for ser- 
wtta. 
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19. Landlord’s fees shall be remitted to the Treasury Officer with 
Remittance of same regularity as is required in the case of remitt- 

landlords’ fees, ance to the treasury of ordinary registration receipts, 
provided that such fees shall not be forwarded to the 
treasury until the registration of the deeds on which they are levied has 
been completed. 

20. Two separate chalans shall be prepared, one for the landlord’s 

„ , , , fees credited in the Tenancy Act Fee-book and sent to 

Form of ohalan. , ^ , r . .. 

the Treasury Offi^'er, and the other for peons’ railway 

fare or ferry charges and money-order fee credited in the Tenancy Act 

Fee-book and forwarded to the Collector. For this purpose the details 

shall be entered on the reverse of the chalans. These shall be as 

follows : — 

A. 


Details of landlord^ ftes deposited. 


1 

1 

2 

a 

4 

Serial 
number of 
chalan. 

Amount of 
landlord’s fees 
deposited. 

Namk of Depositor. 

Name of the land- 
lord to whom 
payable. 


Rs. 

|a. 

Ip. 


i 


B. 


Details of peons charges and money-order fee. 


1 

2 

3 

4 

5 

Serial 

number 

of 

chalan. 

Number 

of 

notices. 

Name of Depositor. 

Name of the person 
to whom to be 
served, ‘,,and details 
of peons’ charges 
and money order fee. 

Amount. 





Rs. A. P. 


21. Any fees realized which may remain in the hands of the register- 
RefundofTen- officer may be refunded if the document is refused 
ancy Act fees. registration, a note to that effect being made in the 
column of remarks in the fee-book. Court-fee stamps may be returned, 
if they have not been punched. It is not necessary to enter these 
refunds in the monthy returns. 

(1) As modiaod by Not. No. 698 P., d ited 19th Feby., 1900, publl d in the Cakiutta QautU 
of2lstFeby,, 1900, Part I, p. 209, 
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Moalhly return. 


iz. A statement of operations under sections 12 and 18 of the 
Tenancy Act shall be , submitted^ ^monthiy by Sub- 
Registrars. A statement for the whole district, 
jcountersigned by the Collector and the Treasury Officer, shall be submitt- 
ed by each Registrar to the Inspector-General. The form of the statement 
will be found in the Appendix. The statement can be easily compiled 
from the fee-book, if column 5 is carefully filled up. 


Notification of Incumbrances to the Landlord under section 176 
of the Tenancy Act 

23. An application under section 176 for the notification of incum- 
Application brances to the landlords may be made either verbally 

how made. or in writing, and when made in writing, it shall bear 

a court-fee stamp of annas eight. It shall be accompanied by the fee 
for the copy under articles G and H of the schedule of fees under the 
Registration Act, as well as by the amount of process fees. A receipt 
for the amounts thus taken shall be granted in the form (with necessary 
alteration) of receipt prescribed under section 52 of the Registration Act. 

24. An entry shall at the same time be made in the Registration fee- 
book and the fees credited to the Registration Depart- 
ment. The process-fee as well as the application-fee, if 

any, shall be accounted for in the Tenancy Act fee-book, as directed in 
Rule 9. The serial number of the copy sent shall be noted in the column 
of Remarks in the Tenancy Act fee-book. 

^ ^ 25. The copy of the instrument under section 176 

Copy of instru- i ^ 1 

ment to be for- shall be forwarded to the Collector or to the Subdivi- 
warded with 


Fee how shown. 


covering letter. 


sional Officer, as the case may be, with a covering letter 
to the follo>/ing effect : — 


No. 


To— The 


Dated 


Sir, 

I HAVE the honour to forward the copy herein enclosed, and to request 
that it may be served on A /?, resident of , as requir- 

ed by section 176, Act VIII of 1885. Court-fee stamps for process-fee 
of Rs. are affixed to the copy. 


I have, &c., 

Sub^ Registrar of 

A notice in the form prescribed in Rule 15 is not required in 
transmitting a copy to the Collector or the Sub-divisional Officer under 
section 176. stamps received under that section arc to treated in 
the same manper as directed in Rule 7. 
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26. A cojpr of an instrument served in order to notif^^ ^p iticumferancc 

is equivalent to a notice and procese-fees, &c. for its 
service are to be charged in accordance 1 ^itb Rules lor 
to 104 of Chapter VII of the Government Rules under 
the Bengal Tenancy Act. The copy of the incumbrance should be served 
on the landlord in acc ordance with Rule 3, Chapter I of the Government 
Rules under the Tenancy Act, quoted bclow.(‘) 

27. For every copy mide under section 176 of the Bengal Tenancy Act, 
VI 11 of 1885, such copying fee, or copying ahd search* 
fees shall be charged as may be leviable under Article 

G, or under Articles G and H of the Schedule of fees under the Reglistra* 
tion Acl for the time being in force. These shall be shown in the ordinary 
registration fee-book, and not in the Tenancy Act fee*book. 


Copying fees. 


APPENDICES TO REGISTRATION RULES UNDER THE 
TENANCY ACT. 

APPENDIX A. 

Si:a/^ of Fees ( Sections J3-j8 and iy 6 of the Bengal Tenancy Act, VIII 
of See ChapteK VII of ike General Rules framed by 

, Government under the Tenancy Act, 

(1) . For service of notices , — For the service of every notice under; this 
Act not being a notice issued by any Revenue or Civil Court (fees for serv- 
ing which are regulated by the Court fees Act, 1870 (VII of 1870) and not 
being provided for by any other rule made under this Act, a process fee 
of 12 annas shall be levied, if the notice be directed to one or more 
persons residing in the same village. 

(2) . Where such notices are directed to several persons lesident in 
different villages, a fee of 12 annas shall be levied, for service in each 

^-village. 

(3) . In addition to the above fee, the actual charge, which naust be 
incurred, if it is necessary to travel by railway or boat, or cross-ferries, 

(1) IVhero no other mode of eervioe of notice is proscribed by the Bengitl Tenancy Act, or 
by these rules, service shall bo effected in the manner prescribed for the service of summons 
onadofondaatundorthoCodeof Civil Procedure If the notice Is addressed to one or more 
persons occupying or o^ing the same tenure or holf^twg and if it is addressed to a number of 
persons occupying or owning different holdings in the same vlUatfO the notice shaU he 
served In the manner prescribed for the service of summons on a defendant under the Code 
of Civil ProceduTp, or by proclamathm and beat of drum, and by posting It, In the pmsenoe 
of not loss than two persons in some conspicuous place In ibo village, and by fixing 
it up in the village office, if any, where the rent is usually paid. 
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«hall be levied from, and paid by, the person at whose instance the pro- 
cess is issued, before issue of the process. If a peon carries more than 
one process, involving charges for railway-fare, boat-hire, &c., the sum 
leviable shall be charged in equal shares, upon all the processes so 
carried. The rates at which such boat-hire is to be charged shall be the 
same as those fixed for criminal processes under Rule VII of the rules 
prescribed by the High Court under clause (2) section 20, Act VII of 
1870, and shall be sufficient only to cover, on the whole, the actual cost of 
hiring boats, or of such boat establishment as it may be necessary to 
maintain for the purpose of serving processes of these classes. 

APPENDIX B. 

Service of Notices under sections 12 and iS of the Bengal Tenancy Act, 
VIII of iSSj, see Chapter V oj the Government Rules, framed 
under the Bengal Tenancy Act. 

24. Sections 12, 13, IS and under sections 12, 13, 15 

and 18 shall contain, so far as may be possible, the particulars given in 
forms contained in Schedule I (Forms 2 to 7). Each notice forwarded 
to the Collector by a registering officer or a Civil Court shall be support 
ed by a chalan showing the payment into the treasury of the landlord’s 
fee, money-order commission and any other fees or charges realised 
in cash. 

25. ^a) Where there is a sole landlord, or where two or more persons 
are joint-landlords, and have a common agent such as is referred to in 
section 188, or a common rpanager appointed under section 95, the 
notices shall be served on such sole landlord or his agent, or on such 
common agent or manager, as the case may be, 

{b) Where there is more than one landlord, and no common agent 
or manager has been appointed, a notice shall be served on each joint- 
landlord. 

26. In each case under the preceding rule the notice shall be for- 
warded by post, in a letter registered under Chapter VI of the Indian 
Post Office Act, 1898 (VI of 1898), and an acknowledgment obtained. 

27. In the cases mentioned in rule 2 («), the landlord’s fee shall be 
transmitted by money order to the sole landlord or his agent, or to the 
common agent or. manager, as the case may be, at the time when the 
notice is issued. The coupon attached to the money-order shall contain, 
so far as may be possible, the particulars given in the forms contained 
in Schedule I. 
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2$. If, in cases where the amount of landlord’s fee is transmitted 
by money-order, the sole landlord or his agent or the common agent 
or manager refuses to accept payment thereof, and in all other cases 
where no application is made for payment of the landlord’s fee, the 
amount shall be kept in deposit in the Collector’s office for three years 
from the date of the service of the notice, and on the expiry of that time 
it shall be forfeited to the Government. 

29. The Collector or any other officer who signs the order for the 
notice to be served shall satisfy himself, by reference to the chalan 
accompanying it, in accordance with the provisions of rule i, that the 
landlord’s fee and other fees and charges realised in cash have been 
paid into the treasury. 


Schedule I. 

Notice under sections 12 and 18, of Act VIII of i8S^. 

(Where there is a single landlord or common agent or common 
manager ) 

To 

The collector of 

Let this notice be served on A. resident of , as 

required by section Act VIII of 1885. landlord’s fee of Rs. , 

money order fee of Rs, , and Rs. for serving the notice by 

post in a registered cover and obtaining an acknowledgment have been 
paid into the Treasury : chalan appended. 


C. D. 

Registering Officer. 


To— '^ 4 , B.y resident of 

Take notice that the transfer of the tenure [or raiyati holding at fixed 
rates (as the case muy be)], specified below, of which you are alleged to 
be the landlord, has been registered, and that the landlord’s fee of 
Rs. is being transmitted to you by postal money order. If you fail 
to accept payment of the sum, it will be kept in deposit in the Collector’s 
Office for three years from the date of the service of this notice. During 
this time, it will be paid to you or transferred to your revenue account 
on application. If it is not claimed by you within three years from the 
date of service of this notice, it will be forfeited to the Government. 
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Ordered that this notice be served on the abovenamed landlord. 

E.F., 

CoUecior. 


Reverse of the form. 


Serial number 
of ohalan. 

Number of * 
notice. 

j 

Name of depositor. 

Name of pcron 
to whom 
to bo served. 

Details of ca.sh re- 
ceipts with amount. 

1 

2 

j’ 

4 

5 





Rs. A. P. 


Notice under sections /,? and 1 8 of Act VI J I of i 88 s> 

(Where there is more than one landlord and no common agent or manager.) 


TO 

The collector of 

# 

Let this notice be served on A. B. etc,, residents of , 

as required by Section H of Act VIII of 1885. A copy for e^ch joint- 
landlord is herewith forwarded. The landlord’s fee of Rs. , 

money-order fee || Rs. , and Rs. for serving the notice 

by post in a registered cover and obtaining an acknowledgment have 
been paid into the Treasury ; chatan appended. 

CD, 

Wgistefing Officer, 









A». IV.^ REGISlTRATtON RULBS. 

To ' _ ' ' . > . . . 

A. B. residents of 

Take notice that the transfer of the tenancy which ts alleged to be a 
tenure [or raiyati holding at fixed rates (Sas the case.may be)] as specified 
below, of which you are stated to be a joint-landlord, has been registered 
and that the landlord’s fee of Rs. will be held in deposit in 

the Collector's office tjll applied for by you and your co-sharersj or sorne 
person authorized on your behalf to receive it. The amount stands to 
your credit and will be paid to you and your co-sharers or transferred 
to your revenue account on application ; or it will be sent by money- 
order to any person to whom you and your co-sharers may jointly desire it 
to be sent. If the amount is not claimed by you within three years of the 
date of service of this notice, it will be forfeited to the Government. 



Ordered that this notice be ao^ryed on the abovenamed landlord. 


E. F. 
CoUectar. 

Reverse of the form. 


Sorfftl numbor 
of ohalait. 

Number of 
uotloe. 

1 Name of depositor. 

Natnea of person 
whom 

to bo seryed. 

Details of cash re- 
oeipte with amount- 

1 

2 

, . 

4 i 

5 





, 

Bs. a. p. 
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• Original notices only should be entered («6e Rule IS). 

Countersigned. Countersigned. 

Treasury Officer. Collector . Registrar. 
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APPENDIX, V. 

The Bengal Tenancy Act^ extended to the Chota Nagpur 

Division^ except the district of Manbkum. 

By Bengal Government Notification, No. 721, L. R., dated the 9th 
February 1903, (See Calcutta Gazette, 1903, Part I, p. 172) the following 
provisions of the Bengal Tenancy Act, 1885 (VIII of r885), as amended by 
the Bengal Tenancy Amendment Act, 1898 (Bengal Act HI of 1898), 
have, under sections 5 and 5A of the Scheduled Districts Act, 1874 
(XIV of 1874) been extended, in the modified form set forth below* to the 
whole of the Chota Nagpur Division, except the district of Manbhum : — 

Short title called the Bengal Tenancy Act, 

1885. 

Definitions unless there is something repugnant 

in the subject or context : — 

(r). ‘estate’ means land included under one entry in any of the 
general registers of revenue-paying lands and revenue-free lands prepared 
and maintained under the law for the time being in force by the Deputy 
Commissioner of a district, and includes Government khas mahals and 
revenue-free lands not entered in any register : ^ 

(2) . ‘proprietor’ means a person owning whether in trust or for his 
own benefit, an estate or part of an estate ; 

(3) . ‘tenant’ means a person who holds land under another person, 
and is, or but for a special contract would be, liable to pay rent for that 
land to that person ; 

(4) . ‘landlord’ means a person immediatol "" tnder whom a tenant 

holds, and includes the Government ; f 

(7). ‘tenure’ means the interest of a tenure Ider, and includes an 
under-tenure \ 

(15). ‘prescribed’ means prescribed from to time by the Local 
Government by notification in the official Gaz< j 

(17). ‘Revenue officer’ in any provision ihis Act, includes any 
officer whom the Local Government may appo ,-by name or by virtue ot 
his office, to discharge any of the functions o|[ I Revenue officer under 
that provision. 

* The modifications made will be found indicated by meani of Italica, and the omifleione by 
by moans of wpaooii and point** 
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(5) 'Teaure-holdef’ means primarily a person who has acquir- 
Heni^ng 6 f a proprietor or from another tenure-holder a 

toDura-J^older. jo for the purpose of coliceting rents or 

bringinjg it under cultivation by establishing tenants on it» and includes 
also the successors in intere|t of persons who have acquired such a 
right. , 

101 (i). The Local Government may...... make an order 

_ * j directing that a survey be made and a record-of-rights 

Tower to oroor 

survey and pre- be prepared by a Revenue officer in respect of the 

paration of re- lands in any local area, estate or tenure or part 
cord-of-rights. , , 

thereof. 

(3) . A notification in the official Gazette of an order under this sec- 
tion shall be conclusive evidence that the order has been duly made. 

(4) i The survey shall be made and the record-of-rights prepared in 
accordance with rules made in this behalf by the Local Government. 

Particulars to “^02. Where an order is made under section loi, 
he recorded. the particulars to be recorded shall be specified in the 
order.. 


103A. When a draft record-of-rights has been prepared, the Revenue 


Preliminary 
publ i c a t i o n. 
amendment and 
final pablioaiion 
of record-of- 
rights. 


Officer shall publish the draft in the prescribed manner 
and for the prescribed period, and shall receive and 
consider any objections which may be made to any 
entry therein, or to any omission therefrom, during the 
period of publication. 


(2). Wh6n such objections have been considered and disposed of ac- 
cording to such rules as the Local Government may prescribe* the 

Revenue Officer shall finally fraAe the record, and shall cause it to be 
published in the prescribed manner ; and the publication shall be conclu- 
sive evidence that the record has been duly made under this Chapter. 


(3). Separate draft or final recqrds may be published under sub-sec- 
tion (1) or sub-section (2} for dififerent local areas, estates, tenures or parts 
thereof. 


103B. A certificate signed by the Revenue officer, stating that a 
record-of-rights has been finally published under this 
astoconbotnesB Chapter, shall be conclusive evidence of such publica- 
of Teoord-of- and every entry in a record-of-rights so published 

rights. ^ presumed to he correct ' until the contrary is 

proved. ^ 

s 1?or mlai flMdally »t»d« wiU) refereuce to tlOs provlHioa for Chots see 

fietigal Ourefcimisnt Kotiaostioii No. 8902 U E., dstod the 20th November, |0O$— Calcutta 
Oawtte 1009, PSrt 1 1500. The rblee are also pouted at the end of tide Appendix. 



App. VJ 


IN CHOTA NAGPtJR. 



ro4G, (?) The Board of Reveatie may, in any case nrider this 
Rev^ision of re. Chapter^ on application or of its own motion direct the 
oord- of* rights, revision of any record-of-rights of any portion of a 

record •of-rights, at any time within^two years from the date of the certi* 
ficate of final publication.....*.. 

Provided that so such direction shall be made until reasonable notice 
has been given to the parties concerned to appear and heard in the 
matter. 


Ill, When an order has been made under section loi directing the 

preparation of a record-of-rights, then a Civil 

Stay of pro- court shall not, 

oeedingsin Civil ^ , ... 

Courts during W Where a settlement of land revenue is being 

preparation of or is about to be made until after the final publication 
record-of-rights. record-of-rights, and 

{&) Where a settlement of land revenue is not being made, or is 
not about to be made until three months after the final publication of 
the record-of-rights, entertain any suit or application for the alteration 
of the rent or the determination of this status of any tenant in the area 
to which the record-of-rights applies. 

^ , iirA, No suit shall be brought in any Civil Court 

Limitation of . . , , 

jiirisdietion of *0 respect of any order directing the preparation of a 

Civil Courts in record-of-rights under the Chapter, or in respect of the 
than rent relat- framing, publication, signing or attestation of such a 

ing to rcoord-of- record or of any part of it 

^*®^^^** Provided that any person who is dissatisfied with 

any entry im.or omission from, a record-of-rights which concerns 

a right of which he is in possession, may institute a suit for declaration 
of his right under Chapter VI of the Specific Relief Act, 1877. 


Limitation of 
jiirisdietion of 
Civil Courts in 
matters other 
than rent, relat- 
ing to rcoord-of- 
rights. 


114 (i) When the preparation of a record-of-rights has been directed 
or undertaken under this Chapter, the expenses 

Expenses of incurred by the Government in carrying out the provi-. 

proceedings, ^ . , , 

sions of this Chapter in any local area, estate, tenure 

or part thereof (including expenses that may be incurred from time to 
time in the maintenance of boundary marks and Other survey marks 
erected for the purpose of carrying out the provisions of this Chapter), 
or such part Of those expenses as the tocai Government may ^direct, 
shall be defrayed by the landlords, tenants and occupants of land in that 
local area, estate; tehure or part, in such proportions as the Local Gov- 
ernment, having regard to all the circumstances, may determine. 

(z) The portion of the aforesaid expenses which any person is liable 
to pay shall be recoverable by ths Government as if it were an arrear 01 
land-revenue due in rei^act of the said local ar^ estate, tenure or part ^ 
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Procedure in *48. The following rules shall apply to suits for 

rent Buite. recovery of rent : — 

{d) the plaint shall contain, in addition to the particulars specified 
in sections 46 and 47 of the Chota Nagpur Landlord and Tenant 
Procedure Act^ a statement of the situation, designation, extent 
and boundaries of the land held by the tenant, or, where the 
plaintiff is unable to give the extent or boundaries, in lieu there- 
of a description sufficient for identification. 

189. The Local Government may, from time to time, by notifira- 

^ , tion in the Official Gazette, make rules consistent 

Rules. , , , . 

with this Act — 

(1) to regulate the procedure to be followed by Revenue Officers in 
the discharge of any duty imposed upon them by or under this Act, and 
may by such rules confer upon any such officer— 

(d) any power exercised by a Civil Court in the trial of suits ; 

(/») power to enter upon any land, and to survey, demarcate and 
make a map of the same, and any power exercisable by an officer 
under the Bengal Survey Act, 1875, 

(c) power to cut and thresh the crops on any land and weigh the 
produce, with a view to estimating the capabilities of the soil, 
and, 

(2) to prescribe the mode of service of notices under this Act where 
no mode is prescribed by this or any other Act* 

190. (i) Every authority having power to make 

makin^g '^'publi^ **^ 1^5 under any section of this Act shall, before making 
cation, and con- the rules publish a draft of the proposed rules 
firmation o f information of persons likely to be affected 

thereby, 

(i) The publication shall be made in the case of rules made by the 

Local Goveinment in such manner as may in its opinion be sufficient 

for giving information to persons interested 

Provided that every such draft shall be published in the Official 
Gazette. 

(3) There shall be published with the draft a notice specifying a date 
not earlier than the expiration of one month after the date of publication, 
at or after which the draft will be taken into consideration 

* For tlio rules made under thiw section for Chota Nagpur, sea Bengal GoTrernmeut Noti- 

fleation Efo. 3ati2 L. R., dated the 20tb November 1W8— Calcutta Gaeclte 1903 Tart I p. 1500 ; 
also No. 8792 L, R., dated the 29th August, 1004, and No. 2040 T. R., dated the 2rth October 
1004, ilitd 1904 Favt I p. lOiO ; also No. 2SKS1 T. R., dated the Slst October 1004 ibid p. 1652. 
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(4) The authority shall receive atid consider any objection oi* sugifes* 
tion which may be made by any person with respect to the draft before 
the date so specilnfid. The publication in the Official Gasette of a rule 

* purporting to be made under this Act shall be ^onclutHve evidence that 
it has been duly made. ® 

(5) All rules made under this Act may, f»om time to time, subject to 
the sanction (if any) required for making them, be amended, added to or 
cancelled by the authority having power to make the same. 

195. Nothing in this Act shall affect— 
enact^ powers and duties of settlement officers as 

monts. defined by any law not exgressly repealed by this Act ; 

{/) any other special or local law not repealed 
either expressly or by necessary implication by this Act. 


NOTIFICATION. 

3 "^95' — 24ih November^ — Whereas by Government 

Chota Nagpur Notification No 721L.R., dated the 9th February, 1903, 
Division, except published at page 172, Part I of Calcutta Ga$ette 
bhmn^^ February, 1903, certain sections of the 

Bengal Tenancy Act, VI 11 of 1885, as amended by 
Act III (B.C.) of 1898, subject to certain restrictions and modifications 
were extended ^ to the Chota Nagpur Division, except the district of 
Manbhum, and whereas it is necessary that the existing rules under the 
Act, relating to the sections so extended, should be modified before they 
are introduced in the districts of the Chota Nagpur Division, except 
Manbhum, in exercise of the powers conferred by section 189 arid sub- 
section (6) of section 190 of the Bengal Tenancy Act, the Lieutenant- 
Governor is pleased to make the following rules under the said Act, for 
the Chota Nagpur Division, expect the district of Manbhum. 

A. Earle, 

Offg, Secy, to tfie Govt, of Bengal. 

Rules under the Bengal Tenancy Act, VIII of 1883, as atnended up to datc^ 
for the Chota Nagpur Division (except the district of Manbhum). 

CHAPTER I— General. 

^ Section 18g* 

I. In carrying out the following rules, Revenue Officers shall have 
regard to the instructions of the Board of Revenue for the guidance of 


•Tbose references Are. In All efi«ee« to the of thn BengAl Tenenoy AOt.Vin of 18S5^ 

I amended by Act III (B. O.^ of ISSSV* ^ . 
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Revenue Officers, so far as such instructions are consistent with the rules 
herein prescribed under Act VIII of 1885. 

2. Except where otherwise provided for by law or by these rules, 
all proceedings and orders of Revenue Officers, passed in the discharge 
of any duty imposed upon them by or unAr this Act, shall be subject to 
the supervision and control of the Board of Revenue ; and the orders of 
each Revenue Officer under this Act shall be subject to the supervision 
and control of the Revenue Officers to whom he may be declared by the 
Board of Revenue to be, for the purposes of the Act, subordinate. 

The Deputy Commissioner, and the Commissioner in whose juris- 
diction operations under these rules are in progress, shall be entitled to 
inform themselves of the nature and progress of such operations. 

3. Where no other mode of service of notice is prescribed by the 
Chota Nagpur Landlord and Tenant Procedure Act, or by these rules, 
service shall be effected m the manner prescribed for the service of 

summons on a defendant under the Code of Civil Procedure, if the notice 
is addressed to only one person ; and if it is addressed to a number of 
persons occupying or owning land in the same village, the notice shall be 
served in the manner prescribed for the service ofsummonsona defendant 
under the Code of Civil Procedure, or by prochamalion and beat of drum, 
and by posting it, in the presence of not less than two persons, in some 
conspicuous place in the village, and also by fixing it up in the village, 
village offee, if any, where the rent is usually paid. 

CHAPTER II. 

A’u/cs under section rSg of ijie Bengal Tenancy Act, VIII of 1883, as 

amended by Act III (B, C. ) of /8 qS, as to the procedure to be followed 

by Reve^tue Officers in regard to the Re cord- of -rights, 

I. (/«) Every Revenue Officer appointed by the Local Government 
under the designation of “Settlement Officer” or “Assistant Settlement 
Officer ' for the purpose of making surveys and record-of-rights, under 
the Bengal Tenancy Act, 1885, is hereby vested with 

(i) all the powers exercisable by a Civil Court in the trial of suits; 

(li) powers to enter upon any land and to survey, demarcate and make 
a map of the same ; 

(iii) all the p owersof an Assistant Superintendent of Survey and a 
Deputy Collector under the Bengal Survey Act, 1875 ; 

(iv) power to cut and thresh the crops on any land and weigh the 
produce wilh a view to estimating the capabilities of the soil, (i) 


1) Amended hy Govt, notification N(h 2283, L. R., dated 4th August, 1900. 
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(fi) A Revenue Officer who, under the designation of Settlement 
Officer,” has been appointed by the Local Government for the purpose 
of making a survey and record -bf-rights under Chapter X of the Bengal 
Tenancy Act, 1885, shall have power to make over to any officer subordi- 
nate to him (who has been duly empowered, under the designation of 
Assistant Settlement Officer, to act as a Revenue Officer under the 
provisions of the same Chapter of the same Act), 

(z) objections preferred under section 103 A, and 

iii) suits instituted for the trial of disputes under section 160, Act I 
(B. C.) of 1879 amended by the Chota Nagpur Tenancy (Amendment) 
Act of 1903 and under section 9.-\ (8) of the Chota Nagpur Commutation 
Act IV^ (B. C.) of 1897 as amended by the same Act of 1903, 

{c) A Revenue Offic er so appointed under the designation of Settle- 
ment officer shall on the application of any person interested and after 
given notice to other persons interested, and hearing any objections 
preferred, or of liis own motion without given such notice, have power to 
withdraw, from the file of any Assistant Settlement Officer subordinate 
to him, any of the matters specified in Rule i (<^) al)ove, and to dispose 
of them himself, or to transfer them for disposal to any other Assistant 
Settlement Officer subordinate to him who h.is been duly empowered to 
act as a Revenue Officer. 

U) In the case of an uninh.ibited village, any general notice to be 
served or publiration lo be made under the rules in this Chapter may be 
served or made in any inhabited village contiguous to that village, or 
if there be no inhabited village contiguous to that village, in the inhabit- 
ed village nearest to that village or in the village in which the tenants 
and occupants of the lands of the uninhabited village are believed by 
the Revenue Officer to reside. 

2. Deputy Superintendents of Survey and Assistant Superintendents 
of Survey employed in operations under those rules are hereby declared 
to be Revenue Officers for the purpose of performing any duty imposed 
upon them by these rules, or by the instructions consistent with these 
rules issued by the Boaid of Revenue. They are hereby vested with the 
powers specified in section 189 (i) (<5), provided that an Assistant Super- 
intendent shall not exercise the powers vested in a Superintendent under 
the Bengal Survey Act.* 

Procedure for Cadastral Survey aad Record-of -rights. 

3. The processes will be — 

I. — Demarcation of boundaries. 

I I. —Measurement, 
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in^Khanapuri, preliminary preparation of the record. 

IV. — Attestation of the record. 

V. — Publication of the draft record. 

V! — Disposal of objections under section 103A. 

VII. — Final publication of the recoid«of-rights. 

VIII. — The trial of suits under section 160, Act I (B. C.) of 1879, as 

amended by the Chota Nagpur Tenancy (Amendment) Act 
of 1903, and under section 9A (8) of the Chota Nagpur Com- 
mutation Act of 1897, as amended by the same Act of 1903. 

L— Demarcation of Boundaries. 

4. {d) In the demarcation of village boundaries, the area contained 
.vithin the exterior boundaries of the village maps of the revenue survey 
shall be preserved, as far as possible, as the unit of survey and record. 

ib\ Where there is no dispute, the boundary of the village according 
to possession shall be followed, and, where that boundary does not differ 
substantially from the boundary of the revenue survey, the latter will 
not be separately shown in the map 

{c) Where there is considerable difference between the boundary 
according to the revenue survey map and the existing boundary of the 
village as ascertained by the Revenue Officer, the latter shall be followed 
for the purposes of map and record ; but the boundary of the revenue, 
survey map shall also he marked on the new village map. 

{d) Where there is dispute as to village boundaries, the Revenue 
Officer shall decide the dispute under the Bengal Survey Act, V (B. C.) 
of 1875. f 

(e) Where no revenue survey maps have been prepared, the Re- 
venue Officer appointed under the designation of Settlement Officer is 
empowered to determine, after such local enquiry as he may consider 
necessary, and issue of notice of the enquiry to all parties concerned in 
the manner prescribed, the area to be included in the village, and such 
area shall be adopted as the unit of survey and record-of-rights. 

(/) The notice under rule 4 (e; of the enquiry to be held shall be given 
by proclamation and beat of drum, and by posting it in the presence of 
not less than two persons in some convenient place or places in the lands 
to which it refers. 

5. BoundaTy pillars of a permanent nature shall be erected at every 
point where the boundaries of three or more villages meet, and may be 
erected wherever the Revenue Officer considers it necessary to define by 
pillars the boundaries of estates or tenures, or of lands which have been 
the subject of dispute. 
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//. — Mcasurefnent 

6. A 6eld map of every viilage shall be prepared It shall show the 
boundaries of every field separately held, or of such plot of land as the 
instructions of the Board of Revenue for giving effect to these rules may 
lay down. 

IIl.’^Khanapuri^ i e., Preliminary preparalion of the Record* 

7. The following are the principaf^ documents to be prepared in the 
course of a survey and the preparation of a record-of-rights under 
Chapter X of the Bengal Tenancy Act, 1885 : — 

Village map. Khewat. 

Khasra. Khatian. 

Parcha. Terij. 

These and any papers prescribed by the Board of Revenue shall be 
prepared in such manner as the Bo.ird may prescribe. 

8. The record-of rights, which shall be published under section 103A 
of the Bengal Tenancy Act, 1885, shall be contained in the khewat and 
the khatian. 

9. {a) The proprietary khewat shall show the character and extent of 
proprietary interests. It shall be first drawn up with reference to the 
registers maintained by the Deputy Commissioner under the provisions 
of the Land Registration Act, VII (H. C.) of 1876. As the record* 

. writing proceeds, the proprietary khewat shall be altered m accordance 
with the facts of possession. The Settlement Officer shall, from time to 
to time, under such instructions as the Board of Revenue may prescribe 
in this behalf, give information to the Deputy Commissioner of all altera- 
tions made in the khewat, and the Deputy Commissioner shall thereupon 
take action to make such corrections as m.iy be necessary in his registers 
prepared under the Land Registration Act. If the Deputy Commissioner, 
after enquiry under the Land Registration Act, finds that any entry in the 
khewat is incorrect, a note shall be made in the khewat of his finding. 

(^) A khewat may also, when the Revenue Officer thinks fit, be prepared 
to show the character, and extent of the interests of tenure* holders. 

10. {a) The khatian shall show in detail for all the lands of the village, 

estate by estate, landlord by landlord, tenant by tenant, and occupant by 
occupant, the Lauds included in each estate owned by each landlord and 
occupied by each tenant or occupant, with particulars of rent and area 
and of the incidents of each tenancy. The commuted value of the predial 
conditions or services to which the tenant has been found liable, and if 
any tenant by ancient custom is liable to any predial conditions or services 
other than tnose to which the general body of tenants are of is not 

liable to all the predial conditions or services to which the general body 
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are liable, the predial conditions or services to which such tenant is liable 
shall be separately recorded in the khatian. 

(/>) Lands cultivated or otherwise held, direct by a proprietor and tenure- 
holder shall be shown in detail in the khathui. 

/K — Attestation of the Record. 

n. (rt) When the map, khasra,. khewat, and khatian for a village 
have been prepared in the manner prescribed by these rules and by 
instructions of the lioard of Revenue consistent with them, the Revenue 
Officer shall issue a notification, in such form as may be approved by the 
Board, fixing a day which shall be not less than a week from the date of 
publication of the notification, on which he will e present at some place 
to be specified at or near the village, for the purpose of attesting and 
completing the record-of-rights ; and with this notice the Revenue Officer 
shall issue a notice under section 4, Act IV (Ik C.) of 1897, that he will on 
the same day commute predial conditions and services. 

{d) The notification shall further state that on the day so fixed, or on 
any other day to which the proceedings may be adjourned, the Revenue 
Officer will record rents and stafus and commute and include in the cash 
rent of the holding the value of predial conditions and services in 
accordance with the rules prescribed by the Local Government, and deal 
with objections relating to entries in the record or omissions therefrom ; 
and it shall require all parties interested in the subject-matter of the 
enquiry to attend at the tune and place specified, with their parchas^ and 
with such evidence as they have to offer m connection with the pioceed- 
ings. j 

(c) Such notification shall be published by proclamation and beat of 
drum, and fixed up in the presence of not less than two persons in some 
conspicuous place in the village to which it refers. 

12. The Revenue Officer may also, if he deem fit, take such additional 
measures under the powers conferred on him by rule r of this Chapter, as 
he may deem desirable to procure the attendance at the place specified in 
the notification issued under the last preceding rule, of the occupants, 
under-raiyats, raiyats, tenure-holders, landlords, and proprietors, or iheir 
authorised agents. 

13. On the date specified in the notification issued under rule ii, or 
on any other date to which the proceedings may be adjourned, the entries 
which have been made in the khewat and in each khatian shall be read 
out in the pifcsence of such of the inteiested parlies as are in attendance. 
If the correciness of any entry is questioned, the Revenue Officer shall 
dispose of the objection after local enquiry or otherwise : provided that 
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if the correctness of the measurement be objected to, and a fresh measure- 
ment be demanded, the Revenue Officer may require the cost of the 
re-measurement to be deposited. ^If the'measurement shows the original 
measurement to have been inaccurate, the amount deposited or any portion 
of it, may, if the Revenue Officer thinks fit, be refunded to the objector. 

14. The Revenue Officer shall ascertain what raiyats claim the right 
to hold at fixed rates or fixed rents. If the right claimed is disputed by 
the landlord, the Revenue Officer shall call on the claimants for proofs of 
such right. He shall also see that for the recoul-of-rights in regard to 
Mundari Khunt-khatlidari tenancies referred to in section 2 (2) and 
(k) of the Chota Nagpur Tenancy (Amendment) Act of 1903, the special 
procedure prescribed by the new sections added to Act I C.) of 1879 
by section 47 of the amending Act of 1903 is observed. 

15. The Revenue Officer shall ascertain what lands are held with a 
right of occupancy and what lands are held without such right, and shall 
record the lands severally as such. In doing so he shall have regard to 
section 6of Act I (B.C ) of 1S79, amended by section 3 (2) of the Chota 
Nagpur Tenancy (Amendment) Act of 1903, and to section 36A (I) (t') of 
the Act of 1879 inserted by section 20 of the said amending Act. To this 
end he shall be entitled to call upon the landlord or his agent to produce 
a statement showing the Linds in respect of which he denies the occupancy 
right and the names of the cultivators thereof. On the production of 
such statement he shall explain to the culiivuluis the pruvi >ioris of section 
6, Act I (IL C.) of 1879. If after such explanation a cultivator admits 
that he is a non-occupancy raiy.it in respect of any of those lands, he .shall 
be recorded as such in respect of the lands regarding which he makes 
such admission. If he does not^ admit himself to be a non-occupancy- 
ralyat, the Revenue Officer shall call on the landlord to prove the allega- 
tions made by him in regard to such cultivator. 

16. The Revenue Officer shall ascertain and record what lands are 

korkar, baiballa, khandivat^ sajhwiif^ julsasan, and a? inf referred to in 
section 20, Act I (B. C.) of 1879. He shall also ascertain and record 
what lands are or referred to in section 19 of that 

Act. 

17. The Revenue Officer shall summarily ascertain the tenant’s 
present rent, and record it in the appropriate column of the khatians as 
the rent payable in respect of the land held by the tenant. 

18. (a) Demands other than rent, known as rakumat or begari, 
predial condition or services, should be recorded separately from the rent 
In the khatian, and should be commuted according to the Chota Nagpur 
Commutation Act, IV (B. C.) of 1897, as amended by the Chota Nagfiur 
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Tenancy (Amendment) Act, V (B, C.) of 1903, and such rules as the 
Local Government may prescribe on that account. The cash value, 
commuted according to the pro^Aso to sub-section (3I of section 4 of the 
Chota, Nagpur Commutation Act, 1897, as amended by section 49 of the 
Chota Nagpur Tenancy (Amendment) Act, 1903, should be included in 
the total rent payable for the holding. \ 

(^) Road and Public Works cess will also be recorded in the khatian. 

(c) No demand of any other kind will be recorded in the khatian. 

19, When the record-of-rights and of existing rents has been prepared 
and attested in the manner prescribed in Rules 11 to 18, and when the 
record shall have been arranged and corrected in accordance with the 
orders which the Revenue Officer may have passed, he shall record a 
proceeding in which he shall state that attestation of the records of the 
village has been completed, and shall then cause the draft record«of- 
righis to be published in the village in the manner provided in rule 20. 

Publication of the Draft Record. 

20 (a) As soon as the record-of-rights has been prepared and attest- 
# * . 
ed, a notice shall be posted up ;it ihe landlord's office in the village, or in 

the presence of not less than two persons, in some conspicuous place 

in the village, stating that the draft of the record will be published in the 

village on a day to be specified, not less than a week from the dale of 

the posting of such notice, and calling on all persons interested lo attend 

on the date so specfied : provided that the draft of the record shall not 

be published until the proceeding under rule 19 has been recorded. A 

similar notice of draft publication will simultaneously be issued under 

section 9A (5) of the Chota Nagpur Commutation Act, IV (B.C.) of 1897, 

as amended by the Chota Nagpur Tenancy (Amendment) Act, 1903. 

(^) On the date fixed for the publication of the draft records, the 
Revenue Officer shall either proceed to the village himself and read the 
contents of the records in the presence of the parties who attend, or he 
shall depute an officer, not below the rank of kanungo, who shall 
read out the contents of the records in the presence of as many of the 
parties as attend, and the Revenue Officer or officer deputed by him, 
as the case may be, shall at the same tiine inform the parties '^who 
attend that the draft records will be open for inspection for not less 
than one month in the office of the Revenue Officer, or in such other 
convenient place as the Revenue Officer may determine. The Revenue 
Officer shall receive and consider any obfection which may be made 
to any emt-y during the period named. 
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VI- ^Disposal of Objections under section rojA. , 

21. When an objection is made within and before the expiry of the 
period of publication of the draft records prescribed under rule 20 (^) 
regarding the correctness of any entry or as to the propriety of any 
omission, notice of the objection shall be served on all , persons whose 
interests may, in the opinion of the Revenue Officer, be affected thereby, 
and they shall be called upon to attend at such time and place as the 
Revenue Officer may fix for the disposal of the objection. If no 
person attends to contest the objection, the objection may be allowed 
and the records amended accordingly, or the person who made the 
objection may, if the Revenue Officer thinks fit, be called upon to 
produce evidence in support of his objection. 

All such objections shall be dealt with summarily under such instruc- 
tions as the Board of Revenue may prescribe. 

VII — Final Publication of the Pecord-of-rijfkts. 

22. When all objections under section 103A of the Bengal Tenancy 
Act, and section 9A (6) of the Commutation Act, have been disposed 
of, as provided for in rule 21 above, and the Revenue Officer has 
corrected the draft records in accordance with the or<^(Brs passed by 
him on such objections, he shall finally frame *the records and cause 
them to be published by notifying that their contents will be read out 
in the village on a date to be specified, not less than a week from the 
date of the publication of such notice, and by reading them out himself 
or causing them to be read in the village on the date so specified, in the 
manner prescribed in lule 20, in the presence of the parties or of as 
many of them as attend. 

Supply of copies of the Record-of rights to f*arties interested, 

23. (a) The Revenue Officer having completed the record shall 
cause copies of it to be made, one of which, or extracts from which, will 
be made over to the landlord concerned, or, where there are more 
landlords than one, to their common manager, as the case may be, or, 
if there be no common agent or common manager, to such person among 
the landlords as the Revenue Officer may think fit, and one to the 
Deputy Commissioner of the district. 

(^t An extract from the khatian relating to his tenancy shall be given 
to every tenant under the seal of 4he Revenue Officer and under the 
signature of an officer duly authorised by the Revenue Officer to 
give copies. 

(c) Copies of records, or of extracts from them* supplied to landlords 
and tenants under this rule shall be given free or on payment accordii^ 
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ab in the case of each Tocal area the Local Government may direct. 
When payment is required, the sums so recovered shall be adjusted 
against the expenses incurred on account of survey and settlement. 

Final Reports, 

24. The Local Government may, if it things ht, direct that a hpal 
report be written in English for each village and each local area under, 
survey. The report for the village will show — 

{(I) The number of tenants of each class, with the area held and 
rental paid by them. 

(//) 'I'he area and classification of the village lands. 

{c) Pioximily to markets, and facilities for irrigation. 

{d) Village customs, including customs as to payment of village 
officials. 

{e) Arrangements made for maintenance of records. 

(/) Other matters deserving of notice which have been excluded 
from the record-of- rights. ^ 

The report for the whole area under survey will contain the following 
particulars : — 

I.— General description of the tract. 

II. — Its fiscal history. 

III. “Statistical lesults. 

IV. “An account of the commutation of predial conditions and 
services, 

V. — Financial results, including approximate division of expenses 

under the heads — j. 

{ti) Survey, ' 

{J?) Record-of-rights, 

{c) Pieparation and distribution of records. 

CHAPTER III.— General Scale of Fees. 

Section 1 8 g (i)-‘For service of Notices.- For the service of every 
notice under this Act not being a notice issued by any Revenue or Civil 
Court (fees for serving which are regulated by the Court Fees Acty) 
and not being provided for by any other rule made under this Act, a 
process-fee of 8 annas shall be levied, if the notice be directed to one 
or more persons residing in the same village. 

3. Where such notices are airected to several persons resident in 
differeni villages, ai fee of 8 annas shall be levied for service in each 
village. 

3. In addition to the above fee, the actual charge which must be 
incurred, if it is necessary to travel by railway or boat, or cross ferries, 



Aw-. V.] 


IN CHOTA NAGPUR. 


683 


• # ^ 

Will be levied from and paid by the person at whose instance the process 

is issued before issue of the process. If a peon carries more than one 

process involving charges for railway-fare boat hire, See., the sum 

leviable will be charged, in equal shares, upon all the processes so 

carried. 

4. If a peon is detained at the place of service for more than 24 hours 
at the request of the person at whose instance the process was issued, 
or of his agent, such person or agent must then and there pay demurrage 
at the rate of 3 annas a day. Unless this deiiiyrrage is paid, the peon 
must decline to wait. No demurrage is to be charged if the delay was 
not due to the person requiring the process or to his agent. 


NOTIFICATION. 

No. 3396. — The 2 hfh November^ — Under sub- section (5), section 

_ 14, of the Chota Nagpur Commutation Act, IV (B.C.) 

Chota Nagpur f .r .r. 

Division, except of 1897, as amended by the Chota Nagpur I enancy 

District Man- (Amendment) Act, V (B.C.) of 1903, the following 

rules are published for general information. 

These rules supersede the rules published under Government Noti- 
fication No. 9649L.R., dated the 9th August, 1898. 

A. Earle, 

Offg, Secy, io the Govt, of Bengal. 

Rules under seclioft 13 of the Chota Nagpur Com^nutation Act., IV {B.C.) 

of as amended by the Chota Nagpur Tenancy ( Amendment) Act 

.V(B.C.)dfi 903 . ^ 

POWER.S OF Officers. 

1. In carrying out their duties under this^Act, Revenue Officers shall 
have regard to the instructions of the Board of Revenue for the guidance 
of Revenue Officers so far as such instructions are consistent with the 
rules hereby prescribed. 

2. In the performance of their duties under this Act, Revenue 
Officers shall except where otherwise provided for by law, or by these 
rules, be subject to the general direction and control of the Commissioner 
of the Division and of the Board of Revenue, and Revenue Officers other 
than District Officers shall, except when it is otherwise ordered by the 
Board of Revenue, ;be subject to the general direction and control of the 
District officers, provided that, in settlements under the control of the 
Director of the Department of Land Records and Agriculture, Revenue 
Officers gazetted as .Settlement Officers and Assistant Settlement Officers 
are subject to the general direction and control of the Director of the 
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Deparinient of Land Rd^ds and Agriculture, Bengal, unless otherwise 
directed by the Board of Revenue. ^ 

j. Every Revenue Officer appointed under this Act isjvested with 
(d) AB the powers of a Civil Court in the trial of suits so far as they 
are required for the purpose of making enquiries under the Act 
and with all the powers of a Revenue Officer conferred upon 
him by the Cbota Nagpur Commutation Act, IV (B.C.) of 1897, 
as amended by the Chota Nagpur Tenancy (Amendment) 
Act oV 1903. ^ 

(d) Any power exercisable by any officer under the Bengal Survey 


Act, V of 1875. 


Procedure for Commutation of Predial Services, &r., at the 

INSTANCE OK PARTIES. 

4. Service of notice under section 4 —Service of notices under section 
4 of the Act shall ordinarily be effected in the manner prescribed for the 
service of a summons on defendant by Act I (B. C.) of 1879 or other 
law locally in force. 

5. ^ Rules for the preparation and publication of records. — The follow- 
ing processes Will ordinarily be comprised in preparing a record of predial 
conditions or services attaching to lands, and in making a commutation 
of such conditions or services : — 

(1) Identification of lands. 

(2) Preparation of preliminary record. 

(3) Attestation of the pi eliininary record and ascertainment of exist- 

ing rents. 

(4) Commutation of predial services or conditions. *, 

(5) Preparation and publication of the draft record. 

(6) Disposal of objections. 

(7) Final publication of the record. 

6. If the local aiea of an estate for which the notification is issued 
under section 5 of the Act exceeds the area of a village according to the 
revenue survey, the record shall be prepared for each such village. If it 
docs not exceed such an area, the record shall be prepared for such local 
area or estate as is included in the notification. 

7. When the landlord and tenimt are agreed as to the lands which 
are subject to predial conditions or services, the lands shall be entered in 
tbe record according to such agreement. 

S. If there is a dispute as to such lands, the Revenue Officer*^ shall, 
after due enquiries, determine what lands shall be entered as subject to 
predial conditions or services. 
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9. If it be necessary for the purpose of identify! nfj such lands'^ a map 
of the village, local area or estate may be prepared. It shall show the 
boundaries of all lands subject to predial services or conditions,- and such 
otherjjpparticulars as the Board may pfecribe. 

10. There shall be no measurement of lands or preparation of a map 
except under ihe orders of the Deputy Commissioner. 

11. The record to be prepared under section 6 of the Act shall show 
for each village, local area or estate the following particulars ; — 

{a) The pargana and thana 

(6) The name and residence of each landlord. 

(c) The name, parentage, caste, and residence of each tenant. 

fii) The rent payable for the lands held by him at the time the 
record is being prepared. 

(e) The lands, if any, subject to such predial conditions of services. 

(/) A short description of such conditions or services. 

(^) Commuted rent, if any, fixed for such conditions and services. 

(A) Total money-rent fixed for each tenant. 

12. When the records referred to in rules 7 to 9 have been prepared, 
the Revenue Officer shall issue a notification fixing a day and place on 
and at which he will be present to attest and complete the record : pro- 
vided that no such date shall be less than one week from the date of the 
issue of the notification in any such villai^e, nor shall any .such places be 
more than three miles distant from any such village. The notification 
shall reciuire all parties concerned to attend at the time and place specifi- 
ed, with statements of their respective claims and such evidence as they 
may have to offer in connection with the proceedings. 

13. Such notification shall be published by proclamation and beat of 
drum, and by posting it in the presence of not less than two respectable 
inhabitants in some conspicuous place in each village to which it relates. 

14. The Revenue Officer may also, at this or any other stage of the 
proceedings, take such a<lditional measures, under the powers conferred 
on him by rule 3 above, as may seem to him necessary, to procure the 
attendance, at any time and place fixed for the^enquiry, of any witness Or 
the production of any evidence that may appear to him d<irsirable. 

15. On the date specified in the notification to be issued under rule 
13, or on any other date to which the proceedings have been adjourned, 
the entries which have been recorded for each tenant shall be Iread out in 
the presence of such of the interested parties as are in attendance. The 
paniijplars as to the predial conditions and services to which any lands 
are subject and the existing rent of the tenant’s holding shall be summari- 
ly ascertained and entered. If the correctness of any entry or the omis- 
sion of any entry is disputed, the Revenue Officer shall enquire into and 
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summarily dispose of any matter in dispute, after recordings, if necessary, 
the evidence tendered on either side and making such further local or 
other enquiry as he may deem desirable to enable him to come to a 
correct finding. He shall record a separate proceeding in each qise of 
dispute. 

16. The Revenue Officer shall then, if required, proceed to fix the 
rent which shall be deemed payable in respect of such predial conditions 
and services, and shall enter it and the total rent of the holding so ascer- 
tained on the preliminary record. 

17. When the entries have been made and attested in accordance with 
the preceding rules, the Revenue Officer shall record a proceeding in 
which he shall state that the attestation of the preliminary record is com- 
plete, and shall prepare the draft of the record required by section 6 of 
the Act in the sub-joined form. 

FORM OF RECORD. 


Village , estate , pargana , ihana , district 

Name of landloi d 



1 8. On completion of the draft record in the manner directed above, 
the Revenue Officer shall cause a notice to be published in the village 
by beat of drum, and to be posted m the landlord's village office, or in 
the presence of not less than two persons in some conspicuous place in 
the village, stating that the draft of the record will be published on a 
day to be specified not less than a week from the date of such notice, 
and calling on all persons interested to attend on the date so specified. 
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19. On the date fixed for draft publication, the Revenue Officer shall 
either proceed to the village himself, and read out the contents of the 
record in the presence of the parties who attend, or he shall depj^te an 
officer not below the rank of kanungo, who shall read out the contents 
of the record in the presence of so many of the parties as attend, and 
the Revenue Officer or Officer deputed by him, as the case may be, shall 
at the same time inform the parties who attend that the draft record 
will be open for inspection for not less than one month in the office of 
the Revenue Officer, or in such other convenient place as the Revenue 
Officer may determine. The Revenue Officer shall receive and consider 
any objection which may he made to any entry in the record or to the 
omission of any entry therefrom during the period named. 

20. When an objection is made before the expiry of the period of 
publication of the draft record prescribed under Rule 19 above, regarding 
the correctness of any entry in the record or the propriety of any omission 
therefrom, notice of the objection shall be served on all persons whose 
interests may, in the opinion of the Revenue Officer, be affected thereby, 
and they shall be called upon to attend at such time and place as the 
Revenue Officer may fix for the disposal of the objection. If the objection 
is contested, the Revenue Officer shall enquire into the case, and after 
taking evidence, if necessary, or making such enquiry as he thinks 
necessary, shall dispose of it as provided in Rule 15. If no person attends 
to contest the objection, the record may be amended accordingly, or the 
person who made the objection may, if the Revenue Officer thinks fit, be 
called upon to produce evidence in support of his objection. 

21. When all objections have been disposed of by the Revenue 
Officer, he shall record such corrections and additions, if any, as are 
required to carry out the order:* passed in regard to these objections. 
He shall then finally frame the record, and cause it to he published by 
notifying that its contents will be rCfid out in the village on a date to be 
specified not less than a week from the date of such notice, and by 
reading it out himself or causing it to be read in the village on the date 
so specified, in the manner prescribed in rule 19 in the presence of 
the parties or of so many of them as attend. 

22. {a) The Revenue Officer having completed the record shall 
cause copies of it to be made, one of which, or extracts from which, 
will be made over to the landlord concerned or, where there are more 
landlords than one, to their common agent or common manager, as the 
case may be, and one to the Deputy Commissioner of the district. 

{b) An extract from the record relating to his tenancy shall be given 
to every tenant under the seal of the Revenue Officer, and under the 



688 COMMUTATION ACT RULES 

signatmre of an officer duly authorised by the Revenue Officer to give 
copies* 

(4 Copies of the record or of extracts from the record supplied to 
landlords and tenants under this rule shall be given free or on payment 
according as, in the case of each local area, the Local Government may 
direct. When payment is required, the sums so recovered shall be 
adjusted against the expenses incurred on account of preparing the 
record. 

23. The Local Government may, if it thinks fit, direct that a final 
report be written in English for each local area, estate or village for 
which a record has been prepared. The report will show — 

(tt) The number of tenants in such area and the total area of lands 
held by them distinguishing those subject to predial con- 
ditions and services and those not subject. 

{b) A description of the predial conditions and services and of the 
method in which their value has been commuted if com- 
mutation has been ordered. 

(^r) The rents payable by the tenants before and after commutation. 

{d) Any other facts deserving of notice affecting the area for which 
a record has been prepared. 

(<f) The cost of preparing the record in accordance with these rules. 

If the area for which the record has been prepared exceeds the area 
of a village, a general report may be piepared as above for the whole area. 

Procedure for compulsory commutation of predial ser- 
vices, &c., concurrently with the preparation of a record- 
of-rights ordered under ^ction ioi of the Bengal Tenancy 
Act, 1885. 

24. The procedure for enquiry into, record, attestation, and commuta- 
tion of predial conditions or services shall be carried out in accordance 
with the rules in Chapter II of the rules passed by Government under 
section 189, Bengal Tenancy Act, for the Chota Nagpur Division (except 
the district of Manbhum) as follows 

Service of notices under sectiorif 4 of the Act shall be made in accord- 
ance with the procedure for service of notices under rule ii (<»)of Chapter 
11 of the rules passed by Government under section 189, Bengal Tenancy 
/fht, for the Chota Nagpur Division (except the district of Manbhum) and 
the record, attestation, and qcminutation of predial conditions, &c., 
according to rules lo (/*), ir (^), and 18 of the above Chapter. 

25. The following procedure shall be adopted ; — 

(a) The Revenue Officer on the day fixed for the beginning of 
attestation record the depositions of the landlord or his 
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authtinsed agent and at least one of the teniiiits. He shall aUo 
take farther evidenc;e, oral and documentary, and make each 
further enquiries as may be necessary in the particular case. 

(//) He shall then record a finding showing what rakumais and 
services (if any) are, by ancient custom, renderable by the 
general body of tenants divided into the following classes 

(1) renderable by the tenants jointly, 

(2) renderable by a tenant proportionate to the nominal area 

of his holding, and ♦ 

(3) renderable by a tenant irrespective of the extent of his 

holding. 

{tit) (i) If general rakumats and services are found ,not to exist, 
he shall record a finding to that effect. 

(iv)— He shall ascertain and record the cash value of all the 
predial conditions ascertained under rule (ii), and shall 
prepare a statement in the ^sub-joined form of the predial 
conditions, &c. 

FORM OF STATEMENT. 

\^See Section 9A (/) of the Chota Nagpur Commutation 
of 1897, as amended by the Chota Nagpur Tenancy 
Act, V (B.C,) of 1903.)] 

Name &f Mousa , Name of Thana 

Name of Revenue officer. 

Year 


Name of rdkumat and begari. 

Cash value. 

I 

2 

Name of rdkumat 




4 .^ 

Name of begari. 


Rent 

i 


Signature of Revenue O^er, 
(l) Amended by notification ITo 676, of Xat Fotwruary, 1004. 

44 


Act, IV (B.C.) 
(Amendment) 

Thana No. 
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(v) In the khatians* of tenants subject to the general rakumats 
and services, merely the cash value of the predial conditiohs 
shall be recorded. 

(vi) In the khfitians of tenants subject to special conditions, 
all these conditions as well as the cash value therefor shall be 
recorded. 

(vii) The attesting officer must satisfy himself that the total rent 
recorded as payable after commutation does not exceed a fair rent. 

(b) The statement of general conditions prescribed in the above rule, 
the special conditions of particular tenants not subject to the general rule, 
and the commuted value of the predial conditions rcnderable by each 
separate tenant sh ill be pub’ished m draft in the manner provided for 
Tn the rules passed by Government under section 189, Bengal Tenancy 
Act, for the Chota Nagpur Division, except the district of Manbhum. 

{c) After draft publication objections to any entry or omission may be 
preferred within one month under section 103A, Bengal Tenancy Act, 
by petition bearing stamp of eight annas. 

(d) After disposal of objections the record shall be finally published 
in accordance with rule 22 of the rules passed by Government under 
section 189, Bengal Tenancy Act, for the Chola Nagpur Division, except 
Manbhum district. 

(e) If at any time within three months from the date of the certificate 
of final publication of the record-of-iights under the Bengal Tenancy Act, 
1885, section T03A (2\ a suit is instituted under section 9A (8) of the 
Commutation Act before the Revenue Officer who prepared such record 
by filing a plaint on stamped paper regarding any entry in or omission 
from the record, he shall hear and decide the matter in dispute. 

{/) A Revenue Officer so appointed under the designation of Settle- 
ment Officer shall, on the application of any person interested, and after 
giving notice to other persons interested and "hearing any objections pie- 
ferred, or of his own motion without giving such notice, have power to 
withdraw from the file of any .Assistant Settlement Officer subordinate to 
him any of the matters specified in the above rules and to dispose of 
them himself, or to transfer them for disposal to any other Assistant 
Settlement Officer suoordinate to him who has beeti duly empowered to 
act as a Revenue Officer. ^ 

(^'‘) An appeal may be preferred to the Commissioner of the Division 
from the decision of the Revenue Officer under the above clause, if 
preferred within three months from the date of the decision. There 
shall be no right of appeal from the decision of the Commissioner. 
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ABANDONMENT: 

of permanent tenure, p. 75. 

when transfer of holding; by occupancy raijat amounts to, p. 108. 
right of raiyat to abandon holding, s. 87, pp. 264*267. 
in case of, landlord before entering on holding under this section 
must give notice through Collector, s. 87 (2), p. 264. 
when landlord enters on holding under s. 87, occupancy- raiyat may 
sue to recover possession within two years and non-occupancy, 
within six months of date of publication of notice, s. 87 (3), p. 264. 
when holding has been sub-let by registered instrument, landlord 
before entering under s. 87 must offer it to sub-lessee for re- 
mainder of teim on condition of payment of arrears, s. 87 
(4), p. 264. 

rulings under former law as to, p. 265. 
non-payment of rent when evidence of, p. 265. ' 
rulings under present law as to, p. 266. 
form and service of notice of abandonment, p. 267. 
limitation in suits tor possession of abandoned holding, p. 267. 
sub-lessees protected against collusive abandonment by s 87 (4), p. 267. 
rules for service or notice of, Appdx I, Chap. V, p. 600, 601. 
form of notice of landlord’s intention to enter on abandoned holding, 
Appdx. I, Schd. I, p. 629. 

ABATEMENT : See Rcduc/ioiL 
ABETMENT : 

of illegal interference with produce amounts to abetment of criminal 
trespass under Penal Code, s. r86 (2), pp. 397, 553. 

ABWAB : 

is not rent, p. 26 : 

all abwabs illegal, and stipulation for payment void, s, 74, pp, 241, 246. 

what abwabs have been held to be illegal, pp. 244, 245. 

baita^ when an abwab and when not, p. 245. 

cesses not ab\xab, p. 245. 

dak-cess is not an abwab, p. 245. 

chaukidar’s pay not an abwab, p. 246. 

lessees cannot contract to pay, p. 246. ^ 

res judicata regarding, p. 246. 

penalty for exaction by landlord from tenant of sum in excess of rent 
payable, s. 75, p. 247. 
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AbwaB -.^(continued). ^ 

s. 74 does not affect right of proprietor in > permanently settled area 
^ to grant permanent mukarari leases on any terms he pleases, 
p, 246, 

landlords’ agent cannot retain, collected by him, p. 427: 

ACCOUNT: 

statement of, tenant entitled to get, from landlord within 3 months 
of end of year, s. 57 (2), p. 193. 
landlord to keep copy of, s. 57 (3), p. 194. ^ 

new provisions added by Act, I B. C. 1907, p. 195. 
penalty for failing to give, or to keep copy of, s. 58 (2), (3), p. 194. 
forms of, to be prepared and kept for sale at sub-divisional offices, 
s. 59, p. 197. 
form of, Sch. II, p. 579. 

ACCRETED LAND : 

acquisition of occupancy right in, p. 9i4. . 

ACCRETION : 

increase in area by, p. 174. 

ACQUISITION : . * 

of land of holding by landlord for building and other purposes, s. 84, 
pp. 256, 257- 
act X OF 1859: 

in force in Orissa pp. 4, 5. 

except so far as inconsistent with portions of Tenancy Act extended 
there, s. 2 (2) p. 5. 
in force in Darjiling, p. 6. 
not in force in Angul, p. 5. ^ 
in force in Manbhum, p. 7. 

ACT XXII OF i860: 

removed Chittagong Hill Tracts from jurisdiction of Civil Courts, p. 9. 

ACT VIS'D. C., OF' 1862 : 
in force in Orissa, pp. 4, 5. 
in force in Darjiling, p. 6. 
in force in Manbhum, p. 7. 

ACT VIII, B. C., OF 1862 : see Zantindari Dak Act. 

ACT IV, B. C., OF 1867 : 
in force in Orissa, p. 4. 
in force in Darjiling, p, 6. 
in i^lfce in Manbhum, p. 7. 

ACT I OF 1868 (General Clauses Act) ; 
repeal^ by Act X of 1897, p. it. 



INDEX. 


^3 


Act I OF 1868 -.—{continued) 

eflfect of s. 6 in proceedings commenced under repealed Act, 
pp. II— 14. 

ACT VIII, B. C., OF 1869; 
repealed by this Act, p. 10. 

ACT XVI OF 1869, (Bhutan Duars Act): 
repealed, p. 8. 

repeal of, makes Civil Procedure Code applicable to Western Duar?, 
P-9. 

ACT V, B. C,, OF 1875 ■ See Bengal Survey Act. 

ACT in, B.C., OF 1876: Stt Bengal Irrigation ActiZ^b. 

ACT VII, B. C., OF 1876 : See Land Registration Act, 

ACT III OF 1877 ; See Registration, 

ACT XV OF 1877 - See Limitation. 

ACT I OF 1879 : See Stamp Act. 

ACT VIII, B. C„ OF 1879*^: ' 
repealed by this Act, p. 10. 

ACT IX, B. C., OF 1879 : See Ward)^ Act, 1879. 

ACT VI, B, C., OF 1880 ; See Bengal Drainage Act^ 1880. 

ACT IX B, C., OF 1880 : See Cess. 

ACT III, B. C, OF 1881 : See Bengal Court of Wards^ Act^ 1881. 

ACT II, B, C., OF 1882 : See Bengal Embankment Act. 

ACT IV OF 1882: See Transfer of Property Act. 

ACT VIII OF 1885 : See Bengal Tenancy Act. 

ACT XX OF 1885 : 

postponing operation of ss. 61—64 and Chap. XII of Act, pp, 2, 384. 
ACT ¥111 OF 1886 : 

attending Bengal Tenancy Act, p. 3. 

ACT XXV OF 1885 : See Deposit z.xidi Distraint. 

ACT VII OF 1889 : See Succession. 

ACT V, B. C., OF 1894 : 

modifying Chap, X of Act, p. 3. 

repealed by s. it of Amending Act (Act III, B. C., of 1898), p- 372. 
ACT III, B. C., OF 1895 ; See Land Records Maintenance Act. 

ACT VII, B. C., OF 189s : 

repealed Act XVI of 1869 (Bhutan Duars Act), p. 8. 

ACT VIII, B. C, OF 1895 : See Bengal Sanitary Drainage Act^ x 8 ^y. 
ACT X OF 1897 (General Clauses Act) : 

rule contained in as to effect of repeal of enactment, p. 14. ^ 

effect of provisions of, in proceedings commenced under repealed 
Act, pp, 11—14, 



694 


INDEX. 


ACT III, B. C, OF 1898 ; 

remodelling Chap. X and altering ss. 30, 31, 39, 52 and 119, pp. 3, 124, 
130, 133, M2, 183, 288-293, 370, 371, 380. 
extended to Orissa by Government Notification, pp. 5, 288. 

ACT I B. C., OF 1903, See Bengal Tenancy {Validation) Act. 

ACT I, B. C., OF 1907 : — came into force 22nd May, 1907, p. v. 
assented to, by Ciovernor-General on iith May, 1907 p. 3. 

Changes made in Act by, pp. 3, 26, 35, 67, 69, 72, 73, 82, 83, 84, 96, 97, 
loi, 145, 147, 174, 183, 195, 196, 197, 218, 221, 222, 226, 247, 268, 
294, 295, 296, 299, 300, 3or, 302, 303, 308, 309, 317, 334, 335^ 336, 
363, 367, 379, 382, 429, 430, 431, 433, 439, 440, 44 >, 442, 446, 45^, 
454, 462, 463, 466-471, 472, 485, 494, 495, 496, 497, 498, 499, 
500, 507, 509, 5 1 1, 554, 564, 565, 568, 569, 580, 581, 582, 584, 587. 

ACT IV OF 1907 ; * 

repealing /.amindari Dak p. 32. 

ACTS REPEALED : 

s. 2, p. 10, and ^chd. I, pp. 575, 576. 

ADDITIONAL JUDGE : 

no appeal from decree of order of in suit for recovery of rent, when 
amount claimed does not exceed Rs. 100, and no question 
relating to title to land, or to some interest in land, or of right 
to enhance or vary rent, or of amount of rent has been decided 
s. *53, PP- 445, 446- 

ADMITTED TO OCCUPATION : 

explan.uion of, used with reference to noii'occupancy raiyat, s. 47, p. 

- 156. 

AGENT : 

landlord's liability for act< of distraint committed by, p. ^7. 

Naib or gumashta to be recognized agent of landlord for purpose of 
rent suit, s. 145, p. 426. 

power for landlord to act through, s. 187, p. 555. 

joint landlords to act collectively or through common agent, s. 188, 

P 555- 

meaning of ‘‘ authorized " in s. 188, p. 559. 

AGORE BATAI SYS'TEM : 

of dividing produce, description of p. 225. 

AGREEMENT : See Compromise. 

powers of Revenue officer to settle rents on, s. 109 C, p. 351. * 

AGRICULTURAL LAND ; See Land. 

AGRICULTURAL YEAR ; 
definition of s. 3 (ii), p. 36. 

different agricultural years, where prevalent, pp. 36, 37. 
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A IMA TENURE : 

may be an estate, p. 16, 

ALTAMGHA GRANTS: 
are g^enerally estates, p. 16. 

AMENDMENTS ; See Ar/ III, /?. C, of iSgS^xidi Bengal Tenancy Act : 
of Bengal Tenancy Act, pp. 3 j 124, 130, 133, 142, 183, 288-293, 370, 
371, 380. 

AMLI YEAR : 

when commences and where prevalent, p. 36. 

ANGUL : 

neither Act X of 1859, nor Act V^III of 1885 extended to, p. 5. 
rent law of, p. 5. 

APPEAL : 

order of Collector on application for commutation of produce-rent 
subject to appeal in like manner as if it were an order made in 
an ordinary revenue-proceeding, s. 40(5), p. 143, 
no appeal from order of Collector appraising or dividing produce, 
s. 70 (5), p 229. 

no second appeal in suits for rent exacted, p. 248. 
no appeal from order of Civil Court under s. 84 as to accpiisition of 
land holding for building purposes, p. 257. 
no appeal ftom order of Court directing tenant to attend and point 
out boundaries of land to be measured, s, 91, p. 279. 
no appeal from order rejecting an application under s. 93 for appoint- 
ment of common manager, p. 282. 

an appeal to lie to superior Revenue authorities from every order 
passed by Revenue- Officer prior to final publication of record 
. of rights on an objection made under sec. 104 B (3), or sec. 104 
E, s. 104 G, p. 325. 

to lie from decisions of Settlement-officer' to Special Judge and from 
decisions of Special Judge to High Court in proceedings under 
ss. 105 to 108 of Chap. X, where a settlement of land revenue is 
not being or is not about to be made, s. rog A, p. 346, 
no first appeals from orders under s. ro5 of former Ch.ap. X, p. 347. 
no second appeal to High Court from decisions of Special Judge in 
appeals from orders of Revenue Officers with regard to settle- 
ment of rents, pp. 347, 348 
^ Court fee duty on second appeals, p. 349. 

appeals to lie from settlements, or decisions by Revenue Officers 
made or given within 30 days of commencement of Amending 
Act, if presented within 30 days from date of settlement or 
decision, s. 9 of Amending Act, p, 370 
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' Appeai^ :-^(con/tnued). 

no appeal from order of Civil Court in distraint proceeding, but 
compensation for wrongful distraint may b^ sued for s. 140, 
P* 394 - 

no appeal from order of District, Additional, or Subordinate Judge in 
suit for recovery of rent, when amount claimed does not exceed 
Rs. 100, s. T53 (a\ pp. 44 i 448 . 

t or when order is passed by officer specially empowered with final 
jurisdiction up to Rs. 50, s. 153 (^), p. 445. 
unless question relating to title to land, or interest in land, or a 
question of right to enhance or vary rent, or of amount of rent 
payable annually is decided, s. 153, p. 446. 
a question as to regularity of sale proceedings is not a question of 
an interest in land, Explanation to s 153, p. 446. 
rulings relating tq. appeals, p. 447. 
rulings relating to seconcf appeals, p. 447. 

ruling in cases when claim does not exceed one hundred rupees, 
p. 448. 

rulings in caies in which questions relating to title in lat{d or to some 
interest in land as between parties having conflicting claims 
thereto are involved, p. 449. 

rulings relating to cases in which questions of the right to enhance 
or vary rent are involved, p. 450. 

rulings regarding cases in which questions as to amount of rent 
annually payable are involved, p. 45 J. 
no appeal lies from order setting aside sale under s, 173, p. 506. 
a second appeal lies, in an application to set aside sale under s. 173 
or s. 3n, C. P. C., When auction-purchaser benamidar^ 
order one under s. 244, C. P. C., p. 506. 
no appeal lies from an order under s. 174 setting aside sale, p. 512. 
from decree or order under this Act to District or Special Judge, to be 
, brought within 30 days, Schd. III. Art 4, p. 581. 
from any order of Collector under this Act to Commissioner to be 
brought within 30 days, Schd. Ill, Art. 5, p. 581. 

APPUCATION : 

for commutation of produce rent to whom to be made, s. 40 (2), 
p. 144. 

Board of Revenue’s instructions for guidance of officers in dispc^iiig 
of, for OOmmutation of produce rent, p. 146. 
when tenant may present, to deposit rent in Court, s. 6/, pp. 203, 204. 
for appraisement or division of produce, s. 69, pp. 225, 226. 
for registration of landlord’s improvement, s. 80, p. 252. 
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Application :---{caniinued) 

to record evidence as to improvement, s. 81 (i), p. 453. 
for appointment of common manager, s. 93, p. 280. 
for recording of particulars specifiedf in sec. loa, s- 103, pp. 399, 304* 
for settlement of rents when a settlement of land revenue is not 
being or is npt about to m^de, s* 105; pp. 330, 332. 
for distraint, cases in which mayM^ade, s. I2i, p. 384. 
application for distraint, what lo specify, s. 122, p. 386. 
procedure on receipt of, for distraint, s, 133, p. 387. 
for determination of incidents of tenancy, s. 158 (i), p. 462. 
for execution of decree for arrears of rent by sale of tenure or holding 
what to contain, s. 162, p. 486. 

for service on incumbrancer of notice declaring incumbrance to be 
annulled, s. 167, p. 491. 

for declaration that land has ceased to char^r diara land, s. tSo 

(3), P' 522. p 

for execution of ‘decree or order under this Act,4or any Act repealed 
by this Act, for sum not exceeding Rs. 5C3p, limitation in case of, 
art. 6, Sched. Ill, Pt. Ill, p. 581. 

what is application in continuation of former execution-proceeding, p. 

588. ’■ 

form of, for registration of landlord’s improvement, Appdx. I, Sched. 
I, p. 620, 

APPORTIONMENT : 
of rent, pp. 234-238. 

under Estates Partition Act (V. B. C., of 1897), p. 235. 
of cesses, p. 238. 

all co-sharers must be made parties to suit for, p, 238. 
separate payment of rent not conclusive evidence of, jjf 239. 
APPRAISEMENT ; See Produce-rents. 

APPROPRIATION ; See Payments. 

of payments of rent, s, 55, pp. 188-190. 

AREA : 

when exceeds ic)o bighas, tenant to be presumed to be tenure-holder, 
s. 5 ( 5 ) PP- 50, 53. 

tenure-holders’ rent may be increased on ground of increase in, p. 
54 * 

jof tenancy, alteration of rent in respect of alteration of, s. ^2, p. 

J72. ' 

in suit for additional rent for increase of area, it is not now necessary 
to indicate particular plots added to, sec. $2 (5), p. 174. 
increase in, by accretion, p. 174. 
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Area : — {continued). 

increase in, by encroachment, p. 175. 
increase in, found on measurement, p. 176, 

what plaintiff must prove in suit for additional rent on account of 
increase in, pp. 177, 178. 

oral evidence when inadmissible to prove, p. 178. 
reduction of rent for decrease in, pp, 178, 180. 
of land to be specified in suit for recovery of rent, s. 148 {b) p. 431, 
ARREAK : 

no certificate under Act VII of 1889 required to collect, of rent due 
to deceased person, pp. 73, 402. 
liability of heirs of occupancy raiyat for, p. 110. 
of rent, what is, s. 54 (3), p. 187, s. 161 (<r), p. 485. 
of rent, permanent tenure-holder, raiyat at fixed rates, and occupancy 
raiyat cannot be ejected for, but tenure or holding may be sold 
for, s. 65, p. 21 1. 

former law as to ejectment for arrears of rent, p 211 
present law, p. 211. 

rent a first charge on tenures and holdings, s. 65, pp. 212, 215. 
arrears of road cess, but not of interest, included under head of, 
p. 215. 

execution of decree for, pp. 215-217. 

rights of fractional co-sharer.s in executing decrees for, pp. 217, 218. 
non-occupancy and under-raiyats liable to ejectment for, s. 66 (i), 
p. 2 1 8. 

decree for ejectment for, what to specify and when to be executed, 
s. 66 (2), (3), pp. 218, 219. 
effect of assignment of, p. 219. 
of produce rent, p. 219. 
waiver of right to eject for, p. 220. 

interest on, runs at 12 p. c., or at 12^ p. c. in Bengal s. 67, p. 221. 
interest on, must be decreed, p. 221. 
interest on, due only at end of each quarter, p. 221. 
contracts for payment of interest on, made after passing of Tenancy 
Act, p. 222. 

damages for, withheld without reasonable cause, or defendant im- 
properly sued for, s. 68, p. 224 
limitation in suits for, p. 225. 

suits for, must include all rent due at time of institution, p. 400. 
statutory disabilities in suits for, p. 401. 

landlord not bound to proceed against other than recognized tenant 

for, p. 405 
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Arrear : — {continued), 

landlord may sue the real tenant for, p. 407. 

rulings as to set-off in suits for, pp. 408-410. 

effect of ex parte and unexecuted decrees for, pp. 417-420. 

limitation on landlord’s right to bring successive rent suits, s. 147, 

p. 428-429. 

plaint in suit for, what to specify, s. 148 (fi), p. 43 r. 
procedure in suits for, s. 148, pp. 431-434. 
application of provisions of s. 188 in suits for, pp. 56r, 562. 
in s. 167 to include interest decreed under s. 67, or damages awarded 
under s. 68, s. i6r (r), p. 485. 

provisions of this Act as to recovery of, to apply to suits for recovery 
of arrears of rent for rights of pasturage, forest rights, rights of 
fisheries, &c., s. 193, p. 570. 

suit for, when deposit of rent has been made under s. 61, to be 
brought within six months of date of deposit, Schd. Ill, Art. 2 
in), pp. 580, 583. 

suit for, when no deposit has been made under s. 6i, to be brought 
within three years of last day of year in which deposit fell due, 
Schd. HI, Art. 2 (fi), pp. 580, 583 

ASSAM : 

rent law of, p. 7. 

ASSAM VALLEY DISTRICTS : 
rent law of, p. 10. 

ASSESSORS : 

Collector rn.iy appoint, to assist Revenue-officers in appraising or 
dividing produce, s. 70 (i), p. 228. 

Local Government may make rules for appointment of assessors to 
assist Cpurt in estimating compensation for raiyat’s improve- 
ments, s. 82 (5), p. 254. 

ASSIGNEE : 

of decree for arrears of rent may not apply for execution, unless 
landlord’s interest in land is vested in him, s. 148 (^), p. 434. 

ASSIGNMENT : 

of decrees for arrears of rent, pp. 437-438. 

ATTACHMENT ; 

when distrained property is under, order for distraint to prevail, but 
surplus proceeds not to be paid without sanction of Court ordering 
attachment or sale, s. 139, p. 394. 

order of, and proclamation of sale to be issued simultaneously, when 
holder of decree for arrears of rent applies for execution by salf 
of tenure or holding, s. 163 (i), p. 487. 
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ATT^CHMEJ|T 

tenure or holding under attachment in execution of decree for arrears 
due thereon to be released from, only on payment into Court of 
amount of decree with costs, or on confession of satisfaction by 
decree-holder, s. 170 (2), p. 498. 

BANKI : 

incorporated with Cuttack by Act XXV of 1881, p. 6. 

BASTU LAND : See Homestead Land, 

BATTA : 

When an abwab and when not, p. 245. 

BENAMIDARS : 

catmot sue for ejectment, p. 273. 

BENGAL COURT OF WARDS ACT, r88i. 

interest on arrears or other demands payable to managers of Court 
of Wards estates, recoverable as rent, p. 29. 

BENGAL DRAINAGE ACT, i88o : 

drainage charges payable by the tenant to the landlord under, re- 
coverable as rent, p, 29. 

BENGAL ; 

rent law of, p. 4. 

BENGAL EMBANKMENT ACT : 

Act II, B. C., of 1882, claims under, recoverable as arrears of rent of 
patni tenures, p, 29. 

BENGAL IRRIGATION ACT 1876 ; 

sums payable to Governiyent by any person who has entered into an 
agreement to collect water rates for Government, recoverable as 
rent, p. 2^. 

BENGAL SANITARY DRAINAGE ACT, 1S95 : 

sums payable to holders of estates or tenures under, recoverable as 
rent, p. 29. 

BENGALI YEAR : 

meaning of “agricultural year,” where, prevalent, p, 36. 
where, prevails, p. 36. 

BENGAL SURVEY ACT: 

^ Act V of 1875, B. C., claims under, recoverable as rent, p. 29. 

Local Government may make ^rules, con^ring on Revenue-officers 
any pow^r exercisable by any officer under Bengal Survey! Act, 
1875, s. 189 (i) (d), p. 565. 

De|>ut^ and Assistant Superintendents of Survey ^vestfed with powers 
J speciiied in s, 189 (r) Rule 41, Chap. VI, Appdx* I, p. 602, ’ 
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BENGAL TENANCY ACT : 

passed on the 14th March, 18B5, p. 1. 
time of commencement of, s. i (2), pp* i, 2. 
local extent of, s. i (3), p. 2. 

does not extend by its own operation to Calcutta, Orissa, or the 
scheduled districts, but may be extended to Orissa or any sched- 
uled district or part thereof, s. i (3), p. 2. ‘ 

history of, pp, Ixxv-xci. 
objects of, p. Ixxxvii. 
amendments of, p. 3. 

what portions of, have been extended to Orissa, pp. 4, 5. 
provisions bf ss. 56, ^8(1), (3) and 84 of, extended to Sonthal Parganas, 

p. 6. 

not in force in Angul, p. 5. 

application of, to non-agricultural land, p. 22. 

relation of landlord and tenant must exist before provisions of, can be 
applied, p. 162. 

modifications introduced into Chap. X by the Amending Act of 1898, 
p. 288. 

jurisdiction in proceedings under, s. 144, p. 424. 
restrictions on exclusion of Act by agreement, s. 178, pp. 515-517. 
does not a^ect ghatwali or other service tenure, s. 181, p. 525. 
subject to local custom or usage, applies to homestead land, s. 182, 
P- 535 - 

does not affect custom, usage or customary right not inconsistent 
with, or expressly or impliedly abolished by it, s. 183, p. 541. 
does not affect powers and duties of Settlement-officers, s. 195 (a), p. 
572. 

or realization of rent in Government or Wards’ EslateS|S. 195 (^), p. 572. 
or avoidance of tenancies and incumbrances by sale for arrears ot 
Govt, revenue, s. 195 {c), p. 572. 
or partition of revenue-paying estates, s. 195 (</), p. 572. 
or patni tenures, s. 195 (e), p. 572. 

or any special or local law not expressly or impliedly repealed, s. 195 
(/), P- 572. 

to be read subject to Acts hereafter passed by Lieutenant-Governor of 
Bengal, s, 196, p. 574. 

portions of Bengal Tenancy Act made applicable to Chota Nagpur 
.^division, Appendix V, pp. 669-690. 

BENGAL TENANCY (VALIDATION) ACT : 

is an Act to validate certain transfers of permanent tenures apd hold- 
4 \ ings at fixed rate, p. 78. 
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Dkngal Tenancy (Validation) Act ‘.—{continued), 
provisions of ss. i to 3, pp. 79, 80. 
object of, pp. 80, 81. 

BEQUEATH : See Transfer. 

permanent tenure may be bequeathed, s. ii, p. 65. 
whether occupancy rights can be bequeathed, p. iii, s. 178 (3) (^/), 
p. 516. 

non-occupancy rights may in accordance with local usage be be- 
queathed, p. 149. 

right to bequeath ghatwali or service tenure not affected by provisions 
of Act, s. i8r, p. 525. 

BHAOLI SYSTEM ; See Produce-rent. 

BHUTAN DUARS ACT ; 

repealed by Act VII, B. C., of 1895, PP- 7> 

repeal of, makes Civil Procedure Code applicable' to Western Duars, p. 9, 
BOARD OF REVENUE : 

instructions of, regarding receipt and payment of landlord’s fees, p. 72, 
instructions of, regarding local enquiries as to prevailing rate, pp. 131- 
132. 

price-lists prepared by Collectoi to be submitted to aud to be approv- 
ed or revised by, — error in price-lists may be corrected with sane- 
tionof, s. 39(3)(4), p. 141. 

power to revise price-lists of staple food-crops, s. 39 (4), p. 141. 
instructions of, for guidance of officers dealing with applications for 
commutation of produce rents, p. 146. 
instructions as to siandard of measurement, p. 280. 
instructions regarding custody, inspection and grant of copies of set- 
tlement records, p. 372. 

instructions regarding levy of Court, process and copying fees, in 
Survey, and Settlement cases, pp. 372-376. 
to prescribe fee to be paid by purchaser of estate or tenure at sale for 
arrears for service of notice of annulment of incumbrance, s. 167 
(2), p. 491- 

survey and settlement rules of, when legal, p. 566. 

fees for service of notice on incumbrancer, p. 493 and Appdx. I, Chap. 

VII, Rules loi— 104, pp. 618-619. 
forms of records of rights prescribed by, Appdx. II, pp. 643-652. 
BOUNDARIES : 

of land to be specified in plaint in suit for recovery of rent, s. 148 {b\ 
PP- 431-435- 
BREACH : 

bf conditions of contract, liability to ejectment for, ss. lo, 18 (^), 25 
W, 44 W pp- 60, 76, los, 151. 
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Breach : — [continued). • 

suit for ejectment of tenure-holder or raiyat for breach of condition 
to be instituted within one year of breach, art. i of Schd. Ill, 
pp. 65, no, 580, 582. 

of contract, compensation, for, s. 155, p. 455. ‘ 

BUILDING : 

occupancy rights could not be acquired under former law in land 
covered with, p. 87. 

acquisition of land of holding for building and other purposes, s. 84, 
p. 256. 

BURDEN OF PROOF : See Onus of Proof. 

BURNING OR BURYING GROUND. 

a protected interest in case of sale of tenure or holding for arrears, 
s, 160 W, p. 483. 

CALCU TTA : 

Tenancy Act not in force in, s. i (3), p. 2. 
definition of, added by Act I, B, C., 1907, p 3. 
rent* law of, p. 3. 

inclusion of any area in, not to affect occupancy rights already accru- 
ed therein, s. 19 (2) p. 84. 

CANAL : 

a protected interest in ca^e of sale of tenure or holding for arrears, 
s. 160 (c), p. 483. 

CASTE : 

of raiyat, when may be taken into consideration when determining 
rate of rent, s. 31 (c), p, 129. 

CERTIFICATE : 

under Act VI I of 18S9 not required to collect arrears of rent due to 
deceased person, pp. 73, 402. 

of Collector of necessity of acquiring land of holding for building and 
other purposes, pot conclusive, p. 256. 

CERTIFICATE PROCEDURE : See Public Demands Recon)ery Act 
under Act VII B. C. of 1868, and Act I, B. C., of 1895 for recovery 
of rent in Government or Wards’ Estates not affected by Tenancy 
Art, s. 195 (#), p. 572. 

CESS : See Abwab.^ Dak^Cess. 

Cess Act (IX, B. C. of 1880) sums due under, are not rent, though 
recoverable as such, pp. 29, 30, 31. 
cesses only personal debts, p. 30. 

when they cannot be recovered under Public Demands Recovery Act, 

p. .30- 
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Cess i^(confiftued), 

road-cess included under the term “ rent*’’ in s. 65, p. 2^. 
damages under s. 68 may be awarded for non-payment p. 224. 
imposition of illegal cesses prohibited, s, 74, p, 24 J, 
disabilities under Cess Act in suits for recovery of arrears of rent, 
p. 401 . 

cess returns, rulings regarding, p. 401. 

provisions of s. 174 applicable to sales in execution of decrees for 
road cess, p. 508. 

CHAR OR DIARA LAND : 

raiyat of, not to acquire right of occupancy in land until he has held 
it for 12 years, and meanwhile to pay such rent as may be agreed 
on, s. 180 (i), p. 521. 

Collector on application of landlord or tenant may declare that land 
has ceased to be, s. 180 (3), p. 522. 
definition of, p. 525. 

CHAUKIDARI CHAKARAN LAND : See Tenures. 

CHAUKIDARI TAX : 

not rent and not recoverable as such, p. 32. 
when may be recovered as such, ruling as to, p. 32. 
not an abwab, p. 246. 

CHITTAGONG : 

Noabad taluks in, are not estates, p. 16. 

CHITTAGONG HILL TRACTS : 

no rent law in, p. 9. 

CHITTAS: ^ 

rulings regarding, pp. 414, 415, 

CHOTA NAGPUR : 

rent law current in, pp. 6, 7, 

portions of Tenancy Act applicable to, App. V, pp. 669—674. 
rules for settlement in force in App. V, pp. 674 — 684. 
rules for commutation of predial conditions of tenancy, App. V, pp. 
684—690. 

CIVIL COURT : 

procedure to be followed by, when permanent tenure or holding at 
fixed rates is sold in execution of decree other than decree for 
arrears of rent, s. 13, p. 69. 

to give receipt for deposit of rent, which will operate as a valid 
' acquittance, s, 62, p. 206. 

has power to authorize acquisition by landlord of land of holding for 
building and ‘other purposes, s. 84, p, 256* 
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Civil Court '.'^(continued), 

limitation ^jurisdiction of» in matters relating to rent^ where a settle- 
ment 6l l^nd revenue is being or is about to be ma^e, s. 104 H, 
pp, 336—329. 

bar to jurisdiction of, when a settlement of land revenue is not being 
or is not about to be made, s. 109, p. 345. 

stay of proceedings in, during preparation of record of lights, s, in, 

354. 

limitation of jurisdiction of, in .matters other than rent relating to 
record of rights, s. m A, p. 356. 

special register of suits to be kept by, in forms prescribed by Local 
Government, s. 146, p. 427. 

stay of rents in, in which certain issues arise, s. 1 1 iB, p. 357—362. 

regard to be had by, to entries in record of rights, s. 147 B, p. 430. 

CIVIL PROCEDURE CODE: 

made applicable to Western Duars by repeal of Bhutan Duars Act, p. 9. 

provisions of s. 373,^or withdrawal of suit not affected by provision 
prohibiting landlords from bringing rent-suit until lapse of three 
months, s. 37 (2;, p. 138. 

provisions of Chap. XLI I of, to apply to second appeals from deci- 
sions of Special Judge under Chap, X,^s. 109A (3), p. 346. 

High Court has power to modify Civil Procedure Code in its applica- 
tion to landlord and tenant suits, s. 143 (i), p. 400. 

no such rules yet made, p. 400. 

subject to High Court Rules, Civil I’rocedure Code to apply to such 
suits, s. 143 (2), p. 400. 

what sections of, do not apply to suits for recovery of rent, s. 148 (a), 
PP* 434) 435- 

ss. 278 to 283 of, do not apply to a tenuie or holding attached in exe- 
cution of arrears due thereon, s. 170 (i), p. 49S. 

sect. 310A C.P.C., does not apply to tenure or holding attached in 
execution of decree for rent, s. 170, pp. 498, 499 — 501. 

COLLECTION PAPERS ; 

rulings regarding, pp. 414- 4 16.^ 

COLLECTOR : 

meaning of in this Aci, s. 3 (j 6}, p. 38. 

Sub-divisional officers vested with powers of a, under ss. 12, 13, 15, 
69 to 71 of this Act, pp. 38, 68, 227. 

Deputy Collector of Howrah invested with powers of, under ss. 69 — 
71, PP- 38, 227. 

Senior Deputy Collector of Gaya invested with powers of, under ss. 
69-71, pp. 38f 228. 

45 
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Collector : — ( continued). 

to serve notice on and pay fee to landlord on transfer o^ or succession 
to, permanent tenure, ss. 12 — 15, pp. 66—72. 
preparation of price-lists of staple food-crops by, s. 39, pp. 1 40-142. 
commutation of produce rent, s. 40, pp. 142 — 145. 
procedure of, in case applications for appraisement and division of 
piodiue, ss. 69 — 71, pp. 225 — 232. 

Collector when appraising produce, a Court ; officer appointed by him 
to make division not a public servant, except in Bengal, p. 228. 
not empowered to decide disputes as to nature of tenancy, p. 228. 
to decide as to right to make improvement, s. 78, p. 251. 
may give certificate that land of holding is wanted by landlord for 
building or other purposes, s. 84, p. 256. 
certificate of, under s. 84 not conclusive, p. 256. 

to cause publication of notice by landlord of intended entry on 
abandoned holding, s. 87 (2), p. 264. 
with permission of, landlord may measure land oftener than once in 
ten years, s. 90 (2), p. 277. 

may apply for appointment of a common manager, s. 93, p. 280. 
to serve notice of annulment of incumbrance on incumbrancer, s. 167 
( 3 ). P- 49'- 

sub-divisional officer not specially empowered has not the powers 
of, under sec. 167 (3), p. 491. 

on application of landlord or tenant may declare that land has ceased 
to be c har or diara land, s. 180 (3!, p. 522. 
appeal from order of, under this Act to Commissioner to be brought 
within 30 days, Schd. 1 }I, Art. 5, p. 581. 

COMMENCEMENT : 

of Tenancy Act, from ist November, 1885, p. 2. 
of amendments of Act, p. 3. 

of provisions of Tenancy Act regarding deposit of rent and distraint, 
from 1st February, 1886, pp. 2, 203, 384. 
of Act I, B.C., of J907, see note, pp. v, 3 

COMMISSIONER : 

Ciovcrnment notification regarding rank of, to be appointed to make 
local enquiry under ss. 3; yb) and 158 (2), pp. 129, 465. 

Board of Revenue’s instructions for guidance of, when making local 
enquiries, pp. 131,465. 

appeal to, from order of Collector under this Act to be brought within 
30 days of date of order appealed against, art. 4, Schd. Ill, 
p. s8i. 
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COMMUTATION ; 

of produce*rent, rules for, s. 40, pp. 142, 143. 

Board of Revenue’s instructions to officers disposing of applications 
for, p. 146. 

appeal lies from order for, by Collector to Commissioner, but no suit 
will lie in Civil Court to set it aside, p. 146. 
new section introduced by Act I B.C. of 1907, p. 144. 
changes made by Act I, B.C., of 1907, p. 147. 

period for which commuted rents are to remain unaltered, s. 40A, 

p. 147. 

of rent, landlord or raiyat’s right to apply for, not taken away by 
anything in any contract made after passing of Tenancy Act, s. 
178 (3) (iOi P- 516- 
compensation : 

for raiyai’s improvements in case of ejectment, ss. 82, 83, pp. 
253-255. 

person whose property has been wrongfully distrained may sue for, 
s. 140, p. 394. 

relief against forfeiture by payment of, s. 155, p, 455. 
rulings regarding notice to pay, p. 457. 
co-sharer 1 indlords may sue for, p. 458. 

tenant cannot by contract made before or after passing of this Act 
divest himself of, or limit, right to claim, for improvements made 
by him, s. 17^^ (i) W, p. 515. 

COMPROMISE : 

power of Revenue officer to give effect to agreement or compromise, 
s. 109 B, p. 349. 

power of Revenue officer to settlement rents or agreement, s. 109 
C, p. 351. 

of suits between landlord and tenant s. 147 A., p. 429. 

CONTRACT 1 

of enhancement of rent, registration of, p. 45. 
creation of permanent tenures by, p. 60. 
enhancement of rent by, s. 29, pp. 118— r2o. 

for interest on arrears made after passing of Act, p, 18S, s. 178 (3) (//), 
pp. 516, 519. 

what rights not affected by contract between landlord and tenant 
made before or after passing of Act, s. 178 (i), p. 515. 
nothing in contract made between 15th July, 1880, and passing of this 
Act to bar acquisition of occupancy-right, 178 (2), p. 515. 
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Contract \~-(c0ntinucd), 

what rights not affected by contract between landlord and tenant 
made after passing of this Act, s. 178 (3), p. 515. 
leases for reclamation of waste land, contracts barring acquisition of 
occupancy-right in land, reclaimed by landlord, and contracts for 
temporary cultivation of orchard land not affected by provisions 
of s. 178, s. 178, provisos i, ii, and iii, pp. 516, 517. 
notwithstanding contract between parties a Revenue-officer, when 
making settlement of land not permanently settled, may fix fair 
and equitable rent, s. 192, p. 568. 

COPY : 

landlord bound to keep copy of statement of account given to tenant 
at close of year, s. 57 (3), p. 194. 
penalty for failing to keep, ^8 (3), p. 195. 

Board of Revenue’s circular regarding grant of, and fees on, in settle- 
ment cases, p. 376. 

landlords entitled to produce, of account books, collection papers 
&c. in rent suits, s. 148 {ff\ p. 433. 

CO-SHARER : See Joint landlords, 

co-bharer landlord cannot sue fur enhancement of tenure, p. 57. 
each co-shaver r.iiyat acquirer status of settled raiyat, s. 2q (4), 
pp. 90, 92. 

an occupancy-right acquireJ by co-sharer proprietor or permanent 
tenure-holder ceases to exist, but a person having a right of 
occupancy does not lose it by becoming co-sharer, proprietor or 
tenure-holder, s. 22, p. 95. 
different law applicable to Bengal, p. 96. 
cannot eject, p. 109. 

co-sharer landlord cannot enh.ince lent of occupancy raiyat, p. 128. 
suits for alteration of rent on account of alteration of area cannot 
proceed at instance of, p, 184. 

tenant Aay deposit rent payable to co-sharers, when he is unable to 
obtain their joint receipt, s. 61 p, 203. 

service of notice of deposit of rent on one, will not reduce period of 
limitation in suits for arrears to six months, p. 205, ^ 

service of teodee of deposit of rent due to co-sharers, s. 63 (2), p. 208. 
rights of, in executing decrees for arrears of rent, p. 217. 
cannot apply for appraisement or division, p. 228. 
all co-sharers must be made parties to suits for apportionment of rent, 

p. 238- 

^ cannot pleasure lands of estate or tenure, p, 277. 
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Co-SHARBR ; — {continued). 

cannot apply for settlement of rents under s. 105, in cases in which 
a settlement of land revenue is not beings or is not about to be 
made, p. 333. 

cannot distrain, p. 386. 

suits for arrears of rent by s. 148 A, pp. 439-441. 
when tenure or holding will pa|S in execution of decree for rent 
obtained by one or more, s. 158 B, p. 472. 
may sue for compensation under s. 155 (^), p. 458. 
can eject trespassers but not tenants, p. 46 r. 
cannot apply for determination of incidents of tenancy, p. 464. 
under Act as unamended by Act I, B. C., of 1907 cannot attach tenures 
or holdings in execution of decrees for shareof rent, p. 501. 

joint landlords must act collectively or through common agent, 
s. 188, p. 555. 

co-sharer landlords, powers of, under former law, pp. 555-558. 
powers of, under this Act, pp. 559-561. 
application of s, 188 to suits for arrears of rent, pp. 561-563. 
suits for damages by, p. 563. 

new procedure in suits for arrears of rent by, s. 188 A, p. 564. 

COUNTERFOIL , 

landlord to keep counterfoil of each receipt given to tenant, s. 58 (2), 
p. 194. 

penalty for failing to keep, s. 58 (3), p. 194, 195. 

COURT-FEES : 

in suits for enhancement of occupancy raiyats’ rent or for abatement 
of rent, pp. 129, 185. 
on applications to deposit rent, p. 205. 

on applications to deposit rent, when remitted by Government of 
India, p. 205. 

on applications for payment and refund of deposit of rent, p. 210. 
applications for service of notice of surrender exempt from, p. 263, 
in aints to recover occupancy of land from which tenant has been 
illegally ejected, p. 276. 
on second appeals, p. 349. 

Board of Revenue’s circular regarding, in settlement cases, pp. 
372 - 374 - 

on applications for distraint, p. 387. 

on written statements in suits for recovery of rent, p. 437. * 
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COURI-FEES -.—[continued). 

for service of notices of annulment of incumbrances under s. 167, 
P- 493- 

COURT OF WARDS : 

nothing in Tenancy Act affects procedure for realization of rent in 
estates under management of, s. 195 (^), p. 572. 

CROP : see Produce -rent. 

when raiyat holds land at specially low rate in consideration of his 
cultivating a particular crop, may agree in consideration of 
release from obligation to cultivate the crop to pay fair and 
equitable rent, s. 29, proviso iii, pp. 120, 123. 
rules for preparation of price lists ol staple food crops, s. 39, pp. 
140, 141. 

rights and liabilities as to possession of, in case of produce-rent, s. 
71, p. 230, 

penalty for interference with, s, 186 (i) pp. 397, 553- 
what crops may be distrained, p. 386. 
right to reap distrained crop, s. 126, p. 389. 
distmined produce may be sold standing, s. 129, p. 391. 
right of ejected raiyat in respect of, and of land prepared for sowing, 
s. T 56, pp. 458-460. 

Local (jovernnient may empower Revenue-officers to cut and thresh 
crop, and weigh pioduce with view to estimating capabilities of 
soil, s. 189 (i) (6-), p. 565. 

CROWN : 

on failure of heir, permanent tenure escheats to, p. 75. 

CULTIVATOR : 

leases of, exempted from stamp duty, p. 41. 
meaning of, p. 41- 

CUSTOM : See Uibandi, Usaj^e. 

to be regarded in determining whether a tenant is a tenure-holder or 
raiyat, s 5 (4) (r;), p 50 

landlord may enhance rent of tenure in accordance with, s. 6 {a) p. 54. 
tenures permanent by, pp. 61-64. 
occupancy-rights, acquisition of by, s. 19, pp. 84-87. 
occupancy raiyat not entitled to cut dowm trees in contravention of 
local custom, s. 23, p. loi. 

occupancy-rights, subject to, devolve on death in the same way as 
other immoveable property, s. 26, p. no. 
pccupancy^rights transferable by, and not otherwise, pp. 111-113. 
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Custom : — {continued)* 

occupancy-rights not transferable by, do not pass at execution sales, 
p. 1 13. 

onus of proof of custom of transferability of occupancy-rights, p. 115. 
occupancy-rights transferable by, how to be transferred, p. rr6. 
non-occupancy-rights may be transferable by, p. 149. 
right of occupancy may be acquired by under-raiyat by, p. 160. 
to be regarded by Revenue-officer in determining whether land is 
private land, s. 120 (2), p. 381. 

incidents of tenancy of homestead land held by raiyat otherwise than 
as part of holding as raiyat to be regulated by, and subject to, 
by provisions of this Act, s. 182, p. 535. 
local custom or usage as to homestead land, p. 537. 
nothing in this Act to affect custom, usage or customary right not 
expressly or impliedly modified or abolished by its provisions, 
s. 183, p. 541. 
effect of custom, p. 542. 
elements of, pp. 542-544. 
proof of custom, p. 544. 

CUSTOMARY RATE : 

rent of tenure-holder, when liable to enhancement, may be enhanced 
to limit of, s. 7 (i), p. 57. 

when no customary rate, may be enhanced up to limit Court may 
think fair and equitable, s. 7 (2), p. 57. 

DAK CESS : 

not rent and not recoverable as such, p. 31. 
not an abwab^ p. 245 
DAMAGES ; 

up to 25 p. c. may be awarded for rent withheld without reasonable 
cause, or to defendant improperly sued for rent, s. 68, p. 224. 
may be awarded for non-payment of cesses, p. 224. 
in lieu of interest only up to date of suit, p. 225. 
may be awarded for denial of landlord’s title, s. 186A, p. 554. 

DANABANDl SYSTEM: 

of appraising and dividing produce, description of, pp. 226, 227. 

DARJILING : 
rent law of, p. 6. 

DARPATNI-TALUKS ; 

provisions of s. 13 of this Act apply to, p. 71. 
transfer of, p. 71. 

not exempted from provisions of Act under s. 195 (c), p. J73. 
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DFXREE : 

execution of, for arrears of rent, pp. 215, 216. 

for ejectment for arrears of rent to specify > amount of arrear and 
interest, if any due thereon, s. 66 (a), p. 218. 
no ejectment except in execution of, s. 89 p. 272. 
for rent given ex parte and unexecuted, pp, 417, 420. 
assignment of decrees for arrears of rent, pp. 437-439. 
for enhancement, date from which takes effect, s, 154, p. 455, 
for ejectment, what to declare, s. 155 (2 \ p. 456. 
period for payment of compensation fixed by, may be extended by 
Court, s 155 (3), p. 456. 
sale for an ears under, Chap XI pp. 472-514. 
meaning of, in sec. 174, p. 507. 

DEFINITION : 

of terms used in Tenancy Act, s. 3, pp. 14-48. 

DEPOSIT : 

of rent, operations of ss. 6t to 64 relating to, postponed to ist 
February, 1886, pp. 2, 203. 
of rent, when tenant may make, s. 6t (1), p 203. 
application for, what particulars must be specified in s. 61 (2), p. 204. 
rent, fees leviable on application to, p. 205. 
receipt granted by Couit for, to be valid accpjittance, s. 62, p. 206. 
of rent, when valid, p. 206. 

duty of Court when application to deposit rent is made to it, p. 207, 
of rent, operates as an acijuittance, p. 207. 

notification and notice of, bow to be published and served, s. 63, p. 208. 

rule for service of notice of, p. 2s^8. 

payment and refund of, how to be made, s. 64, p. 209. 

effect of withdrawal of, by landlord, p. 210. 

Court-fees on applications for payment and refund of, p. 210. 
judgment-debtor may make deposit of purchase-money and 5 p. c. 
within 30 days of sale of tenure or holding and have sale set aside, 

s. 174, PP- 506, 507. 

suit for recovery of rent prior to, under s. 61 to be brought within six 
months, Sched. Ill, Art. 2 (<r), p. 580. 

DEPUTY COLLECTOR : 

every, authorized to discharge functions of Revenue and Settlement 
Officer, p. 3^* 

of Howrah and Gaya authorized to discharge functions of Collector 
under ss. 69—71, pp. 38, 238. 

PlARA : Sw Char land. 
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DILUVION : 

alteiation of rent in consequence of, p. 172. 

DISCHARGE ! 

in full, tenant entitled to get from landlord, or statement of account 
at close of year, s. 57, p. 193. 

penalty for failing to giv'e or keep copy of, s. 58 (2) (3), p. 194. 
DISPUTE : 

decision of disputes by Revenue Odicer in settlement proceedings 
where a settlement of land re\enue is not being or is not about 
to be made, s. 106, p. 337. 
distinction between objections and disputes, p. 339. 
to what matters disputes may relate, p 330- 
appeals from dccis'on of, by Revenue Officer, s. 109A, p. 346. 
DISTRAINT : 

operation of provisions of Act relating to, postponed to itvt February, 
* r886, by Act XX of 1885, pp. 2, 384 note. 

cases in which an application for, may be made, s. 121, p 384. 

history of law of, pp. 385, 386. 

what crops may be distrained, p. 386. 

who may distrain, p. 386. 

application for, what to specify, and how to be signcil and vcriHcd, s. 
122, pp. 386, 387. 

Court-fee stamp on application for, p 3S7, 

piocediire on receipt (»f application foi, s. 123, pp. 387, 388. 

execution of order for, s. 124, p. 388. 

service of demand and acrouni, s. 125, p. 389. 

right to reap distrained produce, s. 126, pp. 389, 390. 

sale-proclamation to be issued unless demand satisiied, s. 127, p. 390. 

place of sale, s. 128, p. 390. 

when produce may be sold standing, s. 129, p, 391. 
manner of sale, s. 130, p. 391. 
postponement of sale, s. 131, p. 391. 
payment of purchase-money, s. 132, p. 391- 
certificate to be given to purchaser, s. 133, p. 392. 
proceeds of sale how to be applied, s. 134, p. 392. 
certain persons may not purchase, s. 135, and per-^OMS contr.ivening 
terms of this section punishable undei s. 185, Ren^l Code, p. 392. 
procedure where demand is paid before the sale, s 136, p. 393. 
amount paid by under-tenant for his lessor may be deducted from 
rent, s. 137, p. 393- 

in case of conflict between rights of superior and inferior landlords, 
right of superior, to prevail, s. 138, p. 394. 
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Distraint (continued). 

distraint of property which is under attachment, s. 139, p. 394. 
no appeal from an order under Chap. XII, but suit for compensation 
for wrongful distraint will lie, s. 140, p. 394. 
rulings regarding suits for compensation for wrongful distraint, pp. 

395. 396. 

limitation in such suits, p. 396. 

jurisdiction of Small Cause Court, when excluded in such suits, pp. 

396, 397. 

landlord’s liability for acts of distraint committed by agent, p. 397. 
power of Local Government to authorize distraint by landlord in 
certain cases, s. 141, p. 398. 

power of High Court to make rules under Chap. XII, s. 142, p. 399. 
penalty for distraining or attempting to distrain otherwise than in 
accordance with this Act, s. 186, (i) (a) p. 553. 

High Court Rules made under s. 142, Chap. XII, Appdx. Ill, pp. 
649-652. 

DISTRICT JUDGE : 

power of, to call on co-owners to show cause why they should not 
appoint common manager, s. 93, p. 280. 
power of, to order co-owners to appoint common manager, if cause is 
not sho\vn, s. 94, p. 282. 

power of, to appoint common manager if order not obeyed, s, 95, p. 283. 
powers of supervision of, over managei appointed under s. 95, s. 98, 
p. 285. 

power of, to restore management to co-owners, s. 99, p. 287. 
no appeal from order of, in suit for recovery of rent, when amount 
claimed does not exceed Rs. 100, and no question relating to title 
to land, or to .some interest in land, or of right to enhance or 
vary rent, or of amount of rent annually payable has been 
decided, s. 153, pp. 445, 453. 

may call for record in which a judicial officer has passed non-appeal- 
able Older and in certain cases may pass such orders as he thinks 
fit, s. 1 53, proviso, p. 446. 

power of, set aside orders nndei pioviso to s. 153, p. 446. 
appeal to, to be brought within 30 days from date of decree or order 
appealed against, art. 4, Sched. Ill, p. 581. 

DIVISION : See Produce-rent. 

effect of division of holdings on presumption as to fixity of rent of 
occupancy raiyat, p. 1 70. 

of tenure or holding or distribution of rent not binding without con- 
sent of landlord in writing, s. 88, pp. 268-272. 
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Division \’-{contmued). 

former law and rulings as to, pp. 269, 270. 
rulings under present Act, pp. 270-272. 

DRAINAGE : 

of land used for agricultural purposes, or of culturable waste land to 
be deemed an improvement until the contrary is shown, s. 76 (2) 
(r) p. 249. 

DWELLING-HOUSE : 

erection of, for raiyat and family, together with necessary out-ofFices 
to be deemed an improvement until the contrary is shown, s. 76, 
(A p. 250. 

non-occiipancy-iaiyat entitled to erect a suitable dwelling-house for 
h:mself and family with necessary out-offices, s. 79 (i), p. 251. 
lease of land on which dwelling-houses have been erected to be deem- 
ed a protected inter(‘st in case of sale of tenure or hfilding for 
arrears, s. 160 p. 483. 

EASTERN BENtiAL : 
rent law of, p. 7. 

EJECTMENT • 

grounds on which permanent tenure-holder is liable to, s. 10, p. 60, 
of permanent and temporary tenure-holders, p. 64. 
period of limitation in suits for, of permanent tenure-holders, p. 65. 
grounds on which raiyat holding at fixed rate is liable to, s. 18 p. 76. 
occupancy-iMiyat protet ted from, except on specified grounds, s. 25, 
pp. 104-1 10, 

can be decreed against occupancy-raiyat for using land in manner 
unfitting It for purposes of tenancy, p. io6. 
denial of landlord’s title no ground of, p. 106. 
non-payment of rent no ground of, of occupancy raiyat, p. 107. 
when may be decreed for invalid transfer of whole or part of holding, 
pp, 108, 109. 

limitation in suits for, of occupancy-raiyat, p. 109. 
grounds of, of non-occupancy-raiyat, s. 44, p. 151. 
conditions of, of non-occupancy-raiyat on ground of expiration of 
lease, s. 45 . P- 153 - 

conditions of, of non-occupancy-raiyat on ground of refusal to pay 
enhanced rent, s. 46, pp. 154, 155. 
restriction on, of under-raiyat, s. 49, p. 157. 

permanent tenure-holder, raiyat at fixed rates, and occupancy-raiyat, 
not liable to, for arrears of rent, s. 65, p. 21 1. 
former law as to, for arrears of rent, p. 211. 
present law of, for arrears, p. 21 1. 
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EJECTMI5NT '.—{continued), 

ejectment for arrears of rent in other cases, s. 66, p. 218. 

decree for, what to specify and when not to be executed, s. 66 (i) 

(2) (3). pp- 218, 219. 

decree for, may be given for arrears of produce rent, p. 219. 
receipt of rent after decree for, operates as waiver of right of, p. 220. 
compensation for improvements to raiyat ejected from holding, ss. 
82, 83, pp. 253, 255. 

no tenant (other than service tenure-holder) to be ejected except, in 
execution of decree, s. 89, p. 272. 
rulings under former law, p. 273. 
rulings under present law, p. 273. 
benarnidar cannot sue for, p. 273. 

sale or transfer of whole or part of holding no ground of, p. 273. 
remedies for illegal ejectment, p. 276. 
effect of partial ejectment, p. 276. 

Court fees leviable in suits for, p. 276. 

relief against forfeiture in suits for, 155, p. 455. 

limitation in suits for, under this Act, p. 458. 

rights of ejected raiyats in respect of crops and land prepared for 
sowing, s. 156, pp. 458-460. 

power for Court to fix fair rent as alternative to, s. 157, p. 460. 
of trespassers, by co-sharers, p. 461. 

nothing in any contract made before or after passing of Tenancy Act 
to entitle landlord to eject a tenant otherwise than in accordance 
with its provisions s. 178 (i) (i), p. 515. 
holders of service tenures exceptec} from provisions of s. 89, p. 273. 
of tenant from homestead land, pp. 538-541. 

ENACTMENTS : 

repealed by Tenancy Act, s. 2, p. 10, and Schd. I, pp. 575, 576. 
effect of repeal of, p, 1 j . 

savings for special enactments which are not affected by Act, s. 195, 
p. 572. 

ENCROACHMENT : 

increase in area due to, p. 175. 
effect of, by tenant, p. 175. 

ENHANCEMENT : 

of rent, registration of contracts for, p, 45. 

when rent of tenure held since time of Permanent Settlement is 
liable to, s. 6, p. 54. 

what reductions of rent entitle landlord of permanent tenure to 
obtain, p. 55. , 
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Enhancement \--{conHftuid), 
no notices of, required, p. 55. 
fractional co-sharer cannot sue for, of tenure, p. 57. 
limits of, of rent of tenures, s, 7, pp. 57-59. 
of rent of tenure, power of Court to order gradual, s. 8, p. 59. 
of rent of tenure, once enhanced may not be altered for fifteen years, 
s. 9, p. 59. 

rules for, of occiipancy-raiyat’s rent, ss, 27 — 37, pp, 118 -“I38. 
restriction on, of rent of occupancy raiyat, s. 28, p. n8, 
produce-rents, cannot be enhanced under this Act, p. 118. 
rules for, of occupancy raiyai’s rent by contract, s. 29, p. 118. 
a contract for, of occupancy-raiyat’s rent contravening these rules 
wholly void, p. I20. 

effect of payment of rent for 3 years, p. 122. 

grounds of, of occupancy-raiyat’s rent by suit, s. 30, pp. 123, 124. 

by whom suit for, may be brought, p. 128. 

time from which decree for, takes effect, p. 128, 

Court fees payable on suit for, p. 129. 

rules as to, of occupancy-raiyats lent on ground of prevailing rate, 
s. 31, pp. 129, 130. 

Government notification regarding rank of Commissioner appointed 
to hold local enquiry as to prevailing rate, p. 130. 
what may be taken in certain districts to be the prevailing rate, 
s. 31A, pp. 132-134. 

limit to, of prevailing rate, s. 31 15 , p. 134. 

rules as to, of occupancy-raiyat's rent on ground of rise in prices, 
s. 32, pp. 134, 135. 

rules as to, of occupancy-raiyat’s rent on ground of landlord’s improve- 
ment, s. 33, p, 135. 

rules as to, of orcupancy-raiyat*s rent on ground of increase in pro- 
ductive powers of land due to fluvial action, s. 34, p. 136. 
by suit to be fair and equitable, s. 35 p. 137. 
power of Court to order gradual, s, 36, p. 137. 
limitation of right to bring successive suits for, s. 37, pp. 137, r38. 
waiver of, decreed, p. 138. 

of rent of non-octupancy-raivat, conditions of, s. 43, p, 150. 
conditions of ejectment of non-occupancy raiyat on ground of refusal 
to agree to, s. 46, p. 154. 

suit for, cannot proceed at instance of fractional co-sharers, p. 184. 

Court fees payable, on suits for, p. 185. 

date from which decree for, takes effect, s, 154, p. 455. 

of rent of homestead land, p. 538. . 
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Enhancement .^[continued). 

of rent in temporarily 'settled estate may take place upon the expira- 
tion of temporary settlement, s. 19 1, p. 567. 

ENTRY UPON LAND : 

when landlord may enter on abandoned holding, s. 87, pp. 264 — 267. 
purchaser of distrained crops may enter on land for purpose of tend- 
ing, reaping or gathering them, s. 129 (2), p. 391. 

Local Government may confer upon Revenue-ofiicers power to enter 
upon land, and survey, demarcate, and make map, s. 189, ([) (^) 

p. 565- 

ESCHEAT ; 

of permanent tenure to Crown, on failure of heirs, p. 75. 

ESTATE : 

defined, s. 3(1), p. 15. 

other definitions of, pp. 15, 16. 

tenures in llengal which are estates, p. j6. 

Noabad taluks in Chittagong are not estates, p. ib. 
not permanently settled, landlords entitled to enhance rent in, on 
expiration of temporary settlement, s. 19 r, p. 567. 
not permanently settled, landloul entitled to alter rent in, in case of 
new assessment of revenue, s. 192, p. 568. 

EVICTION : See Ejectment. 

EVIDENCE : 

application to record, as to improvement, s. 81, p, 253. 
in suits for recovery of rent what rules for recording evidence to 
apply, s. 14S (/), pp. 433, 437. 

EXACTION : 

meaning of, and penalty for, by landlord of any sum in excess of rent 
payable, s. 7^1 P- - 247 . 

EXECUTION : 

transfer of permanent tenure by -ale in, of decree other than decree 
for rent, s. 1 3, p. 69. 

of do, in, of decree for an cars of rent, s. 14, p. 71. 
rights of fractional co-shareis in executing decrees for arrears of rent, 
p. 2 t 7 . 

ol -decree for ejectment to he stayed on payment of decretal amount 
and costs within 15 days 01 within time fi.xed by Court', s. 66 (2) 
(3), pp. 318, 219. 

no ejectment except in, of decree, s. S9, p, 272, 
of order for distraint^ s. 124, p. 388. 
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Execution {continued). 

Court may, on oral application of decree -holder, order execution of 
decree, except of decree for ejectment for arrears, s. 148 (g), p. 

434. 

of decree in suit for ejectment on ground of misuse of land or breach 
of condition in lease not to issue, if within time fixed by Court the 
judgment-debtor pays the compensation mentioned in the decree 
or remedies the misuse or breach, s. 155, p. 455. 
passing of tenure or holding in e\ecution of decree for rent, s, 158 B, 
p. 472. 

application for, of decree under Tenancy Act, or any Act repealed by 
Tenancy Act for sum less than Rs. 500, to be made within three 
years from date of final decree or order, except when judgment- 
debtor has by fraud or force prevented execution, Schd. Ill, pt. 
3, art. 6, p. 581. 

when application for, may be regarded as application in continuation 
of former proceedings, p. 588. 

EX-PARTE DECREE : 

and unexecuted, for rent, effect of, pp. 417-420. 
deposit on application to set aside, s. 153 A, p. 454. 

EXPENSES : 

of preparation of record of lights under Chapter. X, Local Ciovernment 
may direct how and in what proportions to be defrayed by 
landlord and tenants, and occupants of land, except when settle- 
ment of land revenue is being or is about to be made, s. 114, 
PP- 369 - 

farmer : 

of Government estates when tenure-holder, p. 52. 
person holding land as, cannot acquire occupancy right in land com- 
prised in farm, but does not lose such right by becoming, s. 23 (3), 

i n. 97. 

FASLI YEAR ; 

where prevalent, p. 36. 

FEES : See Court fees, Landlords- fee, 

FINE: 

landlord liable to, for wiihholding receipts and settlement of accounts 
and failing to keep counterparts, s. 58, pp. 194, 195, 196. 

FISHERY : 

venue of suit for rent of, p. 425. 

provisions of Tenancy Act for recovery of arrears of rent apply to 
' suits for recovery of money due in respect of, s. 193, p. 570, 
rulings relating to rights of, pp. 570, 571. 
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FIXITY OF RENT ^ See Rent : 

imddents holding at fixed rate, s. i8, pp. '76-78, 

no, ill case of produce rent, p, 77. * ^ 

rules and presumptions as to, s. 50, pp. 165-171. 

faiyat holding at fixed rates cannot be ejected for arrears, s. 6^, p. 21 1. 

presumption as to, not to apply where record of rights has' been 

prepared, s. 115, p 369. 

FLUVIAL ACTION ; 

occupancy raiyal’s rent miy be enhanced on ground of increase of 
pioduclive powers of land due to, s. 50 Ui\ p. 124. 
explanation of meaning of expression, p. 124. 
rules as t<) enhancement on tins ground, s. 34, p 136. 

FOREST Kir.HT : 

provisions of Tenancy Art for recovery of arrears of rent apply to 
suitS^for recovery of money due on account of, s 193, p. 570. 
rulings relating to, pp. 570, 571. 

FORFEITURE : See Ejectment 

use of land m mariner unfitting it for purposes of tenancy is ground 
of, of occupancy right, s. 25 (//), p. 104. 
denial of landlord’s title, is no ground of, of occupancy raiyat’s rights, 

^ pp. 106, 274« ' 

sale or transfei of whole or pail of holding no ground of, pp. 108, 273. 
relief against, s. 155, pp. 455, 456 
waiver of, by receipt of rent, p. 457. 

FORM : 

of special register of rent, s. 146, p. 427. 
of receipt, Schd II, pp. 577, 578^ 
of account, Schd. II, p. 579. 
of notices under Act, .Appdx. I, pp. 620—0^^, 
of application under s. 80, p. 620 

prescribed by Hoard of Revenue, to be used in preparation of settle- 
ment lecord, Appdx. II, pp 639- 648. 
of distiainl register piescnbedby High Court, Appdx, III, p. 650. 
of Tenancy Act fee book prescribed liy Registiatiou department, 
Appdx. IV, p. 658. 

garden : 

pertnanent, a protected interest, on sale of tenure or holding for its 
pwn arrears, s. r6o (^7, p. 483. 

GAYA ; . ^ ' 

senior Deputy Collect<>r, of, invested with powers of Collector fiw pur* 
po&c of discharging fun,ciions referred to in ss, 69-*7i, pp, 38, 228. 
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pncc-listfi*of staple food-crops to be published in, s. 39 (4), p. I4ir 
averages of price-lists to be annually published in, s. j9 (5), p. t 4 i> 
noiidcation in, of order for survey and preparation of record-of-rights 
*to be conclusive evidence that order has been duly made, s. toi 
(3), 295. 

publication of rule in, to be conclusive evidence that it was duly 
made, s. 190 (S), P- 5 ^ 7 ^ 

general clauses act : See ylc/s 1 of 1 868 and X of 1897, 

effect of provisions of, on proceedings commenced under repealed’" 
Act, pp. 1M4. 

GHATWALI tenures : 

• incidents, of not affected by this Act, which confers no right to tran^ 
fer or bequeath such tenures, s. 181, p. 525. 
law relating to, pp. 525—531. 

GIFT ; 

execution of deeds of, by landlords or tenants, pp. 39, 40. 
procedure on transfer of permanent tenure by deed of, s. I2, pp, 

66, 67. ' 

GOALPARA ; ^ 

rent law of, p. to. 

GORABANDI HOLDING : 
rulings relating to, p. 78. 

GOVERNMENT : See Local Go’vernment. 

effect of acquisition by, of interest of proprietor, p. 1 7. 
included in definition of ‘‘landlord,” s. 3 (4), p. 25. 

GOVERNMENT ESTATES : 

included in definition of estate, s. 3 (i), p. 15, 

farmers of, when tenure-holders, p. 52. 

procedure for seitleineni uf rents in, pp. 310—317. 

noihmg in this Act aftects procedure for realisation of rent in, s. 

1.95 <J>y, p. 572. 

GOVERNOR-GENERAL: 

power of, to order survey and preparation of 'record-of-rights in any 
case, s. 101, p. 293- 

powi^, pf, to authorize Local Government to make special settlement 
in special cases, s. 112, p, 362. 

ruleflf made by High Court declaring that portions of Civil Ptbeedure 
f Code sh^ll nut apply to rent-suits to be sdbject to approval of, 
s, i43i'P^ 400*" 

46 - 
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GUMASHTA : 

to be recognized agent of landlord for purpose of rent-suit, s. 145, 
p. 426. 

cannot sue in his own name, p. 426. 

cannot grant leases without special authority, or recognise transfer of 
holding, p. 427. 

cannot consent to transfer of holding p. 427. 

GUZASTHA HOLDING : 
rulings relations to, p 78. 

HAZAKinAGH : 

rent law in force in, p. 6. 

HKIKS: 

on failure of, permanent tenuie escheats to Ciown, p. 75. 
liability of, of occupancy raiyat for aricars of rent, p. 25. 
on fai line of, of occupancy raiyat, occupancy right is extinguished, 
p. 1 10. 

HERITAI 3 ILITY' 

of permanent tenure, s. 3 (8), p 33. 
of holding of settled laiyat, s. 20 (3), pp. 90, 92. 
of occupancy right, s. 26, pp. no, m. 

HUiH COURT: 

power of, to make rules defin’ng p«)\veis and duties of manageis under 
Tenancy Act, s. 100, p. 287. 

appeal to lie to, fiom decision of Special Judge not being a decision 
settling a rent in proceedings under Chap X, when a settlement 
of land revenue is not being or is not about to be made, s. 109A 
( 3 ), P- 346. 

no second appeal lies to, from orders of revenue officers settling rents, 
P- 347. 

power of revision under Court’s cbariei in settlement cases, p. 349. 
power of, to make rules under Chap XI 1 , s. 142, p. 399. 
power of, to modify Civil Procedure Code in its application to 
landlord and tenant suits, s. 143, p. 400. 
no rules as yet made under this section, p. 400. 

may make rule for service of summons by registered letter, on defen- 
dint in suit fur recovery of rent, s. 148 {rf), p. 433. 
powers of revision of, under s. 622, C. I*. C , in cases in which no 
second appeal lies, pp. 453, 563. 

procedure to be followed by, \ov making, publication and confirmation 
of rules under this Act, s. ic^o, p. 566. 
rules framed by, under s. 100, Appdx. Ill, p. 649. 
rules framed by, under s. 142, Appd.x. Ill, pp. 649-655. 
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HOLDING : 

definition of, s. 3 (9) p. 33. 
interest of under raiyat in land is, pp. 33, 365. 
undivided share in parcel or parcels of land cannot be a, pp. 33, 34. 
registration of docuinems creating incumbrances on, p. 45. 
transferee of share of, at fixed rent entitled to be recognized as a 
tenant, p. 77. 

guzastha, rulings relating to. p. 78 
gorabandi, rulings relating to, p. 78. 

saving as to statements in instruments of transfer of teniues and, 
where landlord no party s, 18 A, p. 82. 
effect of invatid transfer of whole or part of, by occupancy laiyat, pp. 
108, 109. 

meaning of permanent deterioration of soil of, p. 14O. 
presumption as to amount of rent and conditions of, s. 51, p. I7f. 
rent is first charge on, and holding may be sold for arrears of rent, s. 
65, pp. 211, 212-215. 

liability for rent after transfer of occupancy holding, s. 73, p. 239. 
acquisition of land of, by landlord for building or other purposes, s. 84, 
p. 356. 

light of raiyat to surrender, s 86, p. 260. 
when to be legarded as abandoned, s. 87, pp. 264-267. 
cannot be divided 01 rent distubutcd without landlord’s consent in 
writing, s. 88, p, 268. 

sale or transfer of whole or part of, no ground of foifeiture, pp. 106, 
273 - 

under the utbandi or bhaoli system can be measured annually, s. 90 
(2) {//), p 277. 

HOLDING OVER ; 

rulings regarding, p. 171. 

HOMESTEAD LAND : 

incidents of tenancy of, when held by r.iiyat otherwise than as part 
of liis r.iiyati-liolding to be regulated by custom and usage, 
and subject to custom and u^^age by this Aft, s. 182, pp. 18, 
535 - 

when homestead land is part of raiyat’s holding and when not, 

p. 536. 

local custom or usage relating to p. 537. 

acquisition of occupancy rights in homestead land, p. 537. 

enhancement of rent of, p. 538. 

ejectment of tenant from, pp. 538-54 1. 
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HORTICULTURAL; 

provisions of s. 178, imposing restrictions on contract do not affect 
contracts for temporary cultivation of horticultural land with agri- 
cultural crops, s. 178, proviso 3, p. 517. 
meaning of, in this proviso, p. 517. 

HOWRAH ; 

Deputy Collector of, invested with power of a Collector for purpose 
of discharging functions referred to in secs. 69 to 71, pp. 38, 228. 

IJARADAK ; 

cannot acquire occupancy right in land comprised in his ijara, but 
does not lose such right in land by becoming, $. 22 (3), p. 95. 
different law as 10, introduced by Act 1, B. C , of 1907, p. 96. 
cannot contract to pay abwabs, p. 246. 

IMPROVEMENT ; 

by landlord, enhancement of occupancy raiyai’s rent on ground of, s. 
30 (c), p. 134. 

by landlord, amount of enhancement authorized on account of, not to 
be taken into account in ascertaining prevailing rate, s. 31 (tf), 
p. 130. 

lules as to enhancement on ground of, by landlord, s. 33, p. 135. 
definition of, used with reference to raiyai’s holding, s. 76, pp. 249, 250, 
right to make, in case of holding at fixed rates, and occupancy hold- 
ing, s. 77, p. 250. 

Collector to decide as to right to make, s 78, p. 251. 
light to make in case of non-occupancy hoKling, s. 79, p. 251. 
by landlord, registration of, s. 80, p 252. 

application by landlord or tenant to record evidence as to, s. 81, 
P- 253- 

by raiyat, compensation for, in case of ejectment, s. 82, p. 253. 
principle on which compensation is to be estimated, s. 83, p. 255. 
nothing in contract made before or after passing of this Act to take 
away or limit tenant^ right to make improvements and claim 
compensation for them, s. 178 (i) (rf), P- 515* 
by landlords, rules ffamed by Government under this .Act regarding, 
Appdx. 1, Chap. Ill, pp. 596 — 597. 

INCUMBRANCE : 

on tenure or holding, registration of, documents creating, p. 45. 
meaning of, and of registered and notified incumbrance in case of 
sale of tenure or holding for arrears of rent, pp 483, 483, and s. 
161, pp. 485, 486. 

copy of instrument creating incumbrance how to be served, p. 486. 
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Insurance '.^{continued). 

when tenure of holding al fixed rates to be sold subject to, and eflfect, 
thereof, 5. 164, p 4R9. 

sale of tenure or holding at fixed rates with power to avoid, and 
effect thereof, s. 165, p. 490. 

sale of occupancy holding with power to avoid, and effect thereof, s. 
166, p. 490. 

procedure for annulling, s. 167, p, 491. 

power for Local Goverment to direct that occupancy holdings be 
sold subject to registered and notified incumbrances, s. 16B, p. 494. 
extended period for registration of certain instruments creating 
incunibiSnces, s. 175, p. 513. 
notification of, to landlord, s. J76, p. 513. 
power to create, not extended, s. 177, p. 514. 

INSTALMENT : 

rent payable, subject to agreement or established usage, in four equal 
instalments, s. 53, p. 185. 

of rent, time and place of payment of, 5. 54, p. 186. 

INTEREST: 

is not rent as defined in the Act, p. 32. 
interest not included in term “rent’’ m s. 65, p. 215. 
on arrears of rent runs at 12 p. c. up to date of institution of suit, 
s. 67, and in Bengal at \2V% p. c. up to date of payment p. 221. 
on arrears of rent, must be decreed, p. 221. 
only due at end of each quarter, p. 221. 

contracts for interest on arrears of rent, made after passing of Act,p, 222. 
s. 67 is controlled by s. 179, p. 224. 
damages are only in lieu of, up to dale of suit, p. 235. 
nothing in any contract made after passing of Act to effect provisions 
of s. 67 relating to payment of interest pjn arrears of rent. s. 178 
( 3 )(b)i P* 516. 

INTERPLEADER SUIT; 

cannot be raised by tenant, p. 402. 

INTERVENORS : 

no provision in Act permitting third parties to intervene, p. 442. 

IRRIGATION; 

preparation of land for, to be considered an improvement until the 
contrary is shown, s. 76 (b) p. 249, 

JAGIRS : 

some, are estates, p, 16. 
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JALPAKUJRl : 

rent law of, pp. 7, 8, 9, 

Bengal Tenancy Act, subject to certain modifications extended 
to, pp. 8 . 9 

repeal of Bhutan Duars Act makes Civil Procedure Code applicable 
to Western Duars, p. 9. 

JAMABANDI PAPERS : 
value of, as evidence, p. 414. 
rulings regarding, pp. 4i4, 415- 

JOINT LANDLORD : See Co-sharer. 
of tenure, cannot enhance rent, p. 57. 

cannot sue for enhancement of occupancy raiyat’s rent, p. 12S. 
cannot apply for appraisement or division, p. 228. 
one of two or more, cannot measure, p. 277. 

provisions of sec. 188 applicable to applications under sec. 105, for 
settlement of rent, p. 333. 
may sue for compensation under s. 155, p. 455. 
can eject trespassers, but not tenant, p. 461. 
cannot apply for deteimination of incidents of tenancy, p. 464. 
under Act, as unamended by Act I, H. C , of 1907 cannot attach tenures 
or holdings in execution of decrees for their shares of rent, p. 501. 
must do anything which the landlord is under this Act required or 
authorized to do, either collectively or by common agent, s 188, 
P- 555 - 

powers of under former law, pp. 555-558 
meaning of, in sec. 188, p. 558. 
powers of, under this Act, pp. 559-561. 
application of s. 188 to suits for arrears of rent, pp. 561-563 
suits for damages by, p. 563. 

procedure in suits for arrears of rent by, s. 188A, p. 564. 

JUDICIAL PROCEDURE: 

if plaintiff fails to prove rate of rent claimed, it is not the duty of 
Court to find the proper rate payable, p 403. 
no tenant can deny bis landlord s title, p. 403. 
possession of tenant not adverse to landlord, p. 404. 
ui what ( ourts suits and applications between or by landlord and 
tenant are to be brought or made, s. 144^ p. 424. 
naibs or giimashta- to be recognized agents of landlord for purposes 
of suit or application under rent-law, s. 145, p. 426. 

•ent suit to he registeied in special register to be kept in form pre- 
scribed by Local Government, s. 146, p. 427. 
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Judicial Procedure '.—{continueiT), 

successive rent-suits not to be brought against raiyat for recovery of 
rent of his holding until lapse of three moiitlis from institution of 
previous suit, s. 147, p. 429 

compromise of suits between landlord and tenant, s, 147 A, p. 429. 
regard to be had by Civil Courts to entries in record of rights, s. 
147B, p, 430. 

special provisions regarding procedure in suits for recovery of rent, 
s. 148, pp 43 1 - 439 - 

suits for arrears of rent by co-sharer landlords, s. 148A, p. 439. 
when defendant pleads that rent is due by him to third person, 
money must be paid into Court, and procedure to be followed by 
Court on payment, s. 149, p. 441. 

when defendant admits rent to be due by him to landlords, amount to 
be paid into Court, except for special reasons to be recorded in 
writing, s. 150, p. 444. 

Court may take cognizance of defendant’s plea on payment into Court 
of portion of money due, s. 151, p. 445. 

Court to grant receipt for amount paid into Court, s. 152, p. 445. 
in what cases an appeal will lie, and in what cases an appeal will not 
lie, from decrees or orders passed in suits for recovery of rent, 
s. 153, pp. 445-446. 

date from which decree for enhancement shall take effe( t, s. 154, 
P- 455 - 

relief against forfeiture in suits for ejectment, s. 155, pp. 455 — 458. 
right of ejecled raiyat in respect of crops and land prepared for 
sowing, s. 156, p. 458. 

Court to have power to fix fair rent as alternative relief in suit for 
ejectment of trespasser, s. 157, p. 460. 
ejectment of trespassers by co-sharers, p. 461. 

power for Court to determine incidents of tenancy on application of 
landlord or tenant, s 158, p. 462. 

what questions may be determined in applications under this section, 

p. 463- 

application may relate to several holdings, if held by one tenant, 
p. 464- 

JURISDICTION ; 

in proceedings under Bengal Tenaicy Act, s. 144, p. 424, 
of Small Cause Court in rent suits, p. 425. 

KABULYATS 1 

eflfect of, in rent suits, p. 4 > 7 - 

KAMAT : See Prop ie/or's private land. 
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KHAN| AR ; See Propricioi^s private land, 

KHARIJA TALUK: 
is an estate, p. i6. 

KHAS MAHAL: Government estates. 

LAND: Homestead land, 

not defined in this Act, pp. 17, 18. 
proposed definition of, by Rent Law^Commission, p. 17. 
non-agricultural, rulings as to application of old rent law to, pp. 
18—22. m 

non-agricultural, rulings, as to application of present rent law to, 
p. 22. 

waste, the property of the State, p. 22. 

no rights of occupancy can be acquired in urban and subuiban lands, 
p. 94. 

rights of occupancy-raiyat in respect of use of, s 23, p. loi. 
use of, unfitting it for purpose of tenancy is ground of ejectment of 
occupancy raiyat, p, 102. 

is also ground of ejectment of non-ocrupanry raiyat, s. 44 (^), p. [51. 

LANDLORD : See Joint Landlord, 

how the relation of landlord and tenant is constituted, pp. 23—25. 
may induct tenant without having good l.ile himself, p. 24. 
definition of, s. 3 (4), p. 25. 

notice to be given to, on transfer of per.n inenl tenure or raiyaii- 
holding at fixed rate^^, ss. 12 to 18 {a), pp 66—76 
saving as to statements in instruments of transfer, where, no party, 
s t 8A, p. 82. 

effect of acquisition of f)ccupancy-righl by, s. 22, pp. 95 —101. 
new section added by Act I, IL C., of 1907, pp. 96, 97. 
relation of landlord and tenant must exist before provisions of this 
Act can be applied, p. 162. 

bound to give and maintain tenant in peaceable possession, pp. 162, 
163. 

cannot grant leases for tenures exceeding his own interest, p. 164. 
bound to give tenant a receipt for each payment of rent, s. 56, p. T90. 
bound to give tenant a full dischaige or statement of account at close 
of year, s. 57, p. 193. 

liable to penalty for withholding receipt and statement of account and 
to fine for failing to keep counterfoil or copy, s. 58, p. 194. 
effect of withdrawal of deposit of rent by, p. 207. 
liable to damages for suing tenant for arrears without reasonable or 
probable cause, s. 68 (2), p. 224. 
tenant^s liability on transfer of interest of, p. 232. 
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La V m,OK n : -{continueii). 

right of, to transfer his interest, p.^,233. 
service of notice of transfer of interest of, p. 234. 
liable to penalty for exaction from tenant of sum in excess of rent 
payable, s. 75, p, 247. 

improvements by landlord, registration of, s. 80, p, 252, 
of holding, right of, to acquiije holding or part 0/ it for building or 
other purposes, s. 84, pp. 256, 257. 

may enter on surrendered holding* and let or cultivate himself, s. 
86 (^), p. 260. 

may enter on abandoned holding and let or cultivate himself, but 
before doing so, must give notice to Collector, s. 87, p. 264. 
division of tenure or holding not binding without consent of, in 
uriting, s. 88, p. 268. 

denial of title of, no ground of forfeiture, pp. 106, 274. 

right of, to measure land, s. 90, p. 276. 

what lands a landlord may measure, p. 277, 

one of two or more several joint landlords cannot measure, p. 277. 

may apply for survey and prepaiation of record of rights, s. loi (2) 

("). p 294 

may apply for settlement of rents, when settlement of land revenue 
is not being or is not iibout to made, s 105 (i), p. 330. ^ 

dec islon of disputes hciween landlord and tenant or landlords of 
neighbouring estates in settlement proceedings, when settlement 
of land revenue is not being or is not about to be made, s. 106, 
V 337- 

llabil'ty of, for acts of distraint committed by agent, p. 397. 

no tenant can deny title of, p. 403. 

possession of tenant not adverse to, pp. 404, 405. 

need sue only his recognized tenafkt, pp. 405, 406. 

may sue his real tenant, p. 407, 

cannot sue for arrears of rent oftener than once in 3 months, s. 147, 
p. 429. 

damages may be awarded for denial of landlord’s title without reason- 
able cause, s. 186.A., p. 554. 
meaning of landlord in s. is8A, sec. 158A (8), p. 468. 
power for landlord to act through agent, s. 187, p. 555. 
must now act collectively or by common agent, s. 188, p. ‘555. 
powers of co-sharer landlords under former law, pp. 555^558. 
meaning of “ landlord ” and “joint-landlord,” p. 558. * 

powers of joint landlords under this Act, pp. 559-r 561. 
tenant not enabled by Act to violate conditions binding on, s. 194, p„ 572. 
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LANDLORD’S FEE : 

amount and payment of, in case of permanent tenure, or raiyati 
holding at fixed rate, ss. 12, 13, 15, 16, 18, pp, 66—76. 
how to be sent by Collector to landlord named in the notice, 
pp. 66—72. 

to be paid into Court by purchaser or mortgagee in case of sale of 
permanent tenure in execution of a decree, or of foreclosure of 
mortgage of permanent tenure, s 13, p. 69. 
notice-givers under s. 15, should pay, direct to Treasury, p. 72. 
limitation for application to deposit, p. 71. 

saving as to acceptance of, s. 18A, p. 82. 
forfeiture of unclaimed, s. 18C, p. 83. 

LAND RECORDS MAINTENANCE ACT: 

(Act III. IL C., of i895\ 

definition of record-of-rights contained in. p. 298. 
where prevalent, and rules and forms under, p. 298, note. 

LAND.RE(;iSTRATION ACT (VII, B. C., OF 1876) : 

receipt of person registered as proprietor, manager, or mortgagee 
under, to be suflicient discharge for rent, s. 60, pp. 198, 401. 
rulings as to effect of registration and non-registration of proprietor’s 
nanie under, pp. 198—203 

person not registered under, n^)t entitled to distrain, s. 12 1, p. 384. 

LEASE : See Mukarari T, cases 
definitions of, pp. 40, 41. 
meaning of, in this Act, p. 41 
cultivators*, exempted from stamp duty, p. 41. 

agricultural, registration of, when compulsory and when optional, 

p. 42 . 

held to require registration, pp. 42, 43. 
held not to require registration, pp 43, 44. 
of under-raiyat, registration of, p. 44. 

cannot be granted for term exceeding landlord’s interest, p. 164. 
when an incumbiance, p. 486. 

LIMITATION : 

in suit for ejectment of tenure-holder on account of breach of condi- 
tion of contract, p. 65. 

for an application to deposit landlord’s fee and for confirmation of 
sale, and grant of sale certificate, p. 71. 
in suit for ejectment of occupancy raiyat, p. 109. 
objections to price-list to be made within one month, s. 39 (3\ p. 140. 
in suit for ejectment of non-occupancy raiyat, holding otherwise than 
under lease, p, 152 
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Limitation 

suit for ejectment on ground of expiration of lease of non-occupancy 
raiyat not to be brought after six months from date of expiration 
of term, s. 45, art i [a)j Sch. Ill, p. 153, 580. 
suit for ejectment of non-occupancy-raiyat on ground of refusal to 
agree to enhancement not to be brought after three months of 
raiyat’s refusal to execute agreement, s. 46 (i), p. 154. 
limitation in case of under raiyat, who has been ejected, pp. 161, 580. 
penalty on landlord for withholding receipt to be sued for within 
three months of payment, s. 58 (t), p. 194. 
penalty on landlord for withholding receipt in full or statement of 
account to be sued for within next ensuing agricultural year, s. 
58 (2), p. 194. 

service of notice of deposit on one co-sharer landlord will not reduce 
limitation in suit for arrears to six months, p. 205. 
in suits for arrears in case of deposit of rent, p. 208. 

Ill suits for arrears and for execution of decrees for arrears, p. 225. 
limitation in case of suit for penalty fur exaction by landlord fiom 
tenant of rent payable, s. 75, p. 247. 
in case of application for registration of landlord’s improvement, s. 80 
(3), P. 252. 

suit for recovery of possession of laiyat’s holding which landlord has 
treated as abandoned may be brou^dit within two years, and in 
case of non-occLipancy-raiyat within six months of publication by 
Collector of notice of abandonment, s. 87 (3), pp. 264, 267. 
application to measure by purchaser otherwise than by voluntary 
tiansfer must be made within two years of his entry under the 
purchase, s. 90 (2) (r), p. 277. 

limitation in suits for compensation for wrongful distraint, p. jQfi. 
in suits for account by landlord against his agent on basis of 
registered agreement, p. 427. 

limitation in suits for ejectment on failure to pay compensation under 

s. 155. P- 458- 

for an application to avoid an incumbrance, s. 167 (r), p. 491. 
for application to set aside a sale under s. 173, p. 50b. 
suits, appeals, and applications specified in Schd. 111. to be dismissed, 
if not presented within the prescribed time, although limitation 
has not been pleaded, s. 184, p. 549. 
provisions of Act XV of 1877 apply to suits, appeals and a ^plications 
not specified in Schd. Ill, p. 549. 

ss. 7, 8 and 9 of Act XV of 1877, do not apply to suits, appeals, and 
applications specified in Schd. III., but subject to the prov-isions 
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Ll.\riTATiON \~-{cofitifiued). 

of Chap. XVI, other provisions of Limitation Act apply, s. 185, 
p. 550. 

disabilities of minority and lunacy inapplicable to rent^suits, p. 550. 
limitation in cases in which litigation has prevented institution of 
suit, pp. 551, 552. 

suit to eject a tenure-holder or raiyat on account of breach of condi- 
tion of contract providing for ejectment as penalty to he brought 
within one year from date of breach, Art. I, Schd. Ill, p. 580. 
rulings under this article, p. 582. 

suit to eject a non-occupancy raiyat on the ground of expiration 
of term of lease to be brought within six months of expiration 
of term, art. i {a), Schd. Ill, p. 580. 
suit for recovery of arrears of rent when deposit his been made 
under s. 61 to be brought within six months from date of service 
of notice of deposit, art. 2 (^), Schd. Ill, p. 580. 
rulings under this article, p. 583. 

when no deposit has been made, suit to be brought within three years 
from last day of year within which arrear fell due, art. 2 
Schd. Ill, p. 580. 

rulings under this article, pp. 583, 584. 

changes made by Act. I, H. C., 1907 in this article, p. 584 

suit for possession of land cl.iirned as occupant y-raiy.it to be brought 

within two years from dale of dispossession, art. 3, Schd. Ill, p. 580. 

rulings under this article, pp. 585-587. 

change made by Act. I, li. C. 1907 in this article, pp. 580, 584. 
appeal from decree or order under this Act to District or Special 
Judge to be brought within 30 days date of decree or order 
appealed against, art, 4, Schd. Ill, p. 581. 
appeal from order of Collector under this Act to Commissioner to be 
brought within 30 days of date of order appealed against, art. 5, 
Sfhed. Ill, p. 581. 

application for the execution of a decree or order under this Act or 
any Act repealed by this Act for sum not exceeding Rs. 500, 
exclusive of interest after decree but including costs, to be made 
within three years of date of final decree or order, art. 6, Sched. 
Ill, p. 581. 

change made by A''t f, B. C., 1907 in this article, pp. 58 r, 587. 
limitation under this article runs from date of decree and not from 
date of payment of instalments, p. 587. 
when execution proceedings may be held to be in continuation of 
former proceedings, p, 588. 
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LOCAL ENQUIRY: 

as to prevailing rate of rent ma]^ be directed by Court to be held by 
such Revenue-officer as Local Government may authorise by 
rules under s. 392, C. P. C., s. 31 (^), p. 129. 

(jovei mient notihcatidh regarding persons to whom commissions to 
ni ike, under Chap. X, may be issued, p. 343. 

Court may order, to be held by such Revenue-officer as Local Govern- 
ment may authorize on this behalf for the purpose of ascertain- 
ing any incident of tenancy, s. 158 (2;, p. 463. 

Governrnei.t notification regarding rank of Commissioner to make 
local enquiry under these sections, pp. 130, 465, 

LOCAL GOVERNMENT : See Notification, 

power for, to fix lime for commencement of Act, s. i (2}, p. i. 

1st November, 1885, fixed by, as date of commencement of Act. p. 2. 
may extend Act to any area constituted a Municipality, p. 2, 
may extend Act to Orissa, s. 1 (3), p. 2. 

any officer may be appointed by, to discharge functions of a Collect- 
or, s. 3 (i6), p. 38. 

any officer may be appjiiued by, to discharge functions of Revenue- 
officer, s. 3(17), p. 3S. 

extension of Art 10 any area constituted a Municipality, or any area 
added to town of Calcutta, not to affect existing rights, s. 19 (2), 

p. 84 

Revenue-officer may be authoiized by, to make local enquiry regard- 
ing prevailing rate of rent, s. 31 p. 129. 
may select local areas, lists of market-prices of staple food-crops 
grown in which shall be prepared, s. 39 (t) (2), p. p. 140, 141. 
shall cause to be compiled and published lists of the average prices 
prevailing throughout each year, s. 39 (5), p. 141. 
may make rules for determining what are to be deemed staple food 
crops, s. 39 (7), p. 141 

•nay appoint Court or officer before whom agreement to pay^enhanced 
rent tendered by landlord 10 non-occupancy-raiyat may be filed, 
s. 46 (2) p. 154. 

may make rules authorizing tenant to pay rent by postal money order, 
s, 54 (2), p. 187. 

may prescribe or sanction modified form of rent receipt, s. 56 (3), 
p. 190. 

shall cause to be prepared and kept for sale at sub-divisional offices 
forms of receipt and account, s. 59, p. 197. 
may prescribe fees to be paid on deposit of icnt, s. 61 (2), p, 204. 
fees prescribed by, under this sub-section, p. 205. 
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Local Government { continued ). 

may direct payment or refund of rent deposited in Court to be made 
by postal money order, s. 64 (2,) p. 209. 

may appoint Revenue-officer to register landlord’s improvements, 
s. 80 (i), p. 252. 

may prescribe form of application for registration of landlord’s im- 
provements, information to be specified in, and mode of verifica- 
tion of, such application, s. 80 (2), p. 252 

may make lules regardin^^ appointment of assessors to assist Court 
in determining amount of compensation payable for raiyat’s im- 
provements, s. 82 (5), p. 254. 

may make rules for publication of notice of intention of landlord to 
treat holding as abandoned, s. 87 (2), p. 264. 

may make rules declaring local standards of measurement, s 92 (3;, 
p. 279. 

may nominate person to be common manager for certain local area, 
s. 96, p. 285. 

power of, to order survey and pieparation of record-of-riglus, s. loi, 
pp. 293-294. 

** power of to make rules fo»‘ disposal of objections to draft record of 
rights, s. 103 A (2), p. 306. 

may make lulcs empowering superior levenue authoiity to confirm 
tables of rates and rent lolls prepared by ic venue officer, s. 104 B 

(4). p- 322. 

may make rules for fiaming tables of rates and settling rents under 
b. 104 C., s. 104 I), p. 323. 

may make rules for settlement of rents under s. 105, and decision of 
disputes under s. 106, s. 107, p. 342. 

may empower revenue officer to revise order or decision under ss, 105, 
105A, 106 and 107, s. 108, p. 344. 

shall appoint special Judge or special Judges to hear appeals from 
decisions of Settlement-officers m proceedings for settlement of 
rents, when a settlement of land revenue is not being or is not 
about to be made, s. J09 A, p 346. 

has power to order special settlement of lents in special cases, s. 112, 
p. 

empowered to pass order for apportionment of expenses of prepara- 
tion of record-of-rights, directed or undertaken under Chap. X, 
except where a settlement of land revenue is being or is about 
to be made, s. 114, p. 365. 

empovvered to order survey and record of rights of proprietor’s private 
lands, s. 117, p. 379. 
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Local Government { continued ), 

may make rules prescribing procedure to be adopted by Revenue- 
officers in recording proprietor’s private land, s. n8, p. 380. 
may make rules prescribing scale of charges for distiaint and sale of 
distrained properly, s. 134 (i), p. 392. 
may authuiize landlord by himself or agent to distrain produce with- 
out having recourse to Civil Court, s. 141 (1), p. 398. 
may rescind any such order, s. 14 1 (3), p. 398. 
may prescribe special form of register for rent-suits, s. 14G, p. 427. 
has directed that special register of rent-suits be kept in form No. 1 16 
of 4th Sched. to Civil Procedure Code, p. 428. 
may empower Judicial-officer to exercise final jurisdiction in suits for 
lecovery of rent when amount claimed does not exceed Rs. 50, 
s. rS 3 W P- 445 - 

may authorise Revenue-officer to make local enquiry when in rase 
for determination of mi idents of tenancy local inquiry has been 
ordered by Civil Court, s. 158 (2), p. 462. 
notification under this section issued by, p. 465. 

may allow application for lecovery of rent under Public Demands Re- 
covery Act procedure or may leject it without assigning any 
ica-iun, s. 158A, (i) and (2), p. 466. 

may prescribe rules for issue of cenificates for recovery of lenl Ijy 
summary procedure, s. 158A (5), p. 467. 
power for, to direct that occupancy holdings be sold subject to 
registcied and notified inciimbiances and to rescind such direc- 
tions, s. 168, p. 494. 

may fix fees to be charged by Registration-officers for notifying in- 
cumbrances to landlords, s. 176, p. 513. 
may make rules regarding procedure, powers of officers, and service 
of notices, s. 189, p. 564. 

piocedure to be followed by, for publication of rules, s. 192 (2), p. 566. 
Bengal Tenancy Act to be read subject to any hereafter p issed 
by, s. 196, p. 574, 

rules framed by, undei this Act, Appdx, I, p. p. 593-619. 

LOCAL LAW : 

nothing in this Act affects any local law not expressly or impliedly 
repealed by it, s. 195 (/j, p, 572. 

LUNACY : 

disability of, does not apply in rent-suit, s 185, p. 550. 

MADADMASH GRANTS : 
may be estates, p. 16. 
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MAGHI YEAR : 

whcrfe prevalent, p. 36. 

MAHTUT : See Abwab, . \ 

manager : 

effect of receipt of rent by registered, s. 60 p. 198. 

District Judge may call on co-bwners to show cause why they should 
not appoint a common manager, s. 93, p. 280: 
as to, p. 281. 

in case of multifarious application for appointment of, 
p. 282. , 

no appeal lies against an order rejecting application under s. 93, for 
appointment of, p, 282. 

District Judge may order co-owners to appoint common manager, 
s. 94, p. 282. 

if order not obeyed, may (t«) direct management by Court of Wards 
or {h) appoint common manager, s. 95, p. 283. 

Local Government may nominate person to act as common manager 
in certain local areas, s. 9(>, p 28 5. 

provisions of Court of Wards Act to apply to rase in which Court of 
Wards undertakes manage aient of pioperty of co-owners, s. 97, 
p. 285. 

provision^ relating to remuneration, powers, duties, and lernoval 
of, appointed under s. 98, p. 385. 

District Judge may remove manager and restore management to 
corowners, s. 99, p. 287. 

High Court may make rules defining powers, and duties of, s. 100, 
p. 287. 

rules framed by High Court under, s. 100, Appdx. Ill, p. 649. 

MANHHUM ; 

Act X of 1859 and amending Acts in foice in, p. 7. 

MAD^ ; 

as evidence in rent suits, p. 417. ^ 

copies of, filed by landlords may be substituted in rent suits, p, 453, 

MARTS: ■ ‘ ' 

at what, prices pf staple food-crpps shall be rpcorded, Appdx. I, 

' Scbd II, p. jf. 635 638 ’ . - ‘ V 

MEASUREMENT: , ' 

alteration of rent in respect of alteration proved by, tp exist in area 
of tenure or holding, s, 52, p. lyx 
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MEASUREMFiNT '.—{continued). 

landlord need no longer indicate precise plots proved by, to have been 
acquired by tenant in excess of land of original holding, s. 52 (5), 
p. 174. 

proved by, meaning of, in s. 52 («) and {b)^ pp* 176, 177. 
landlord’s riglit to measure, s. 90, p. 276 
what lands a landlord may measure, p 277. 
one of two or more landlords cannot measure , p. 277. 
power of Court to order tenant to attend and point out boundaries, 
s. 91, p. 278. 

made by order of Civil Court or Revenue Officer to be made by acre 
unless there be order to contrary, s. 92 (i), p. 279. 
local measures, p. 280. 

Board of Revenue’s instiuctions under s. 92, p. 280. 

MERGER : ♦ 

of occupancy-right on its acquisition by proprietor or permanent 
tenure-holder, s 22 (i), p. p. 95, 96.- 
of occupancy-right on its acquisition by joint proprietor or joint 
permanent tenure holder, s. 22 (2), pp. 95, 96, 
no, under new section added by Act I. B. C. of 1907 pp, 96, loi. 
MINORITY ; 

disability of, docs not apply in rent suit, s. 185, p. 550 
MORTGA(^E : 

execution of deeds of, executed by landlords or tenants, pp. 39, 40. 
procedure on transfer of permanent tenure by deed of, s. 12, pp, 66, 67. 
transfer of peimanent tcnuie by foreclosure of, s. 13, p. 69. 
when not an incumbrance, p. 486. 

MUKAUDAMl GRANTS : 

are generally estates, p. 16. 

MUKaRARI LEASES : 

nothing to prevent proprietor or permanent tenure-holder in perma- 
nently settled area from granting permanent mukarari leases on 
any terms agreed on between him and his tenant, s. 179, p. 520. 
section 179 controls 5. 67 and s 74, p. p. 520, 521. 

MUKARARI TENURE : 

on failure of heirs, jescheats to Crown, p. 7-5. 

MULKI YEAR : 

where prevalent, p. 37. 

MUNJCTPALlW : 

under Act I, B. C. 1907, Bengal Tenancy Act can be extended by 
Local Government to any area constituted a, pp. 2, 3, 4* 

47 


I'iLTF" '■1. 
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Municipality :--(coniinue(f). 

extension of Act to any, by Local Government Act not to affect occu- 
pancy rights already accrued, s. 19 (2), p. 84, * 

NAIB; 

to be recognized agent of landlord for purpose of rent-suit, s, 145, 
p. 426. 

cannot sue in his own name, p. 426. 

cannot grant leases without special authority, p. 427. 

NIJ-JOTE LAND : See Proprietor's private land. 

NOABAD TALUKS : ^ 

in Chittagong are not estates, p. 16. 

NON-OCCUPANCY-RAIYAT : 

meaning of term, ss. 4 (c) and 41, pp. 49, 149. 
law' relating to, ss. 41—47, pp. 149—156, 
rights of, p. 149. 
initial rent of, s. 42, p. 150. 

. conditions of enhancement uf rent of, s. 43, p. 150. 
grounds on which, may be ejected, s. 44, pp. 1 51— 153. 
conditions of ejectment of, on ground of expiration of lease, s. 45, 
p. 153. 

conditions of ejectment on ground of refusal to agree to enhancement, 
s. 46, pp. 154, 155- 

explanation of “ admitted to occupation ” used with reference to non- 
occupancy-raiyat, s. 47, p. 156. 

liable to cjecluient for arreais of rent, s. 66 (i), p 218. ^ 

what improvement^ he may make upon his holding, s. 79, p. 251. 
rent of, settled in proceeding under Chap. X to remain unaltered for 
5 years, s. 113, p, 364. 

period of limitation for suit for possession by art. 3, Sched III, 
p. 580. 

acquisition of right of, barred in land acquired by Government, lailway 
company, or local authority, s. 1 16, p. 377. 

NOTICE,; 

of enhancement not required, pp. 55, 128. 

of liansfer and registration of permanent tenure, s. 12 (3), p. 67. 

service of, of transfer of and succession to permanent tenure, p. 68. 

form of, to determine annual tenancy, p. 109. 

forms of do., Appdx. I, Schd. I, pp. 620-634. 

of sale of permanent tenure in execution of decree other than decree 
for arrears, s. 1 3 (2), p. 69. 
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Notice \—{contmu€d), ,, 

of transfer by sale in execution of decree for arrears of rent, s. 14, p. 71. 
of succession to permanent tenure, s. 15, p. 71, and forr)»J p. 628. 
bar to recovery of rent of permanent tenure pending notice of succes- 
Sion to, being given, s. 16, p. 72. 
on expiration of lease, when to be given, s. 45, p. 153. 
to quit to non-occLipancy-raiyat, rule for service of. Rule, 2, Chap. V. 

of Government Rules, p, 153. 
effect of non-service of, in due time, p. 153. 

to quit to be served on under raiyat without written lease, s. 49 (<J), 

p. p. 157, 159. 

how to be served, p. 160, 

of deposit of rent how to be given, s. 63, p. 208. 

of appraisement or division of produce to be given, s. 70, (2), p. 229, 

of transfer of landlord’s interest, how to be given, s. 72, p. 232* 

service of do, p. 234. 

of transfer of occupancy-raiyat’s interest how to be given, s. 73, pp. 
239, 240. 

raiyat bound by lease must give his landlord 3 months’ notice of 
intention to .surrender, or liable for rent of holding for one year, 
s. 86 (2), p. 260 

of surrender of holding how to be served, p. 263, and Appdx. I, Chap. 
V, p. 600. 

application for service of, exempt from Court-fees, p. 263. 
by landlord, of intention to enter on abandoned holding, s. 87 (2), p. 
JZ64. 

form and rule for service of do., p. 267, and Appdx. I, Chap. V, p. 600. 
notice to quit is not bad on account of error in immaterial particular, 
P- 273. 

of misuse of land, or breach of conditions of tenancy to be ^erved on 
tenant before suit for ejectment can be instituted, s. 155, pp. 455, 
456. 

how to be served, p. 458, and rule 38, Chap. V, Appdx., I, p. 601, 

required by Act to be served on or given to landlord to be served on 
or given to agent, if empowered to accept service or receive the 
same, s* 187 (2), p. 555. v 

Local Government may prescribe mode of service notices where no 
mode of service is elsewhere prescribed, s. 189 (2), p. 565. 

service of, rules framed by Government under this Act regarding, 
Appdx. I, Chap. V, pp. 598-601. 
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NOTIFICATION : 

fixing time of commencement of Tenancy Act, p. i. 
extending portions of Tenancy Act to Orissa, pp. 4, 5. 
extending Act to Jalpaiguri, p. 8. 

extending ss. 56, 58 (1) ('3), 84 to Sonthal Parganas, p. 6. 
vesting sub-divisional officers with powers of a Collector under ss. 12, 
F3, and 15, p. 68. 

authorizing all Deputy Collectors to discharge functions of Revenue 
and settlement officers, pp. 38, 39. 

vesting sub-divisional officers with powers of a Collector under ss. 
69 to 71, pp. 38, 227. 

vesting Deputy Collectors of Howrah and Senior Deputy Collector 
of Gaya with powers of a Collector under ss. 69 to 71, pp. 38, 
227. 

as to officer by whom local enquiries under ss. 31 (^>) and 158 (2) shall 
be made, pp. 129, 465. 

remitting fees payable on applications for deposit of rent, p. 205. 
as to persons to whom commission 5 for local enquiries under Chap. X 
shall be issued, ji. 343. 

as to publication of proclamation for sale under sec. 163 (3), p. 488. 
OBJECTION : 

distinction between objections and disputes, p. 339. 
different kinds of objections, p. 339 
OCCUPANCY-KAIVAT : 

heirs of, d^ing intestate are liable for rent until they suriender occu- 
pancy holding , p. 25. 

raiyat who was, before passing of Act continues to be so under Act, 
s. 19, p. 84. 

distinction between, and settled raiyat, p. 91. 
rights of, in respect of use of land, s 23, pp. 101, 102. 
rights of, in respect of trees, pp. 103, 104. 
obligation of, to p ly fair and equitable rent, s. 24, p. 104. 
protection from eviction of, except on special grounds, s. 25, pp. 104, 
105. 

may be ejected foi using land in manner unfitting it for purposes of 
tenancy, p, 102, 106. 

cannot be ejected for denying landlord’s title, pp. 106, 274. 
or for non-payment of r^nt, p. 107. 

effect or invalid transfer of whole or part of holding by, p. 108. 
devolution of occupancy right on death of, s. 26, p. no. 
liability of heirs on death of, p. 1 10. 
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Occupancv-raiyaT.^ '.—{continued). 

on failure of heirs of, occupancy rijiht is extinjjuished, p. ii r. 
rent payable by, to be presumed fair and equitable, until the contrary 
is shown, s. 27, p. 1 18. 

enhancement of rent of, ss. 27-37, pp. 118-137. 

money rent paid by, not enhanceable except under Tenancy Act, s. 28, 
p. 1 1 8. 

enhancement by contract of rent of, s. 29, pp 118-120. 
effect of payment of rent for three years, p. 122. 
enhancement of rent of, by suit, s. 30, p. 123. 
meaning of “ prevailing rate.” pp. 124 — 126. 

rules as to enhancement of rent of, on ground of prevailing rate, 
s. 31, pp 129— 132. 

what may be taken in certain districts to be prevailing rate as ground 
of enhancement of rent of, s. 31 A, p. 132. 
limit of enhancement of rent of, on ground of pervailing rate, s. 31 
IS, p. 134. 

rules as to enhancement of rent of, on ground of rise in prices, s. 32, 

p. 134. 

rules as to enhancement of rent of, on ground of landloid’s improve- 
ment, s. 33, p. 135. 

rules as to enhancement of rent of, on ground of increase in produc- 
tive powers due to fluvial ac'tion, s. 34, p. 136. 
enhancement by suit of rent of, to be fair and equitable, s. 35, 
p. J37. 

power of Court to order enliancement of rent of, to be gradual, 
s. 3 ^h P- 1 37. 

limitation of right to bring successive suits foi enhancement of rent 

of, s- 37, pp. 137, *38 

grounds on which, may institute suit for reduction of rent, s. 38, 
pp. 138, 139. 

cannot sue for reduction of rent on any ground not mentioned in s. 
38, p. 139. 

how reduction of rent of, may be claimed, p. 139. 
to whom may apply for commutation of rent payable in kind, s. 40, 
pp. 142— 145. 

effect of presumption as to fixity of rent in case of, p, 170. 
cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 211. 

when occupancy raiyat transfers holding without consent of landlord, 
transferor and tianferee to be liable for rent, until notice is 
given to landloid, s 73, p. 239. 
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OCCUPANCV RAIVATS : - {contimud), 

has right lo make improvements on hts holding, s. 77, p. 250. 
rent of, settled in proceeding under Chap, X to remain unaltered for 
15 years, s. 113, p. 364. 

cannot by contract made after passing of Act divest himself of right 
to use land under s. 23 or to sublet his land, s. 178, (3) (^), {e\ 
pp. 515, 5 * 6 . 

when suing for possession- to bring suit within t years from date of 
dispossession, art, 3, Schd. Ill, p. 580. 

OCCUPANCY-RIGHT : 

previously existing, continues under the Act, s. 19 (i), p. 84. 
exclusion of area constituted a municipality under sec. i (3) or inclu- 
sion of any aiea in town of Calcutta not to affect existing, s, 
19 (2) p. 84, 

rulings as to acquisition of, under former law, pp. 84—87. 
rulings as to non*acqu'sition of, under former law, pp. 87—88. 
acquisition of, by custom, p. 88. 

acquired under former law continues under present, p. 89. 
settled raiyat to have, with retrospective effect, s. 21, p. 93. 

* restrictions on the acquisition of, p. 94. 
acquisition of, in accieted land p. 94. 
urban and sul)urban lands, acquisition of, in p. 94. 
effect of acquisition of, by proprietors, and tenure-holder and joint 
proprietors and joint tenure-holdeis, s. 22 (i) (2), p. 95, 
do in Bengal, p. 96. 

effect of acquisition of by ijaradars or farmers, s. 22 (3) and explana- 
tion, pp. 95, 96. 

incidents of, ss. 23—25, pp.ioi— 109. 

devolution of, on death of occupancy raiyat, s. 26, p. 1 10. 

heritability of, p. 1 10. 

whether, can be bequeathed, p. iii. 

extinguished on failure of heirs, p. in. 

transferable by custom, pp. ni— 113. 

non-transfeiable by custom, does not pass at execution sale, pp. 
113— 115. 

onus of proof of custom of transferability of, p. 115. 
transfer of when transferable by custom, how effected, p. 116, 
receipt of rent by landlo d from transferee of non-transferable occu- 
pancy-right, validates transfer, pp. 116, 117. 
sub-letting of, p. 117. 

acquisition of, by under-raiyat, by custom, p. i6d. 
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OCCUPAXCY’RIGHTS l--(contirttUii). 

acquisition of, barred in lands acquired by Government, railway 
company or local authority, s. ii6, p, 377, 
in existence, cannot be taken away, nor acquisition of, barred in 
perpetuity by contract made before or after passing of Act, s. 178, 
(I) Wand(^)p. us- 

acquisition of, cannot be barred by contract made after passing of 
Act, s. 178 *( 3 )(^). Pi 515 - 

acquisition of, in homestead land, p. 537. ' 

acquisition of, by under-raiyats, pp. 160, 542. 

ONUS OF PROOF : 

rulings as to, of tenure having been held fiom time of Permanent 
Settlement, p. 56. 

in cases of enhancement of tenures, p. 58. 
of permanency of tenure p. 64. 
of transferability of tenures, not permanent, p. 66. 
in case of raiyat holding at fixed rate, p. 77. 
as to rights of settled raiyat, s. 20 (7),* pp 90, 93, 
in case of ejectment, p. 109. 
of transferability of occupancy rights, p. 115. 
as to receipt of possession by tenant, p. 164. 
rulings regarding, in rent suits, pp. 4fo-4r4. 
in cases relating to service tenures, p. 534. 

ORCHARD LAND : 

provisions of s. 178, imposing restrictions on contract do not affect 
contracts for the temporary cultivation of orchard land with 
agricultural crops, s. 178, proviso 3, p. 517. 

ORISSA : 

Tenancy Act does not extend by its own operation, but may be 
extended to, s. i (3), p. 2. 
rent-law of, pp 4, 5. 

what portions of Bengal Tenancy Act have been extendk ^0, pp. 4, 5. 
which Government rules under Tenancy Act have becn\ '^ded to, 
p. 5. ^ 

Bengal Tenancy Amendment Act, III, B. C. of 1898, extended to 
pp. 5, 288. ^ 

on extension of Tenancy Act to Orissa, enactments in force there 
inconsistent therewith stand repealed, s. 2 (2), p. 10. 

PALAMAU : 

rent law in force in, p, 6. 
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I’ARCHA : 

form of, App. II, pp. 643, 644. 

PARTITION : 

of revenue-paying estates, nothing in this Act affects enactments 
relating to, not repealed by this Act s. 195 (d), p. 572. 

PASTURAGE : 

rights of, provisions of Tenancy Act for recovery of arrears of rent 
apply to suits for recovery of money due on account of, s. 193, 
p. 570. 

rulings relating to lights of, pp. 570, 571. 

PATNI TALUKS : 

are permanent tenures created by operations of law, p 60. 

not affected by this Act, p. 70. 

ss. 15 and 16 of this Act apply to, p. 73. 

may be sold under this Act for an ears of rent under decree, p. 473. 
patni laliiks ri:ay be granted on any terms agreed on between pro- 
prietors and patnidar, p. 521. 

nothing in this Act affects any enactment relating to, s. 195 (e), pp. 

572, 573- 

PATWARIKS’ DUES : 

not rent : recoverable as arrears of public revenue, p. 31. 

PAY, PAYABLP:, PAYMENT: 

used with reference to rent include ‘Vleliver,’’ “deliverable,'’ and 
“delivery,” 5 3 (6), p. 33. 

PAYMENT : 

into Court of rent admitted to be due to thiid person, s. 149, p. 441. 
into Court of rent admitted to be due to landlord, s. 1 50, p, 444. 
into Court of portion of money, s. 151, p. 445. 
into Court, receipt to be granted in case of, s 152, p. 445. 

PAYMENT OF RENT ; 

not necessary to establish or maintain tenancy, p. 25. 
effect of, for 3 years p. r22. 

subject to agreement or usage to be made in 4 equal instalments, s. 
53, p. 185. 

time and place of payment of each instalment, s. 54, pp. 186, 187. 

by postal money orrl#i‘ sanctioned in Bengal, p. 187. 

appropriation of payments of rent, s. 55, pp. 188-190. 

tenant entitled to receipt on, s. 56, p. 190. 

payment of deposit of rent how to be made, s. 64, p. 209. 

in advance, liability of tenant in case of, p. 233. 
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PENALTY : 

oa landlord for withholding receipt and statement of accounts from 
tenant or failing to keep counterpart or copy, s. 58, p. 194. 
for interference with crop in case of produce-rent, s. 71 (4), p. 23 r. 
for exaction by landlord of sum in excess of rent payable, s. 7$, 

p. 247. 

for distraining or attempting to, produce of a tenant’s holding otherwise 
than according to law, s. 186 (i) (a), pp. 397, 553. 
for resisting a distraint duly made under this Act, or forcibly or 
clandestinely removing distrained property, s. 186 (i) (b\ pp. 397. 

553. 

for abetting illegal interference with produce, s. 186 (2), p. 553. 

PERMANENT SETTLEMENT: See Presumption. 
meaning of, s. 3 (12), p. 37. 

when tenure has been held since time of, on what grounds its rent 
may be enhanced, s, 6, p. 54. 

rulings regarding proof of existence of tenure at time of, pp. 55, 56. 
burden of proof of existence of tenure from time of, pp. 56,57. 
grounds of enhancement of tenures not held fiom time of, p. 57. 

PERMANENT TENURE : See Tenure, 
definition of. s. 3 (8), p. 33. 
creation of, p. 60. 

rulings regarding tenures permanent by contract, pp, 60, 61. 
rulings regarding tenures permanent by custom or course of dealing, 
pp. 61 — 64, 

onus of proof as to permanency of tenure, p. 64. 
may be transferred and bequeathed to same extent as other immove- 
able property, s. ir, p 65. 

rulings as to onus of proof of transferability of, p. 66. 
ruling as to mortgage of, p. 68. 

PLAINT ; 

what to contain in suits for recovery of rent, s. 148 (^), p. 431. 
POSSESSION : 

peaceable, landlord bound to give, and maintain tenant in, p. 162. 
burden of proof as to receipt of, p. 164. 

suit for claimed by raiyat to be brought within 2 years from date 
of dispossession, art. 3, Schd. Ill, p. 580. 

PRESCRIBED : 

meaning of m this Act, s. 3(15), p. 37. 
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PRESUMPTION : %tt Fixity of Rent. ^ 

as to tenant being tenure-holder, whei^ area of his tenancy exceeds 

100 bighas, s. 5 (5), pp. 50, 53. 

as to raiyat having held land continuously for 12 years until contrary 
is proved or admitted, s. 20 (7), p. 90. 
as to rent for the time being payable by an occupancy-raiyat being 
fair and equitable until the contrary is proved, s. 27, p. 118. 
as to fixity of rent, s. 50, pp. 165, 166. 
former and present law as to, p. 166. 
in what cases will not arise, p. 166. 
proof of payment necessary to raise, p. r66. 
pleadings on which presumption will not arise, p. 168. 
how presumption may be rebutted, p. 169. 
effect of division and consolidation, of holdings on, p. 170. 
effect of, in case of occupancy-raiyat, p. 170. 
as to amount of rent and conditions of holding, s. 51, p. 171. 
rulings regarding holding over, p. 171. 

when presumption as to amount of rent and conditions of holding 
cannot be made, p. 172. 

as to receipt which does not contain substantially prescribed particu- 
lars being an acquittance in full, s. 56 (4), p. igr. 
as to notice of surrender having been given, s. 86 (3), p. 260. 
as to correctness of map or other record of boundaries and measure- 
ments of land, s. 91 (2), p. 278. 

as to correctness of standard of measurement declared by Govern- 
ment to be in use in any local area, s. 92 (3), p. 279. 
as to correctness of record of rights, s. 103 B, p. 308. 
as to rents settled under ss. 104 A to 104G, s. 104 J, p. 330. 
as to fixity of rent not to apply when record-of-rights has been pre- 
pared, s. 1 1 5, p. 369, 

as to land not being proprietor’s private land until the contrary is 
shown, s. 120 (2) {3), p, 381. 

PREVAILING RATE : 

suit may be instituted to enhance occupancy-raiyat’s rent on ground 
that rate of rent paid by him is below, s. 30 (a)^ p. 123. 
definition of, introduced by Amending Act of 1898, p. 124. 
rulings regarding, p. 126. 

rules for enhancement of occupancy-raiyai’s rent on ground that the 
rate of rent paid by him is below, s. 31, pp. 129, 130. 

Government notification as to rank of Commissioner appointed to 
make local enquiry regarding, pp. 130,465. 
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Prevailing rate '.-{continued). 

Board of Revenue’s instructions for guidance of Commissioner en- 
gaged in making local enquiry regarding, p. 131. 
what may be taken in certain distiicts to be, 5, 31 A, p. 132. 
limit to enhancement of prevailing rate, s. 31 B, p. 134. 
PRICE-LISTS : 

of staple food-crops, rules regarding preparation of, s. 39, pp. 140-142. 
amendment regarding preparation of, for periods anterior to passing 
of Act, s. 39 (6), pp. 14 1, 142. 

rules framed by Government under this Act regarding, Appdx. I, Chap. 

n, pp. 594-596. 

local areas for which price lists of staple food-crops are to be prepar- 
ed, Appdx, I, Schd II, pp. 635-638. 

PRICES : 

suit may be instituted to enh.ance occupancy-raiyat’s rent on the 
ground of rise in average prices of staple food crops^ s. 30 {b\ 
pp. 123, 127. 

rule.s for enhancement of occupancy-raiyai s rent on this ground, 

s. 32, p. 134. 

PROCEDURE : see Judicial Procedun. 

Local Government may make rules for procedure of Revenue-officers 
in proceedings under this Act, s. 189 (i), p. 565. 
PROCEEDINGS : 

meaning of, in s. 6, Act I of 1868 (General Clauses Act), pp. 11-14. 
commenced under repealed enactment, when to be continued under 

it, pp. 11 — 14. 

PROCESS FEES : 

Board of Revenue’s rules regarding levy of, in settlement cases, 

pp. 374—376. 

PROCLAMATION ; 

of sale of tenure or holding for arrears, what to contain and how to 
be published, s. 163 (2) (3), pp. 487, 488. 

PRODUCE-RENT : 

is not a rent at fixed late, p. 77. 

cannot be enhanced under the Act, p. 118. 

no provision in Act for reduction of, p. 140. 

system of rent payable in kind where prevalent, and explanation of 
preference of raiyats for, p. 145. 
procedure for commutation of, s. 40, pp. 142 — 147. 
in Bengal rents commuted to remain in force unaltered for 15 years, 
s. 40A, p. 147. 
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Produce-rent {continued). 

Board of Revenue’s instructions under this section, p. 146. 
suit for money value of, will lie, p. 188. 
ejectment for arrears of, may be decreed, p. 219. 
no interest payable on arrears of produce rents, p. 222. 
order for appraising and dividing produce, s. 69, p. 225. 
systems of appraising and dividing produce in Behar, pp. 226, 227. 
what officers have been appointed to discharge functions of Collector 
in appraising or dividing produce, p. 227. 

Collector when appraising or dividing produce a Court, but officer 
appointed by him not a public servant, except in Bengal, p. 228. 
Collector not empowered to decide disputes as to existence of, p. 228. 
procedure when officer is appointed to appraise or divide produce, 
s. 70, p. 228. 

dispute as to appraisement or division of produce may be referred by 
Collector to Civil Court, s. 70 (5), p. 229. 
rights and liabilities as to possession of crops in case of, s. 71, p. 230. 
penalty for illegal interference with produce m case of, s 186 (1) (c), 
p. 231. 

suit against a depositary of produce rent, p. 231. 

suits for produce rent are rent suits, pp. 26, 188, 231. 

holding held under system of, can be measured annually, s. 90 (2) {b\ 

p. 277. 

PRODUCTIVE POWERS : 

inciease in, of land, occupancy'raiyat’s lent may be enhanced on 
ground of, due to landlord’s improvement, s 30 (c), pp. 124, 127. 
rules for enhancement, of occupancy-raiyat’s rent on this ground, s. 
33» P- 135- 

increase in, of land, due to fluvial action, occupancy-raiyat’s rent may 
be increased on ground of, s. 30 (r/), pp. 124, 127. 
rules for enhancement of occupancy raiyat’s rent on this ground, s. 
35, P- 137- 
PROPRIETOR : 

definition of, s. 3 (2), p. 16. 

effect of acquisition by Government of interest of, p. 17. 
merger of occupancy right on acquisition by proprietor or joint pro- 
prietor, s. 22, pp. 95, ic*. 

no merger in Bengal under new section added by Act I, B. C. of 1907, 
pp. 96, 102. 

registered, effect of receipt of rent by, s. 60, p. 198. 

tenant not entitled to violate conditions binding on, s. 194, p. 572. 
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PROPRIETOR’S PRIVATE LAND : 

the provisions of Chap. V do not confer occupancy-right in, and 
provisions of Chap. VT do not apply to, s. ii6, pp. 377, 378. 

Local Government empowered to order survey and record of, s. 117, 
P- 379- 

power for Revenue-offireis on application of proprietor or tenant to 
ascertain and record whether land is or is not, s. it 8, p. 380. 
procedure for recording that land is, s. T19, p. 380. 
rules for determination of, s. 120, pp. 380, 381. 
meaning of “any other evidence that may be produced,” p. 382. 
record of, rules framed by Government under this Act regarding, 
Appdx, I, Chap. I\", p. 597-598 

PROTECTED INTEREST : 

what sliall be deemed to be, at sale of tenure or holding for arrears of 
rent, s. 160, pp. 483, 485. 

PUPiLIC DEMANDS RECOVERY ACT: 

summary procedure for the lecoveiy of rents under Chap. XIIIA, 
s. 158 A, pp 466—471. 

RAIYAT : Sec Fixity of renf^ Raiyut at fixed ratc^^ Sett/ed-faiyat, 
Ocxupancy-raiyat^ Noft-occupaney raiyat and Undcr-raiyaf. 
definition of, s. 5 ( 2), p, 50 

must hold land immediately either under a proprietor or tenure 
holder, s, 5 (3), p 50. 
meaning of, pp. 50 52. 

in determining whether tenant is tcnurediolder or raiyat, regal'd to 
be bad to local custom and origin of tenancy, s. 5 (4), pp, 50 — 52. 
rights as, may be acquired under ti'espasser, p. 52. 
has prior right to landlord to make improvement, unless it affects 
another holding or holdings, s. 77, p. 250. 
compensation for improvement by, s. 82, p. 253. 
principle on w'hich compensation is to be estimated, s. 83, p. 255. 
power of, to sub-let, restrictions on, s. 85, p. 257. 
rulings under former law as to sub-letting by, p. 257. 
rulings under piesenl law as to sub-letting by, p. 258. 
power of, to surrender holding, s, 80, p. 260. 

rulings under foiiner law, as to relinquishment of holding by, pp. 
261, 262. 

rulings under present law, as to, p. 262. 

w'hen raiyat may be regarded as having abandoned holding, s. 87, p. 
264. 

rulings under former law as to abandonment of holdings, p. 265. 
rulings under present law, pp. 266, 267. 
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Raivat : — {continued). 

rights of ejected raiyat in respect of crops and land prepared for 
sowing, s. 156, p. 458. 

-cannot after 15 July, 1880, or after passing of this Act divest himself 
oC his right to acquire occupancy- fight (s. 178 (2) (3) (^?)), to sur- 
render his holding, (s. 178 (3) (c) ), to transfer or bequeath his 
holding in accordance with local usage, (s. 178, (3) (r/), or to apply 
for a reduction for rent, (s. 178, (3) (/) ), pp. 515, 516. 

RAIYAT AT FIXED RATES : 
incidents of, s, 18, pp. 76-78, 
raiyat holding under produce rent is not, p. 77. 

transfeiee of share of holiling of, entitled to be recognized as a tenant, 

p. 77. 

cannot be ejected for arrears of rent, but holding may be sold, s. 65, 
p. 211. 

has right to make improvements on his holding, s. 77, p. 250. 

RANCHI : 

rent law in force in, p. 6. 

RATES, TABLE OP' : See Settlement of rents. 
contents of, s. 104 B, pp. 321-323. 
effect of table, s. 104 B, (6), p. 323. 
application cf table, s. 104 C, p. 323. 

rules and principles to be followed in framing, and settling rents in 
accordance therewith, s. 104 D, p. 323. 

RECEIPT : 

of rent from transferee of non-transferable holding validates transfer, 
p. 1 16. 

tenant making payment to his landlord entitled to a receipt, s. 56 (i) 
p. 190. 

landlord to prepare and retain counterfoils, s. 56 (2), p. 190. 
receipt and counterfoil what to specify, s. 56 (3), p. 190. 
receipt not containing substantially the particulars required, to be 
presumed to be receipt in full, s. 56 (4), p. 191, 
receipts how to be proved, p. 192. 
of rent, effect of by reversioner, p. 193. 

landlord liable to penalty for withholding or failing to keep counter- 
foil of, s. 58, p. 194. 

new provisions added by kc I, B. C., of 1907, p. 195. 
forms of, to be prepared and kept for sale at sub-divisional offices, 
s. 59, P. T97- 

of rent, effect of, by registered proprietor, manager, or mortgagee, s. 
60, p, 198. 
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R ECEl PT : - {continued:), 

for deposit of rent granted by Court to be a valid acquittance, s. 62, 
p. 206. 

to be granted by Court for rent paid into Court in suit for arrears^s. 
152, p. 445. 

form of, Schd. II, pp. 577, 578. 

RECLAMATION : 

of land, to be presumed to be an improvement of a raiyat’s holding 
until the contrary is shown, s. 76 (2) (r) (//), pp. 249, 250. 

RECORD-OF-RIGHTS : 

analysis of law relating to, pp. xcii-cii. 

power of Local Government to order preparation of, s. 10 1, pp. 293, 
297 - 

deposit of expenses of, p. 296. 

processes of survey and record of rights, p. 297. 

what to consist of and to contain, p. 298. 

particulars to be recorded when an order for prepara lion of, is made, 
s. 102, p. 299. 

power to order survey and preparation of record of rights as to water, 
s. 102 A, 303, 305. 

power of Revenue-officer to record particulars on applications of pro- 
prietor or tenure-holder or large proportion of raiyats, s. 103, 
P- 304- 

effect of this section, p. 304. 

preliminary publication, amendment and final publication of lecord 
of rights, s. 103 A, pp. 306, 307. 

presumption as to correctness of record of rights, s. 103B, pp. 308, 309. 

stay of proceedings in Civil Court during preparation of record of 
rights, s. Ill, p. 354. 

note of rents settled aid decisions of disputes to be made in record 
of rights finally published, s. 109D, p. 352. 

Local Government empowered to pass orders for the apportionment 
of the expenses of the preparation of a record of rights except 
when a settlement of land revenue is being or is about to be 
made, s. 114, p. 365 

presumption as to fixity of rents not to apply when record of rights 
has been prepared, s. 115, p. 369, 

validation of publication of past records published under s. 10$, s. 8 
of Bengal Tenancy (Amendment) Act, p. 370. 

Board of Revenue's rule for inspection of, p. 372. 

exemption of Court fees on entries in, issued after final publicationi 
p. 376, 
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RECORD-OF-RIGHTS '.—{conthltted). 

regard to be had by Civil Courts to entries in, s. 147 B. p. 430, 
where record of rights has been finally published landlord to give list 
of survey plots in plaints of suits for recovery of arrears of rent, 
s. 148 (^i), pp. 432, 436. 

REDUCTION : 

of rent, entitling landlord of permanent tenure to enhance, s. 6 (/;), 
PP- 54 , 55 - 

of rent, grounds on which occupancy- raiyat may institute suit for, 
s. 38, pp. 138, 139. 

of rent, how it can be claimed, p. 139. 

of rent, every tenant entitled to, in respect of deficiency in area of 
his tenure or holding, s. 52 {b), p. J72. 
of rent, for decrease in area, rulings regarding, pp. 178-180. 
of rent, could be sued for or claimed as set-off, p. 180. 
of rent, how to be obtained under present law, p. 18 1. 
rulings regarding res judicata in cases of claims, for, of rent, p. 181. 
of rent, Local Government with sanction of Governor-General may, 
in special cases, empower Revenue-ofTtcer to reduce rents, s. Ii3, 
p. 362. 

of rent, raiyat cannot, after passing of this Act, divest himself of his 
right to apply for, s. 178 (3) { /), p. 516. 

RECUSTERED : 

meaning of, in this Act, s. 3 (18), p. 39 

REGISTERS: see Laud Registers. 

of rent suits, form pi escribed for, s. 146, p. 427. 

of rent suits, special, for stSitisiical purposes only, p. 428. 

RE(U STRATI ON : See Land Registration Act. 

classification of documents executed by landlords or tenants, which 
require, p. 39. 

of deeds of sale, mortgage or gift, pp. 39, 40. 

of agricultural leases, when compulsory, when optional, p. 42 

leases held to require, p. 42. 

lease held not to require, pp. 43, 44. 

of under-raiyat’s leases, p. 44. 

of contracts of enhancement, p. 45, 

of documents creating incumbrances on tenures or holdings, p. 45. 
effect of non-registration uf documents required to be registered, 
pp. 45 ‘ 47 . 

conflict between registered and unregistered deeds, pp. 47, 48. 
effect of, of deed of transfer of permanent tenure, p. 68. 
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Registration '.--^continued). 

rules of Registration department for, of documents of transfer of 
permanent tenures by sale, gift or mortgage, p. 69, and App. IV, 
pp. 656-668. 

of contiact of enhancement of occupancy-raiyat's rent eomjiulsory, 
s. 29 0/), p. 119. 

of contiact of enhancement of non-occupancy-raiyat’s rent com- 
pulsory, s. 43, p. 150. 

of lease of under-raiyat for tent exceeding laiyat’s rent by 25 p. c. 
compulsory, s. 48 p, 157. 

effect of, of piopiietor’s name on receipt of rent, s. 60, p. 198. 
of landlord’s impiovement, s. 80, p. 352. 
of sul)-leases by raiyals, s. 83, p. 257. 

of certain iii'.ti aments creating incumbrances, extended period for, s. 
175, P 513 

incumhranccs to be notified to latidloid by Kegistcnng-officei s, s. 176, 
P 513 - 

department, lules of, under Bengal Tenancy Act, App. IV. pp. 656-668. 

REGULATION. S : 

pirtiaily icpcalcd, sections and subjevAs of, p. to and .Schd. I, p. 575. 

RELINQUISHMENT ; Sunendcr, Ab'andomnent. 
there can bo iitt, in case of permanent tenures, p. 75. 

REN'F : Sec Kniianicmefit^ Tenu7\'diidd>’t ^ t\iyment of 
defiiiition of, «. 3 (5), p. 36 . 

coii'iitioiis necessary to make a payment of, pp. 36, 27. 
luhngs as 10 uhat n lent, pp. 26-29. 
abvvabs ate not, p. 26. 

money recoverable as, under vaiiou^ en.ictmenls, pp, >9, 232. 
cesses not rent, though recoverable as such, p, 30. 
is moveable piop^rty, the right to collect it may be sold, pp. 32, 33. 
of tenure-holder, grounds on which it may be enhanced, pp. 58, 59. 
at fixed rate, produce-rent is not, p. 77. 

obligation of occupancy-iaiyat to pay fair and ecpiitable, s. 24, p. 104. 
effect of non-payment of, by occupancy raiyat, p. 107. 
effect of receipt of, by landlord from transferee of non-uansferable 
ri^ht of occupancy, p, 1 16. 

payable by occupancy-raiyat to be presumed fair and equitable, s, 27, 
p n8. 

of occupancy raiyat, enhancement of, ss. 27- -37, pp. 118137, 
effect of payment of, for 3 years, pp, 122, 123 

reduction of, grounds on which occupancy-rniyats may insiitute suit 
for, s. 38, pp. 138- mo- 

48 
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Rent : —{coniinued). 

how reduction of, can be claimed, p. 139. 

payable in kind, system of, where prevalent, p. 145. 

limit of, recoverable fiom under-raiyat, s. 48, p. 157. 

rules and presumptions as to fixity of, s. 50, p, 165. 

former law as to presumption regarding fixity of, p. 166. 

in what cases presumpiion as to fixity of rent cannot arise, p. 166. 

proof of payment necessary to raise presumption, p. 1 66. 

pleadings on which presumption will aiise, p. 168. 

how presumption may be rebutted, p. 169. 

effect of division or consolidation of holdings on presumption, p. 170. 
effe*.t of presumption in case of occupancy raiyats, p. 170. 
presumption as to amount of rent and conditions of holding, s. 5 r, 
p. 171. 

when presumption does not arise, p. 172. 

alteration of lent in respect of alteration in area, s. 52, p. 172. 
rulinj^s regarding alteiation of rent on ground of excess area, 
p. 174- 

landlord no longei required to indicate precise plots added to area, 
s. 52 (5^ p. 174. 

presumpiion when there is found to he, at lime when measurement 
on which claim is based, practice of setllcment being made after 
measurement, s. 52 (6), p. 174. 

what plaintiff must prove in suit for alteration of rent for increase of 
atea, p. 177. 

reduction of, for decrease in aiea, pp. 178-180 

abatement of, could be sued for or claimed as a set off, p. 180. 

how^ to be obtained under present law, p. 18 r. 

rulings regarding n’v judicata in cases of claims for reduction of, 
pp 181, 182 

subject to agreement or usage, to be payable In four ecjual instalments, 
s. 53, p. 185. 

time and place of payment of rent, s. 54, p. 186. 

payment of, by postal money order sanctioned throughout Bengal, 

p. 187. 

when duly paid, p. 187. 

appropriation of payments wf, s. 55, p. 188. 

tenant making payment to his landlord entitled 10 a receipt for, s. 56, 
p. 190. 

receipts for, how to be proved, p. 192. 

effect of receipt of, by reversioner, p. 193. 

penalty and fine fur withholding receipt for, s. 58, p. 194. 
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Rent '.^{continued). 

new provisions added by Act 1 B. C, of 190/, p. 195. 
effect of receipt by registered proprietor, manager, or mortgagee, 
s. 60, p. 198. 

deposit of, operations of ss. 61 to 64, relating to, postponed to ist 
February, 1886, p. 203. 

when tenant may make deposit of, s. 6r, pp. 203-205. 
fees leviable on applications to deposit, p. 205. 
tender of, when valid, p. 204. 

receipt for, deposited to be a valid acquittance, s, 62, p. 206. 
deposit of, when valid, p. 206. 

duty of Court on receiving? application to deposit, p. 207, * 

notification of receipt of deposit of, s. 63, p. 208. 
linutalion in suit for arrears, in case of deposit of, p. 208. 
payment or refund of deposit of, s. 64, p. 209. 
effect of withdrawal of deposit of by landlord p. 210. 
arrears of, permanent tenure-holder, raiyat at fixed rates, and occu- 
pancy-raiyat cannot be ejected for, but tenure or holding may be 
sold for, s. 65, p 21 1. 

a first charge on tenures and holdings, pp. 212-21 5. 
road-cess hut not interest, included under term rent, p. 215. 
execution of decree fur arrears of, pp. 215-217, 
rights of fi actional co-shirers in executing decrees for, pp. 217, 218. 
non-occupancy and under-raiyat may be ejected for arrears of, s. 66 
(1), p. 2IK. 

changes made by Act I, li. C., of 1907, p. 218. 
effect of assignment of, p. 219. " 

receipt of rent after decree for ejectment operates as waiver of right 
to eject, p. 220. 

interest on arrears of, runs at 12 or at i2>^ p. c., under section 
as amended by Act I B.C. of 1907, s. 67, p, 221 
Interest on arrears of, must be decreed, p. 221. 
interest on arrears of, due only at end of quarter, p 221. 
contracts for interest on arrears of, made after passing of this Act, p. 
222. 

changes made by Act I, B. C , of 1907, p. 222. 
damages up to 25 p. c. may be awarded for, withheld without reason- 
able cause, or to defendant improperly sued for, s. 68, p 224. 
tenant not liable to transferee of landlord’s interest for rent paid to 
former landlord without notice of transfer, s. 72 (r), p. 232. 
paid in advance, tenant’s liability in case of, p. 233. 
transfer of back rents, p. 234. 
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Rent : {continued), 

service of notices of transfer, p. 234. 
apportionment of, pp. 234-238. 

all co-sharers must be made parlies to suits for, p. 238. 

separate payment of, not conclu:.ive evidence of apportionment, p. 

239. 

accrual of, under this Act, p. 239. 

liability for, after transfer of occup incy-holdiiifi, s. 73, p. 239. 
this section applies to occupancy rights tiansferablc by custom, p. 

240. 

effect of, receipt of rent from transferee, p. 240 . 

penally for exaction by landlord from tenant of sum in excess of, s. 
75 » P- 247. 

distribution of rent of tenure or hoUImg not binding without consent 
of landlord in writing, s. 88, p[). 268-272. 
rent settled under Chap X, from what date to take effect, s. t ro, pp. 
353 . 354. 

settled in proceedings under Chap X to remain unalterable for j 5 
years in case of tenure-hoUlcr and or cupancy-i aiyat, and for 5 
years in case of non occup incy-i-aiyal, s. 113, p. 364. 
suit for, must include whole claim and all rent due at time of institu- 
tion, p. 400 

statutoiy disabilities in .suits for, p. 401. 

when plaintiff fails to piove rate of rent claimed, it is not the duty of 
Court to ascertain piopcr rate payable, unless asked to do so, ]). 
403. 

eX‘partc and unexc'cuterl decrees for, effect of, pp. 417-420. 
suit for, should not be dismis.sed because it should have been brought 
as a civil suit and viie versd, p. 428. 
suit for, cannot be brought until lapse of three months from date of 
institution of previous suit, s. 147, p. 428. 
suits for recovery of, procedure in, s. 148, pp. 431-439. 
suits for, by co-sharer landlords, s. 148 A, pp. 439-441. 
payment into Court of, admitted to be due to third person, s. 149, pp. 

441-444. 

payment into Court of, admitted to be due to landlord, s. 150, p. 444. 
provision for payment into Court of portion of, admitted to be due, s. 
I5r, p. 445. 

receipt to be granted by Court for, paid into Court, s. 152, p. 445. 
waiver of forfeiture by receipt of, p. 457. 

power for Court to fix fair rent as alternative to ejectment, s i 57, p. 
460. 
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RENT-FREE LAND : 

in area not permanently settled may be assessed with fair and equit- 
able rent when land icxciuie is for first time made payable or 
fresh settlement of land revenue is made, s, 192, p. 568. 

RE NT- LAW : 
of Calcutta, p. 3. 
of p. 4. 

of Orissa, pp. 4, 5. 
of Ang'ul, p. 5 
of Sambalpur, p. 6. 
of Darjiliny, p. 6. 
of S(}nthal Pa ry anas, p. 6. 
of Chota NaLipLir, p. 6. 
of Eastern I>en^al, p. 7. 
of Jalpaigiiii, pp. 7-0 
of Cliill.i^oni»' Hill Tracts, p. 9. 
of Sylhet, p. () 
of (ioalpara, p 10 
of Assam Valley I^istricts, p 10 
KENT LAW C():\lMLSSION : 

ptoposed definition of land by, p. 17. 

REPEAL * ENiufntcnis. 

enactments repealed by Act, s. 2 and Sch. I, pp. ro, 575, 576. 
effect of, p. i I . 

RES JUDICATA ■ 

in cases of claims fo*- i eduction of rent, p. 181. 
in settlement cases, p. 340. 

effect of cx-piifte and unexecuted decrees for rent, pp. 417--420. 
lulin^'s regal ding pp. 420—424. 

REVENUE ; 

nothing in this Act affects any enactment fur avoidance of tenancies 
or incumbrances for arrears of, s. 195 (t) p. 572. 
REVENUE-OFFICER : See Record of Rights 
definition of, s. 3 (17), p. 38. 

all Deputy Collectors invested with powers of, 38. 
may ascertain and record particulars specified in s. 102 on application 
of proprietor 01 tenure-holder or large proportion of raiyats, s. 
103, p. 304, 

may publish in draft, amend and finally publish record of rights, s. 
1 03 A, p. 306. 

record of rights certified by, to have been finally published, to be 
presumed to be correct, s. 103 B, p. 308. 
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Revenue-officer '.'^[ continued ). 

when a settlement of land revenue is being or is about to be made 
may settle fair rents and prepare settlement rent roll, s. 104, 

P- 317. 

procedure for settlement of rents and preparation of rent roll by, s. 

1 04 A, p. 319. 

may prepare table of rates, s. 104 B, p. 321. 
may settle rents on basis of table of rates, s. 104 C, p. 323, 
in framing table of rale^* and settling rents to be guided by rules of 
Local Government and to have regard to general principles of 
Act for enhancement or reduction of rent, s. 104 D, p. 323. 
to publish in draft and amend settlement rent roll, s. 104E, p. 

324- 

after sanction by confirming authority to finally frame settlement rent 
roll and incorporate it with record of rights s. 104 F, p. 324. 
appeal to lie to superior Revenue authorities from all orders of, 
prior to final publication of record of rights, s. 104 G, p. 325. 
may settle rents on application of Landlord or the tenant in cases 
when a settlement of land revenue is not being or is not about 
to be made, s. 105, p. 330. 

may decide disputes arising in cases under Part III, where a settle- 
ment of land revenue is not being or is not about to be made, 
s. 106, p. 337. 

in settling such disputes to be guided, subject to rules of Local 
Government, by Civil Procedure Code, and his orders to have 
force and eflfect of Civil Court decrees and to be final, s. 107, 
P- 343 * 

orders of, under ss. 105, 106, 107 to be subject to revision by specially 
empowered Revenue officer, s. 108, p. 344. 
power of, in Bengal to correct mistakes in record of rights, s. 108A, 

p. 344. 

appeals from orders of Revenue officer under Part III of Chap. X 
to lie to Special Judges and High Court, s. ioqA, 346. 
no first appeal from order of, under s. 105 of former Chap. X, 
P- 347. 

no second appeals from Revenue officer’s decisions settling rents, 
P- 347. 

power of, in Bengal to give effect to agreement or compromise, 
s. 109B, p. 349. 

power of, to settle rents on agreement, s. 109 C, p. 351. 
may be invested by Local Government with power to make special 
settlements of rents in special cases, 5. 112, p. 362. 
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Revenus-Officer : - 

appeals lie to District Judge from settlements of rents or decisions of 
disputes made or given within 30 days of commencement of 
Amending Act of 1898, if presented within 30 days of settlement 
or decision, s. 9 of Amending Act, p, 370. 
power for Local Government to make rules to regulate procedure of, 
in discharge of duties under Act, s. 189, p. 564. 

REVERSIONER : 

receipt of rent by, p 103. 


REVIEW : 

deposit on applicadon for, of judgment, s. 153A, p, 454. 

REVISION : 

powers of, of High Couit under Couil’s Chatter in settlement cases, 
P- 349- 

powers of, of High Court under s. 622, p. . 453, 563. 


RULES : 

power of High Court to make, defining powers and duties of 
managers, s. 100, p. 287 

power* of Local (iovernment to make rules regarding procedure, 
puvveis of ollficers and service of notices, s. 189, pp. 564, 565. 
proicdurc for making, publication, and confirmation of rules, s. 190, 
pp. 566, 567. 

made iindei this Act may be amended, added 10, or cancellcfl by 
authority having power to make them, s. 190 (6\ p, 567. 
framed by Government under this Act, Appdx. I, p. 593-619. 
which of these rules have been extended to Orissa, p. 5. 
framed by High Court under this Act, Appdx. HI, pp. 649-655. 
of Registration Department un ler IJengal Tenancy Act, Appdx. IV, 
pp. 656-668. 

SALE : 

registration of deeds of, executed by landlords or tenants, pp. 39-41. 
transfer of permanent tenure by deed of, s. 12, pp. 66,67. 
transfer of do. by, in execution of decree other than decree for rent, 
s. 13, p. 69. 

occupancy rights not transferable by custom do not pass at sale in 
execution of decree not being decree for arrears of rent, p. 113. 
of distrained crop, ss. 128— 131, pp. 390, 391. 
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procedure on transfer of pernisinent tenure by, s. 14, p. 71. 
general power of piirclriser as to avuidance of mcunibrances on sale 
of tenure or holding for arrears, s. 159, p 473. 
patni taluks may pass at, p. 473. 
what pa-ised at, under former law, pp 474-476. 
a share of (etuire could be sold, p. 476. 

wliat UQA' pisses at a sale in execution of a decree foi arrears of rent, 
pp. 477 - 4 ^ 0 . 

grounds on winch sale held in execufion of a rent decree can be set 
aside, p. 480. 

what shall be deemed protected interests .it, s. 160 p 483. 
meaning of “ incuml^t.ince,’* and “registered an 1 noiihed incum- 
brance,” s. tbi, j>. 48 5 

application for sale of te mre or holding what to specify, s. 162, 
p. 486. 

order of attachment and pio I im.iMon c^f sale of leninv or holding for 
arrears to be issumI simult.incMiusIy, s 163 (i), p. 487. 
proclamation of s ile wlril to contam and liow to be published, s. 163 
(4). p. 4 ^^ 

when tenure or holding .it tixe I rates to be sold snbjec t to registered 
and notified mcumbi.in' e^, and effect thereof, s. 16 p p. 489. 
meaning ofbiildmg at, p. 489 

sale of tenuie or hoMing at U\ed rates with tiower to avoid all incum- 
brances, a ivl effect thereof, s 165, p 490 
of ocenj) incy-holdiug with power to avoid nil incHimbrances, and effect 
thereof, s. 166, ]*. 490. 

procedure for annulling incumbiances, s. 167, p 49 r. 
power of LoCfd (lovcrnment to direct that occnpa’u'v holdings be dealt 
with as tenures, s U)8, j) 4«)4. 
rules for dispos'd of s ile proceed'* at, s. [69, u 495 
ss. 278 to 284 of t'noi Ib'occduie C )dc not ti'i apply to a tenure or 
holding attached m cxecniion of a decree fur airears, s. 170(1 
p. 498. 

tenure or Imlding to be udeased from atiat hment only on jiayment 
into Court of am innt ol tlecrce with costs, or on confession of 
satisfaction by decree-holder, s. 170 {2 \ p. 498. 
amount paid into Court to prevent sale to be in certain cases a 
moitgagc debt on tenure or holding, s. 171, p. 502. 
who may pay money into Cuiiit under this section, 503. 
other remedies of persons whose inteiests are affected by, p. 503. 
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Sale for arrears of rent \~{continuedY 

iiiferioi tenant who pay nioney into Coiiii to pj event sale may deduct 
amount from rent due hy him, s. 172, p. 504. 
decree-holder may bid at sale, s lyj, p. 505 
application by judgment-debtor lo set aside sale, s. 173, ji. 505. 
sale to be set aside it jmlginent-debtor ileposits dciTCtal amount with 
costs, and 5 p. c. on purchase-money (to be paid to purchaser) 
within 30 days of sale, s. 174 t:), p 507. 
this section does not confer a new light, p. 507. 
meaning of deiaee in this se. tion, p. 507. 

who may deposit decictal amount and apply 0 have sale set aside, 
p. 508. 

amount deposited cannot be rateably distiiluiled, p. 509. 
how and wivn deposit niay be made and its effect, p. 510. 
no charge, on projierty for amount naid to set aside sale, p. 512. 
if judgment-debtor applies under s. 174 cannot apply under s. 31 1, 
C P C., s. 174, proviso pp. 507, 511, 512. 
no ap[K;d lie's fiom an onlei iindei this section, p, 512. 
how an 01 Icr under this section ('an be set aside, p. 512. 

SALE LOR ARREARS OF REVENUE. 

nothing lu tins Act affects en.'.ctmcnt foi avoidance of tenancies and 
inc,liiiibrances by, s, lOj (c), p. 572. 
laws relating to, p. 573. 

SAMBALPUR 
lent law of, ]). 6 . 

SAM BAT YEAR : 
vvheic prevalent, p. 37. 

SCHEDULED DISI'RICTS • 

Bengal Tenancy Act not in force m, but may Ire ciNteiided to, s. i (3) 
p. 2. 

Bengal Tenancy Act may on ler s. 5, Art XIV of 187; be e'ctcncled to 
any part of a scheduled distiict, p. 7. 

SERVICE TENURES . 

exempt fioin op-' iation of, s. 8c), p. 273. 

incidents of, not to be affected iiy this Act, whiclj confers no right to 
transfer or becpieath sucli tenures, s. 18 r, p. 525. 
rulings relating to, pp. 53 1 -534- 
onus of proof m case^ relating to, p. 534. 
adverse possession of, p. 534. 
ejectment cjf holders of, p. 534. 
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SET-OFF : 

in rent-suits, rulings regarding, pp. 408-410. 

SETTLED RAIYAT : 

not mentioned in, s. 4, p. 49. 

definition and incidents of status of, s. 20, pp 89, 90. 
distinction betAveen, and occupancy-raiyat, p. 91. 
co-sharer laiyats can acquire rights of, s. 20 (4), pp. 90, 92. 
retention and recovery of rights of, s. 20 (5) and (6), pp. 90, 92. 
onus of proof of right of, s. 20 (7), pp. 90, 93. 
has occupancy-rights, s. 21, p. 93. 

retrospective effect of provisions as to acquisition of occupancy- 
rights by, s. 2J (2), p. 93. 

SETTLEMENTS : 

modifications in Chapter X introduced by the Amending Act of 
1898, pp. 288-293. 

power of local Government to order survey and preparation of 
recoid of rights, s. loi, pp. 293, 297. 
remedies of persons affected by, p. 302. 

settlement of rents, preparation of settlement rent roll and decision 
of disputes in cases where a settlement of l.ind revenue is being 
or is about to be made, pp. 310-330. 
procedure for settlement of rents in Government and temporarily 
settled estates, pp. 310-317. 

settlement of rents, and preparation of settlement rent roll, when to 
be undertaken by settlement officer, s. 104, p. 317. 
modifications effected by s. 104, p. 318. 

procedure for settlement of rents and preparation of settlement rent 
roll under Part H of Chap. X, s. 104 A, pp. 319-321. 
contents of table of rates, s. 104 15, pp. 321-323. 
application of table of rates, s. 104 C, p. 323. 

rules and principles to be followed in framing table of rates, and 
settling rents in accordance therewith, s. 104 U, p. 323 
preliminary publication and amendment of settlement rent roll, 
s. 104 E, p. 324 

final revision of settlement rent roll and incorporation in record of 
rights, s. 104 F, p. 324. 

appeal to, and revision by, superior Revenue authorities, s. 104 G, 
P* 325- 

limitation of jurisdicticn of Civil dourts in matters relating to rent, 
s. 104 H, pp. 326-330. 

presumptions as to rents settled under ss. 104 A to 104 G, s. 104 J, 
p. \30. 
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Settlement \-\continueil), 

settlement of rents and decision of disputes where a settlement of 
land revenue is not being or is not about to be made, pp. 330-353. 
settlement of rents by Revenue officer, when a settlement of land 
revenue is not being or is not about to be made, ^ J05, p. 
330. 

omission from s. 105 of provision for settlement of rent of excess land 
by Revenue officer of his own motion, p. 332. 
decision of questions arising during the course of tettlemenl of rent 
under Part III, s. 105 A, p. 334. 
decision of “disputes” by Revenue officer, s. 106, p. 337. 
distinction between “objections” and “disputes,” p. 339. 
to what matters “disputes” may relate, p. 339. 
cases under sec. 106 are suits, p. 340. 

procedure to be adopted by revenue officer in settling rents under 
Part III of Chap. X, s. 107, p. 342. 
revision by Revenue officer, s. 108, p. 344. 

correction of mistakes in Bengal by Revenue officer, sec. 108 A, p, 
344 - 

bar to Jurisdiction of Civil Courts, s. 109, p. 345. 
appeals from decisions of revenue officers under ss. 105 to 108, 
s. t09 A, p. 346. 

date from which settled rent t.akes effect, s. iio, pp 353, 354. 
stay of proceedings in Civil Court during preparation of record of 
lights, s. Ill, p. 354. 

limitation of jurisdiction of Civil Courts in matters other than rent 
relating to record of lights, s. iii A, p. 356. 
power of Local Government to authorize special settlements of rents 
in special case.s, s. 1 12, pp. 362-364. 
periods for which rents settled under this Chapter are to remain un- 
altered, s. 1 1 3, p. 364. 

recovery of expenses of proceedings under Chapter X, s. 114, pp. 
365.369. 

presumption as to fixity of rent not to apply where record of rights 
has been prepared, s. 1 1 5, p. 369. 
validation of past records, s. 8 of Amending Act of 1898, p. 370. 
effect of settlements and decisions by Revenue officers made before 
commencement of Amending Act of 1898, s. 9 of Amending Act, 
P- 370. 

Act V of 1894, B. C., repealed, s. ii of Amending Act of 1898, p. 372, 
Board of Revenue's circular regarding inspection of settlement re- 
cords, p. 372. 



764 


INDEX. 


Settlp: A i ENT '.—(continued). 

Board of Revenue’s lules for levy of Court, process, and copying-fees 
in survey and settlement, pp. 372-376. 
rules framed by Government under this Act under Chap. X, of this 
Act, Appdx. I, Chap VI, pp. 601-618 

SET'I'LKMENT RENT ROLL: 

may be prepared in cases where a settlement of land revenue is being 
or about to be made, s. 104 (c), p. 317. 
what to contain, s. 104 A t2), p 320. 

may be prepared on basis of table of rates, s. 104 C, p. 323. 
pieliminary publication and amendment of, s. 104 E, p. 324. 
final revision and mcoiporaiion of, in record of ru'hts, s. 104 F, p. 324. 

SETTLE M E N 'I - G F F 1 C E R : 

all Deputy Collectois iiue^ted with powers of, p. 38. 
nothing in this Act affects powers and duties of, as defined in laws 
not repealed by this Act, s. 195 \ii\ p. 572. 
powers of officers appointed by Local Go\ eminent to be, to have 
poweis of a Civil Ctmrt and powers under s. 189 (n {a) {li) and 
(( ) of Tenancy Act, Appd.v. I, Chap. VT, Rule 4o(rt), p, 601. 

SETTLEMENT RECORDS: 

Boaid of Revenue’s circulars on subject of custody, pieservation and 
grant of copies of, pp 372-376. 

SHI KM I TALUK: 
is a tenure, p 16. 

SIGNED : 

what it includes, in this Act, s. 3 (14), p 37. 

SINGHBHUM : 

rent law in force in, p. 6. 

SIR : See Prop 7 ietor's pf ivalc land. 

SONTHAL PARGANAS : 

ss. 56, 58, (i) (3) and 84 extended to, pp 6, 256. 

SMALL CAUSE COURT : 

suit by an assignee of arrears of rent exv cpted from jurisdiction of, p. 29. 
suit for sum exacted in excess of rent payable cognizable by, p. 248. 
jurisdiction of, when excluded in suits of compensation for wrongful 
distraint, pp. 396, 397. 
jurisdiction of, in suits for rent, p. 425. 

jurisdiction of, in suits for sale proceeds of tenure sold in execution 
of decree for arreais of rent, p. 498. 
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SPECIAL JUDGE: 

appeals to lie from decisions of Settlement-officers under Chap. X to, 
and from decisions of, Special Judge (not being a decision settling 
a rent) to High Court, s. 109 A, p. 346. 
appeal of, to be brought wiiliiu 30 days from date of decree or order 
appealed against, art 4, Sdul. Ill, p. 581. 

SPECIAL LAW : 

Tenancy Art does not affc^ t any special law not expressly or im- 
pliedly repealed by it, s. 195 (/}, p. 572. 

STAMP ACT : 

cultivator's leases exempt from provisions of, p 41. 
receipts for more than Rs. 20, if on account of itiit of land not assess- 
ed to Government revenue, not exempt from stamp duty, p. 191. 
appiaisement of crops, for the purpo-^e of ascenaining amount to be 
given to landlord as rent, exempt from stamp duty, p. 22tS. 
written authorities to naibs, gnmastas or agents of landlords to act 
111 Court must be stamped under art. 50, Act I of 1879, p, 426 

STAPLE FOOD-CROPS : 

rules for preparation of piice-hst of, s. 39, pp 140-142. 
rules framed by Goveinmciit under tins .Act regarding, Af>pdx. I, Chap. 
II. pp 594-59f>. 

what ar<^, 111 cac h local area, and maits at which then* ])iires are 
recorded, Ap))]\'. I, Schd. II. pp. 635-638. 

SUH-DIVISION . See Division. 

SUH-ni\MS10NAL OFFICPIR : 

vested wnh poweis of a Collector under ss t2, 13, and 15, pp. 38, 68. 
vested with powers of Ctjllector undei ss. 69, 70, and 7 1, for purpose 
of appraising and dividing produce-rents, pp. 38, 227. 

SU15-LETTIN(; . 

of permanent tenure'^, p 66. 
occupancy-iaiyat’s right of, p. 117. 
restrictions unrier Act on, s. 85, p. 257. 
rulings under foimer law as to, p. 257. 
rulings under present law, as to, p. 258. 
registration rule under s. 85, p. 259. 

when whole or part of abandonerl holding has been sub-let by register- 
ed instillment, the Ian ilord before entering on it must offer the 
holding to sub-lessee for remainder of term on condition of sub- 
lessee paying up arrears, s. 87 (4), p. 264. 
landlord cannot disttain produce of part holding sub-let with his 
written consent, s. 12 J (3), p. 385. 
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Sub-Letting {--{continued), 

inferior tenant whose property has been distrained for amount due 
from superior tenant and who has paid that amount to release 
his property may deduct amount so paid from rent due to his 
immediate landlord, s. 137 (i), p. 393- 
may sue for any amount so paid by him which he has not deducted 
from his rent, s. 137 (2), p. 394. 

when land is sub-let and a conflict arises between superior and inferior 
landlords as to distrained property, the right of the superior land- 
lord shall prevail, s. 138, p. 394. 

after passing of this Act, occupancy-raiyat cannot divest himself of 
right to sub-let, s. 178 (3) {e\ p. 516. 

SUBORDINATE JUDGE : 

no appeal from order of, if the amount claimed does not exceed Rs. 
100, unless decree or order has decided question of title, or of 
right to enhance or vary rent or of amount of rent annually 
payable, s. 153 {a), p. 445. 

SUCCESSION : 

includes intestate and testamentary, s. 3 (t 3\ p. 37. 
service of notice of, to permanent tenure, p. 68. 
procedure in case of, to permanent tenure, s. 15, p. 71. 
bar to recovery of rent pending notice of, s. 16, p. 72. 
this section bars recovery of rent, but not institution of suit, p. 73. 
ss. 15 and 16 do not have retrospective effect, p. 73. 
certificate under Act VII of 1889 not required to collect arrears of 
rent due to deceased person, pp. 73, 402. 
procedure in case of, to share in permanent tenure, s. 17, p. 74. 
procedure in case of, to holding at fixed rates, s. 18 {a), p. 76. 
to occupancy right on death of raiyat, s. 26, p. 1 10. 

SUMMARY PROCEDURE : 

for the recovery of rents under the Public Demands Recovery Act, 
Chap. XIII A, s. 158 A, pp. 466*471. 

SURRENDER : 

of lease by a raiyat must be stamped as release, p. 42. 
raiyat not bound by lease or other agreement for fixed period may 
surrender his holding at end of agricultural year, s. 86 (1), p. 260. 
but liable to landlord for rent of following year, unless he has given 3 
months* notice of, s. 86 (2), p. 260. 

notice to be presumed to have been given, if raiyat takes new holding 
or ceases to reside in same village 3 months before end of year, s. 
86 (3), p. 260. 
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Surrender ; - {continued), 

raiyat may serve notice through Civil Courts s. 86 (4), p, 260. 
when holding subject to incumbrance, surrender not valid unless 
made with consent of landlord and incumbrancer, s. 86 (6), p. 261. 
subject to this exception raiyat and his landlord may arrange for 
surrender of whole or part of holding, s. 86 (7), p. 261, 
rulings as to surrender under former law, pp. 261, 262. 
rulings as to surrender under present law, p 263, 263. 
rule for service of notice of surrender, p. 263. 

applications for service of notice of, exempt from Court-fee duty, p. 
263. 

sub-section (6) introduced as protection against collusive surrender, p. 
263. 

after passing of this Act raiyat cannot divest himself of his right to 
surrender his holding, s, 178 (3) (r), p. 516. 

SURVEY : 

power of Local Government to order, in proceedings, for settlement 
of rents, s. loi, pp. 293, 294. 

Local Government may confer on any Revenue-officer power to enter 
on any land and survey it and any power exercisable under 
llengal Survey Act, s. 189 (i) {tf), p. 565. 

SYLHET\ 

rent law of, p. 9 
TALUK : 

distinction between kharija or huzuri and shikmi mazkuri or shamili, 
p. 16. 

Noabad taluks in Chittagong are not estates, p. 16, 

TANK : 

is a protected interest at sale of tenure or holding for arrears of rent 
due thereon, s, 160 (c>, p. 483. 
when no occupancy-right accrues in, p. 87. 

TEMPORARY SETTLEMENT : 

in area under, rent of tenure may be enhanced on expiry of temporary 
settlement, unless the right to hold beyond term of settlement 
has been expressly recognized in settlement proceeding, s. 191, 
p. 567. 

in area under, a Revenue officer may in case of new assessment of 
revenue fix a fair and equitable rent, notwithstanding terms of 
contract between the parties, s, 192, p. 568. 

TENANCY : 

how constituted, pp. 23,-25. 
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TeNancv : — {continued). 

payment of rent not necessary to establish or m.aintain, p. 25. 
purpose of, to be considered when determining whether tenant is 
tenure-holder or raiyar, s. $ (4) pp. 50, 52. 
when area of, exceeds 100 bi^has, tenant to be presumed to be tenure- 
holder, s. 5 (5), pp. 50, 53. 

division of, not binding without consent of landlord in writing, s. 88, 
pp. 268—272. 

application to determine incidents of, s. 158, p. 462. 
what questions may be determined in such applications, p. 463. 
co-sharer landlords cannot apply under this section, p. 464. 
when application may be made for determination of incidents of more 
than one holding, p. 464. 

rules for issue of commissions under this section, p. 465. 

TENANT : 

definition of s. 3 (3), p. 17. 

a person may be, notwithstanding want of title on part of landlord, 
pp. 24, 52, 149- 

classes of tenants for the purposes of this Act, s. 4, p. 49. 
consideiations by which Court should be guided in determining 
whether a tenant is a tenure-holder or raiy.it, s. 5 (4^ pp. 50, 52. 
must 1)6 presumed to be a tenure-holder, when the area of land held 
by him exceeds one luimlred bighas, s. 5 (5), [>p. 50, 53. 
relation of landlord and must exist before provisions of this Act can 
be applied, p 162. 

entitled to receive and be maintained in peaceable possession, p. 162. 
burden of proof a-* to receipt of possession by p. 164. 
no forfeiture of rights of, by denial of landlord’s title, pp. 106, 274. 
presumption as to amount of ret^ and conditions of holding, s 51, p. 

171. 

entitled to ^ H on payment of rent to his landlord, s. 56, p. 190. 
entitled to ii landlord a full discharge or statement of account 

at do e.ir, s. 57, p. 193. 

may institute ft against landlord to recover penalty for withholding 
receipt and statement of account, s. 58, p. 194. 
not entitled to plead payment of rent to third person against pro- 
prietor, manager or mortgagee registered under Land Registra- 
tion Act, s. 60, p 198. 

when entitled to make deposit of rent, s. 61, p. 203. 
not liable to transferee of landlord’s interest for rent p.iid to former 
landlord without notice of transfer, s. 72 (1), p. 332. 
liability in case of rent paid in advance, p. 233. 
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Ten ant: —{con tinued). 

all impositions on, under denominations of abvvab, mahtut, &c., 
illegal, and all stipulations for payment void, s, 74, p. 241. 
essees are tenants and cannot contract to pay abvvabs, p. 246. 
penalty for exaction by landlord from, of sum in excess of rent pay- 
able, s. 75. P- 247 - 
exacted, meaning of, p. 247. 

suit against tenant as trespasser to be dismissed : plaintiff not entitled 
to any other relief, p. 273. 

may be ordered by Court to attend and point out boundaries of land 
when landlord desires to measure, and if he refuses or neglects 
tn attend, map and measurements of land to be presumed correct, 
s. 91, p. 278. 

inferior tenant may deduct from liis rent any amount he may have 
paid to get his distrained property released, s. 137, p. 393. 
cannot raise interpleader suit, p. 402. 
cannot deny landlord’s title, p. 403. 
possession of, not adverse to landlord, p. 404. 
landlord need sue only his recognized tenant, p, 405, 
landlord may sue the real tenant, p. 407. 
admissions by co-tenants, when evidence, pp. 407, 408. 
cannot cither betore or after passing of this Act divest himself of 
occupancy right, or of right to acquire occupancy right, or agree 
to his being ejected otherwise than under this Act, or divest 
himself of his right to make improvements and claim compensa- 
tion for them, s. 178 (i) {a) {b) {c) (r/;, p 515. 
cannot after passing of this Act divest himself of right to apply for 
a commutation of rent payable in kind, s. 178 (3) p. 516, 
not enabled by this Act to viol ite conditions binding on his landlord, 
s. 194, p. 572. 

TENDER : 

of rein when valid, p. 204. 

TENURE; Permanent tenure^ Fixily of rent^ Sale for arrears of 
rent, 

definition of, s. 3 (7), p, 33. 
permanent, definition of, s. 3 (8), p. 33. 
registration of documents creating incumbrances on, p. 45. 
held since Permanent Settlement liable to enhancement only in 
certain cases, s. 6, p 54. 

rent of, may be increased on ground of increase in area, p. 54. 
what reductions of rent entitle landlord to enhance rent of, p, 55. 

49 
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Tenure '.—{continued), 

proof of existence of, at time of Permanent Settlement, pp. 55, 56. 
rulings regarding burden of proof as to whether a tenure has been 
held from time of Permanent Settlement, pp. 56, 57. 
grounds on which lent of, not held from time of Pernianent Settle- 
ment, may be enhanced, p. 57. 
fi actional co-sharcr cannot enhance rent of, p. 57. 
limits of enhancement of rent of, s. 7, pp. 58, 59. 
rulings as to onus of proof m cases of enhancement of, p. 58. 

Court may order that enhancement of rent of, may be gradual, 
s 8, p. 59. 

rent of, if once enhanced, may not be altered for fifteen years, s. 9, 

p. 59. 

holder of permanent tenure not liable to be ejected except on proof 
of breach of condition for vvliich he is liable to be ejected, s. 10, 
p. Oo. 

if contract providing fur ejectment has been made after passing of 
this Act, condition must be consistent with provisions of this Act, 
* s. 10, proviso, p. 60. 
permanent tenures how created, p. 60. 
permanent by contract, rulings regarding, pp. 60, 6r. 
f>ennaneni l)y custom or course of dealing, rulings 'regarding, 
pp. 61 — 64. 

transferability of permanent tenures, pp. 65, 66. 
onus (»f proof of transferability of, p. 66. 
snb-leltmg of, permanent tenures, p. 66. 

voluntary transfer of, by lale, gtft or mortgage to be made only by 
registered instillment, s. 12, pp 66,67, 
of permanent tenure, when complete, 68. 

prucedur'e for voluntary transfer of permanent tenure, s. 12 (2) (3), 
pp. 66, 67. 

procedure on transfer of permanent tenure by sale In execution of a 
decree ^han a decree for arrears of rent, or by foreclosure 
of mortga : 1 3, pp. 69, 70. 

procedure on transfer of tenure by sale in execution of a decree for 
anear-s of rent, s. 14, p. 71. 

procedure in case of succession to permanent tenure, s. 15, pp. 

71, 72. 

recovery of rent bar-red pending notice of succession to permanent 
tenure, s. 16, p. 72. 

ss. 15 and 16 apply to patni tenures, p. 73. 

ss. 15 and 16 do not have retrospective effect, p. 73. 
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Tenure \ ^{continued), 

provisions of ss. 12, 13, 14, 15 and 16 apply to the tiansfer of and 
succession to a share in a permanent tenure, provided division 
of tenure has been made with consent of landlord in writing, 
s. 17, p. 74. 

rights and liabilities of transferee of part of, p. 74. 
permanent, cannot be relinquished, p. 75. 
on failure of heirs, permanent, escheats to Crown, p. 75. 
saving as to statements in instruments of transfer of, or holding, 
when landlord no party, s. 18A, p 82. 
rent of, unchanged from time of Peimanent Settlement cannot be 
increased except on proof of increase in area, s. 50 (i), p. 165, 
presumption that rent of, has not been changed since time of Per- 
manent Settlement, when proved to have been held at same 
rate for 20 years, s. 50 (2), p. 165 

but this does not apply to tenure for a teim or determinable at will 
of landlord, s. 50 (4). p. 166. 

or to land for which record of rights has been prepared, s. 115, p. 369. 
rent of, liable to alteration on proof of alteration in area, s. 52, 
pp. 172, 174 - 

rent is first charge on, and tenure may be sold for arrears of rent, 
s. 65, pp. 211—215. 

rent of tenure In temporary settled aiea may be enhanced on expiry 
of temporary settlement unless the tight to hold beyond term of 
settlement has been recognized in settlement-proceedings, s. 191, 
p. 567. 

TENURE-HOLDER ; 

definition of, s. 5 (i), p. 49. 

when determining whether tenant is teniii e-holder or raijat, regard 
to be had to local custom and origin of tenancy, s, 5 (4), p. 50. 
meaning of, pp. 50—52. 

a tenant must be presumed to be, when area of land held by him 
exceeds one hundred bighas s. 5 (5), p. 50. 
farmers of Government estates, when, p. 52. 
rent of may be increased on ground of increase in area, p. 54. 
limits of enhancement of rent of, s. 7, pp. 57, 58. 
rent of, may be enhanced up to customary rate, p. 58. 
profits to be left to, p. 58. 

restrictions on enhancement of rent of, by Court, ss 8, 9, p. 59. 
grounds on which, can be ejected, pp. 64, 65. 

period of limitation in suit for ejectment of, and for bieach of condi- 
tion of contract, p. 65. 
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Tenure- HOLDER : - {continued). 

rent of, settled in proceeding under Chap. X, to remain unaltered fo 
15 years, s. 113, p. 364. 

TERMS : 

definitions of, used in Tenancy Act, ss. 3, 5, pp. 14—48. 

TRANSFER : 

and tiansmission of permanent tenure, permitted to same extent as 
of other immoveable property, s. ii, p. 65. 
procedure in case of voluntary transfer of permanent tenure by sale, 
gift or rnoitgagc, s. 12, pp. 66, 67. 
procedure introduced by Act I, H. C., of 1907, pp. 67, 68, 69. 
of permanent tenure, when complete, p. 68. 
mode of service of notice of, p. 68. 

procedure in case of transfer of permanent tenure by sale in execu- 
tion of decree other than decree for arrears of rent or by fore- 
closure of mortgage, s. 13, p. 69. 
of patni and darpatni taluks, p. 70. 

procedure on transfer of permanent tenure by sale in execution of 
decree for arrears of rent, s. 14, p. 71. 
procedure in case of tiansfer of shate in permanent tenure, s 17, 
p. 74 - 

of holding of raiyat at fixed rates, s. 18 {a\ p. 76 
saving as to statements in instruments of, when landlord no party, 
s. 18A p. 82. 

effect of invalid, of whole or part of occupancy holding, p 108. 
of occupancy-right, when transferable by custom, how to be effected, 
p. 1 16. 

of landlord's iiUeiest, right of, pp. 232, 233. 
tenant’s liability in case of, s, 72, pp. 232, 233, 
of back rents, p. 234. 

apportionment of rent on tiansfer of share of landlord’s interest, of 
transfer of his interest to several co-sharers, or of division of his 
interest, pp. 234—238. 

of landlord’s interest, service of notice of, p. 234, and rule 33, Chap, 
V, (iovt. Rules, p. 600. 

of occupancy-holding, liability for rent in case of, s. 73, p. 239. 
a gumashta cannot consent to transfer of holding, p. 427. 
after passing of Act raiyat cannot contract himself out of right to 
transfer his holding according to local usage, s. 178 (3) (^/), 
p. 516. 

nothing m Act confers right to transfer a service tenure, which could 
not formerly be transferred, s. j8i, p. 525. 
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TRANSFERABILITY : 

of permanent tenures, s. ii, p. 65. 

onus of proof of, p. 66 

of occupancy-riglns, pp. in — 117. 

onus of proof of, of occup.incy rights, p. 115. 

of homestead land, local custom or usage of, p. 537. 

TRANSFER OF PROPERTY ACT: 

effect of provisions of, on registration of deeds of sale, mortgage or 
K'ft. PP- 40, 47, 4«- 

provisions of, legarvling registration of agricultural leases, p 42. 
provisions of, regarding^ liability of person who has paid rent after 
tiansfer of his landlord’s interest, p. 234. 

TREES : 

occup.incy ralyat may cut down, on his land Avithout landlord’s con- 
sent, unless there be custom to contrary, s. 23, p. loi. 
liglits of occupancy raiyat with regard to trees, pp. 103, 104. 

TRESPASSER : 

may be treated as tenants at pleasure of landlord, pp. 23, 24. * 

rights as a laiyat may be acipiired under, pp 24, 52. 
maybe made to pav fair rent as alternative to ejectment, s. 157, 
p. 460. 

1 tilings 1 elating to, p, 461. 
ejectment of. by co-sharers, |). 464. 

UNOKR-RAIYAT : 

interest of, in parcel or parcels of land is a holding, p. 33. 

icgislration of leases of, p. 44. 

definition of, s. 4 (3), p. 49, 

limits ot rent recoverable from, s. 48, p. 157. 

restrictions on ejectment of, s. 49, pp. 157, 159. 

notice to quit to, when may be given and how to be served, pp. 159, 
160. 

acquisition of occupancy-right by, p. 160. 
other rights of, p. 160. 

may be ejected for arrears of rent, s. 66 (j), p. 218. 
restrictions on power of sub-letting to, s. 85, pp. 257—259 
rulings under old law as to right of sub-letting, p. 257. 
acquisition of occupancy-tights by, and transferability of such rights, 
p. 258. 

further provisions of present law as to, p. 258, 

periods for which rents of under-raiyats settled under Chapter X 
are to lemain unaltered, s. 113, pp. 364, 365. 
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Under-raiyat \-{contint4ed\ 

iTny sell his holding without landlord’s consent by u>age, s 183, ill, 

( 0 . P- 541 . 

may acquire occupancy-rights by custom or usage, s. 183, ill, (2)., 
P. 542. 

period of limitation for suit for possession by, art. 3, Sched III, p. 
580. 

USAGE : 

relating to homestead land, p. 537. 

nothing in this Act to affect any usage not inconsistent with and not 
expressly or impliedly abolished by it, s. 183, p. 541. 

of raiyai’s selling his holding without consent of his landlord may 
exist, s. 183, ill. (r), p. 541. 

of under-raiyat’s acquiring occupancy-right may exist, s. 183, i7/. (2), 
p. 542. 

rulings relating to, pp. 346, 547. 

USE AND OCCUPATION: 

persons make themselves tenants by, p. 23, 460. 

Vespassers liable to landlords for mesne profits for, p. 460. 

UTBANDI : 

land held under utbaudi system can be measured annually, s. 90 (2) 

p. 277. 

raiyat not to acquire light of occupancy inlind held under system 
of, until he has held it for 12 years, and meanwhile to pay such 
rent as may be agieed on, s 180 (i), p. 521. 

Chapter VI (relating to occupanoy-raiyats) not to apply to land held 
under custom of, s. 180 (2), p. 522. 

rulings relating to utbandi, pp. 522—525. 

VALIDATION : 

Validation Act, 1903 Bengal Tenancy (Validation) Act, 1903, ss. 1—3, 
pp. 78-80. 

object of, p. 80. 

of publication of past records published under sec. 105, s. 8, Bengal 
Tenancy (Amendment) Act, p. 370. 

VILLAGE : 

definition of, s 3, (10), p. 34. 

new definition of, introduced by Act I, B. C., 1907, p. 35. 

person who has held land for 12 years in same village becomes settled 
raiyat, s. 20 (i) p. 89. 

demarcation of boundaries of, in course of record- of-rights and 
settlement of rents, s. 115A, p. 369 and Appdx. I, Chap. VI, 
Uule 43, p. 603, 
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VILLAITI YEAR : 

when it commences and where prevalent, p. 36. 

WAIVER : 

acceptance of old rent does not amount to, when a decree for 
enhanced rent has been obtained, p. 138. 

of right of forfeiture by receipt of rent, p. 457. 

WARDS ACT, 1897 : 

when management of estate or tenure is undertaken by Court of 
Wards under sec. 95, so much of, a? relates to management of 
immoveable property shall apply, s 97, p. 285. 

WARDS, COURT OF ; 

District Judge may, m case of dispute between co>owners, order 
estate or tenure to be managed by, if Court of Wards consents, 
s 95, p. 283. 

nothing in this Act to affect enactment regulating procedure for 
management of estates under, s. 195 (^), p. 572. 

WASTE LAND : 

unsettled and unoccupied, the properly of the Slate, p. 22. ^ 

provisions of sec. 178 not to affect lease for reclamation of land, but 
where after the expiration of the lease, the lessee would under 
Chap. V be entitled to occupancy-right, nothing in lease, shall 
bar his acquiring such light, s. 178, proviso i, p. 516. 

when landloid has reclaimed by his own labor, he may bar accrual 
of occupancy-right in it for 30 years, s. 178, proviso 2, p. 516. 

WATER : 

works for storage, supply 01 distribution of, for purposes of agricul- 
ture or for use of men and cattle engaged in agriculture to be 
deemed an improvement, s. 76 (2) («), p. 249. 

rights and obligations of landloid and tenant as regards use of, for 
agricultural tenants how to be recorded in record of rights s. 
102. ig’A’’), P- 300- 

may be recorded in recoid of rights, 5. 102 A, pp. 303, 304. 

WELL : 

to be deemed an improvement of a laiyat’s holding, s. 76 (2) (<i), 
p. 249 - 

raiyat holding at fixed rates, occupancy-raiyat, and non-occupancy- 
raiyat entitled to construct, without landlord’s consent, ss. 77, 
79 , PP- 250, 251. 

WORSHIP : 

place of, has been made a protected interest at sale of tenure or 
holding for arrears of rent, s. 160 (c\ 483. 
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YEAR : 

agricuilural) definition of, s. 3 (ii), p. 36. 
different agricultural years, where prevalent, pp. 36, 37. 
ZAMINDARI DAK ACT : {Act VIIL h\ C., 0/1862) 
repealed by Act IV of 1907, p. 32. 

ZIRAT ; See Proprietor' s private hutd. 
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